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September 30, 2019.

Staff for Public Comments

Inter-Enterprise Trade Division,

Trade Practices Department,

Economic Affairs Bureau,

Japan Fair Trade Commission

1-1-1, Kasumigaseki, Chiyoda-ku, Tokyo 100-8987 Japan

Email: dpfpc2019@)jftc.go.jp
Ref. Comments on the draft Guidelines
Dear Sirs,

We have pleasure in enclosing a submission that has been prepared by members! of the
Unilateral Conduct Working Group of the Antitrust Committee of the International Bar
Association on the Japan Fair Trade Commission’s Draft Guidelines “Concerning Abuse
Of A Superior Bargaining Position In Transactions Between Digital Platform Operators
And Consumers That Provide Personal Information” (“Draft Guidelines”).

The Working Group welcomes the opportunity to respond to the most relevant issues
raised by the Draft Guidelines and to highlight important points for further

reconsideration.

In particular, the Working Group respectfully submits that an extension of the concept of
Abuse of a Superior Bargaining Position to cover the use of personal data would not be
the best way to address the personal data issues that the Draft Guidelines seek to address.
The Working Group believes that sector-specific regulation dealing with privacy and

! Tsuyoshi Ikeda (Tkeda & Someya), Nikolaos Peristerakis and Aris Demiroglou (Linklaters), Zoltan
Marosi (Oppenheim), and Co-Chair of the Working Group Andrew Ward (Cuatrecasas).
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consumer protection would be more appropriate in terms of establishing transparency,
legal certainty and predictability for domestic and foreign digital platforms in Japan.

The Co-chairs and representatives of this Working Group of the Antitrust Committee of
the IBA would be delighted to discuss the enclosed submission in more detail with the

representatives of the Japan Fair Trade Commission.

Yours sincerely,

Marec Reysen Elizabeth Morony
Co-Chair Antitrust Committee Co-Chair Antitrust Committee



ANTITRUST COMMITTEE OF THE INTERNATIONAL BAR ASSOCIATION
UNILATERAL CONDUCT AND BEHAVIOURAL ISSUES WORKING GROUP

SUBMISSION IN RESPONSE TO THE JAPAN FAIR TRADE COMMISSION

DRAFT “GUIDELINES CONCERNING ABUSE OF A SUPERIOR
BARGAINING POSITION IN TRANSACTIONS BETWEEN DIGITAL

PLATFORM OPERATORS AND CONSUMERS THAT PROVIDE PERSONAL

1

INFORMATION"

Introduction and Purpose of Submission

1.1

1.2

Introduction

The International Bar Association's Unilateral Conduct And Behavioural Issues
Working Group (the “Working Group”) sets out below its submission on the
Evaluation of Japan Fair Trade Commission Draft “Guidelines Concerning
Abuse Of A Superior Bargaining Position In Transactions Between Digital
Platform Operators And Consumers That Provide Personal Information”
(“Draft Guidelines””).

The IBA is the world’s leading organization of international legal practitioners,
bar associations and law societies. The IBA takes an interest in the development
of international law reform and helps to shape the future of the legal profession
throughout the world.

Bringing together antitrust practitioners and experts among the IBA’s 80,000
individual lawyers from across the world, with a blend of jurisdictional
backgrounds and professional experience spanning all continents, the IBA is in
a unique position to provide an international and comparative perspective.

Further information on the IBA is available at www.ibanet.org.
Purpose of Submission

The Working Group welcomes the opportunity to respond to the most relevant
issues raised by the Draft Guidelines and to highlight important points for

further reconsideration.

The Working Group’s central focus is to provide an international forum for

thought leadership with respect to competition / antitrust law developments.
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The Working Group comprises lawyers with significant experience in a
number of jurisdictions and brings together experience from advising a large
number of clients in matters related to the application of antitrust rules to
commercial activities in the context of digital economy. As such, and to assist
in the further consideration of the potential alternatives, the Working Group

has sought to share its perspective on certain points raised in the Draft
Guidelines.

Issues raised by the Draft Guidelines

2.1

Competition enforcement on private issues is to be implemented under clear

and transparent rules in cooperation with the related authorities

The Working Group fully understands significance of the objectives laid out in
the Draft Guidelines concerning the Abuse of Superior Position by Digital
Platforms in relation to the use of personal information. In this connection, the
Working Group must emphasize the importance of regulatory restraint at a
time when the discussion of the subject matter, the framing of the issues, and
the development of regulatory and enforcement responses is still in its very
early stages, due to the fact that the effects and implications of enforcement
action are little understood and highly controversial nature of this issue

internationally.

While there remains divergence among the enforcement policies in various
competition regimes (most notably between the EU and the U.S.), itis generally
accepted that the primary focus competition enforcement against abuses of
dominant position should be on exclusionary abuses. Even the European
Commission, which has by far taken the most aggressive stance against digital
platforms in its recent enforcement, continues to focus on exclusionary abuses.
See for example the Google cases in Shopping, Android and AdSense, all of
which were based on exclusionary theories of harm. There are some
exceptional instances in recent cases in Europe dealing with excessive pricing,
particularly in the pharma sector, but these are exceptional cases that have

direct pricing implications for consumers.

The key reason why competition enforcement is focused on exclusionary
abuses is that competition law enforcement agencies are not (and should not
be) regulators. in most cases, the most effective way to ensure lower prices and
better quality of services to consumers - including better privacy standards - is

to ensure that a healthy degree of competition is maintained in the market
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place by going against anti-competitive exclusionary practices, such as refusals
to deal, tying, predatory pricing, and exclusive dealing. In contrast, in cases
involving exploitative abuses, competition enforcement is not always an
adequate tool to address these abuses, given that in these cases the competition
agency must not only prohibit the abusive practice, but also prescribe in a
positive way what the company should do to comply. For example, in
excessive pricing cases, a key challenge after finding that a price is excessive,

is to determine what is a fair price.

The Working Group respectfully submits that extending competition
enforcement to cover issues pertaining to the unfair use of personal data may
not lead to pro-competitive outcomes, given that the way in which digital
platforms collect or use personal data will not always lead to anti-competitive
exclusion of competitors. As a result, intervention in such cases could in fact
distort the normal competitive process and stifle innovation and investment

and ultimately deprive consumers of choice.

A recent attempt of applying “exploitative” abuse theories against a digital
platform is the Facebook decision in Germany !. In that decision, the
Bunderskartellamt prohibited Facebook’s terms and conditions that allowed
Facebook to collect, combine and use user and device-related data which are
sourced “off Facebook” without voluntary consent of the user. The
Bundeskartellamt made the conscious choice of basing its case on German (and
not EU) competition rules, which were considered to provide more leeway to

pursue a case based on fairness grounds.

This by itself reflects the fact Article 102 TFEU would not be a suitable tool to
go after issues relating to the use of personal data without any proof of
exclusionary conduct. The Working Group notes in that connection that the
Facebook decision of the Bundeskartellamt is under appeal by Facebook before
the Diisseldorf court, and the Diisseldorf Court of Appeal already granted
interim measures suspending the Bundeskartellamt’s decision.? This is an
indication that even under German law, which has a more expansive definition

of abuse of dominance (including the misuse of personal data), a finding of an

Bundeskartellamt, Decision B6-22/16, Facebook, 6 February 2019available at:

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/
2019/B6-22-16.pdf?__blob=publicationFile&v=5 (accessed on 20.09.2019).

Oberlandesgericht Diisseldorf Beschluss, Facebook, VI-Kart 1/19 (V), 26 August 2019, available

at: http://www.olg-
duesseldorf.nrw.de/behoerde/presse/Presse_aktuell/20190826_PM_Facebook/20190826-Beschluss-VI-
Kart-1-19-_V_.pdf (accessed on 20.09.2019).
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abuse still requires an extensive assessment of the facts and the evidence at
hand.

The Draft Guidelines, in turn, could be interpreted as applying a more extreme
approach than the above German decision, because of their demanding clear
and voluntary user consent at every step of personal data processing, as
especially seen in paragraph 5(1)(b). Such a severe demand without
consideration for their data collection practices could significantly hinder
product improvements and innovation led by digital platforms. In addition,
competition law, as discussed below, is not the appropriate tool to regulate

data protection and privacy issues.

In addition, competition enforcement under an unduly broad road map is not
only an inefficient means of tackling these issues, but could also create legal
uncertainty and unpredictability as it could lead to selective enforcement

against some platforms but not others.

Collaboration with sector specific regulation would be a more suitable tool to address
the goals of the Guidelines

In light of the above, the Working Group respectfully submits that the types of
conduct that the draft Guidelines attempt to cover would be better addressed
by close collaboration with legislation (or regulation) specific to digital
platforms. More specifically, the Guidelines refer to cases where the digital
platform operator collects or uses data either without the consent of the user,
or beyond the scope of its purposes or beyond the adequate scale in proportion
to the provided services. In Europe, these types of conduct are already covered
by the General Data Protection Regulation, which clearly lays out the
principles of clear and unequivocal consent of the data subject, the principle of

purpose limitation and of data minimization?.

Additionally, the unequal position of consumers against traders in the
marketplace and the redistribution of this imbalance in bargaining power
through legal rules, are the essence of consumer protection legislation. For
instance, Directive 13/93 on unfair terms in consumer contractst is based on

the idea that the consumer is in a weak position vis-a-vis the seller or supplier,

3

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on

the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) OJ L
119, 4.5.2016, p. 1-88.

4

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts OJ L 95,

21.4.1993, p. 29-34
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2.2

as regards both his bargaining power and his level of knowledge. Therefore,
consumer protection could also provide for a straightforward legal basis to

tackle against abuse of superior bargaining position.

In addition, the recently adopted EU Regulation 2019/1150 of the European
Parliament and of the Council of 20 June 2019 on “promoting fairness and
transparency for business users of online intermediation services” is designed
to tackle very similar issues, by requiring digital platforms inter alia to clearly
disclose their terms and conditions, including the terms of access and use of

personal data.>

Against this background, the Working Group respectfully submits that more
intense cooperation with sector specific regulation for digital platforms would
be more appropriate for the types of issues that the Draft Guidelines seek to
address. We are concerned about the Draft Guidelines advancing in various
ways significantly different from international convergence of regulatory
standards, as well as from other domestic regulators. Atleast, it is desirable for
JETC to align more closely with relevant authorities including the Personal

Information Protection Commission.

The concept of superior bargaining position would not be appropriate for

platform regulation

The Working Group further considers that the use of the concept of a “superior
bargaining position” would unduly extend competition enforcement to digital

platforms that do not enjoy any meaningful degree of market power.

The working group respectfully submits that a finding of dominance should
be a necessary prerequisite for enforcement action against digital platforms, as
it enables competition agencies and regulators (as applicable) to focus only on
those digital platforms that enjoy a sufficient degree of market power, while at
the same time it provides legal certainty to digital platforms on the rules that

may be applicable to them.

The concept of dominance is generally understood to be “a position of economic
strength enjoyed by an undertaking which enables it to behave to an appreciate extent
independently of its competitors, its customers and ultimately of consumers.”6 In

practice, assessing whether a digital platform has a dominant position should

5

See in particular Articles 3 (Terms & Conditions) and Article 9 (Access to Data) of that

Regulation.

6

See Case 27/76 United Brands Company and United Brands Continentaal vs. Commission,
ECLI:EU:C:1978:22[1978].
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be a case-by-case assessment of the market position of the firm in question, as
well as the constraints imposed by actual or potential competitors as well as
buyers.

Under EU law there is a rebuttable presumption that a firm having a share of
50% or more will normally be deemed to have a dominant position, unless
there are significant demand or supply side constraints that deprive that firm
of market power.” The JFTC has taken a similar approach in its own Guidelines
for Exclusionary Private Monopolization under the Antimonopoly Act. These
Guidelines state that the JFTC will prioritize cases where the product that the

firm in question supplies exceeds ~50% of the relevant market.?

Against this backdrop, proposed JFTC Guidelines presume the existence of
substantial market power: a) when there is no other digital platform operator
offering alternative services, b) when there are alternative digital platforms,
but it is practically difficult for consumers to switch or c¢) when the digital

platform operator is in a position to control “somewhat freely” the trade terms.

However, these presumptions would unduly expand the scope of anti-
monopolization provisions to platforms that do not enjoy any material degree
of market power. Particularly, while finding a “superior bargaining position”
on the basis of lack of alternative platform or difficulty to switch could be
consistent with the finding of a dominant position, a “superior bargaining
position” based merely on the fact that the platform operator can “somewhat
freely” dictate the trade terms is a very vague and subjective test that could
lead even small / insignificant platforms been deemed to have a superior

bargaining position.

Based on the above the Working Group requests that the concept of a “Superior
Bargaining Position” be aligned with the concept of dominance. If that is not
possible for policy or other reasons, the Working Group suggests at a
minimum that item c is rephrased to only cover situations where the platform
operator is in a position to “unilaterally impose” the trade terms on consumers,
so that the concept of Superior Bargaining Position is aligned as much as

possible to the concept of dominance.

7

See Case C-62/86 AKZO v Commission , ECLI:EU:C:1991:286 [1991].

See The Guidelines for Exclusionary Private Monopolization under the Antimonopoly Act, Part |

(Enforcement Policy of the JFTC).
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Summary of Key Points

The Working Group is grateful for the opportunity to share its views on the
Japan Fair Trade Commission Draft “Guidelines Concerning Abuse Of A
Superior Bargaining Position In Transactions Between Digital Platform

Operators And Consumers That Provide Personal Information”.

At the outset the Working Group respectfully submits that an extension of the
concept of Abuse of a Superior Bargaining Position to cover the use of personal
data would not be the best way to address the personal data issues that the
Draft Guidelines seek to address. The Working Group believes that sector-
specific regulation dealing with privacy and consumer protection would be
more appropriate in terms of establishing transparency, legal certainty and
predictability for domestic and foreign digital platforms in Japan.

Should the JFTC decide to proceed with the adoption of the Draft Guidelines,
the Working Group would suggest the following;

- The notion of superior bargaining position should be aligned with the
concept of dominance. This would ensure that the rules are only applied

to platforms that are really indispensable for consumers.

- Should the JFTC decide to retain the concept of Superior Bargaining
Position, at least item c should be rephrased so that a digital platform can
only be found to have a Superior Bargaining Position in situations where

they can “unilaterally impose” terms and conditions on the end consumers.

September 28, 2019

Page 7 of 7



