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L.

INTRODUCTION

Legal aid is typically viewed as the provision of assistance to people who are otherwise
unable to afford legal representation and access to the formal justice system. The term “legal
aid” generally includes legal advice', assistance’ and/or representation®, as well as other
services such as legal education, information and mechanisms for alternative dispute
resolution. Legal aid is regarded as central in providing access to justice by ensuring equality
before the law, the right to counsel and the right to a fair trial. National governments under
various international conventions and treaties, local efforts have an obligation to ensure equal
and meaningful access to the justice system for all their citizens, regardless of their
background. Since barriers to justice reinforce poverty and inclusion, the provision of legal
aid is also seen as linked to the protection of human rights*, which contributes to poverty
alleviation goals and ultimately fosters sustainable development.’

By leaning heavily on constitutional® and ideological principles underpinning the concept of
“access to justice”, the proponents of legal aid typically argue that the provision of legal aid
is a moral obligation of the government and an essential element of a fair, humane and
efficient justice system that ensures public trust in the rule of law more broadly. To
opponents, the provision of free or subsidized legal aid is associated with a “waste” of
“scarce public resources”, which fosters greater dependence on government and is better
delivered by charities or the private sector. In addition, according to them, other more urgent
government priorities, such as education or health care, restrict the potential for the provision
of publicly funded legal aid. These views reveal a fundamental question faced by both camps
of “the proper role of government” and how much society is willing to pay to ensure access
to justice for those in need.’

From a policy perspective, the dilemma generally boils down to a more practical question of
whether the expected benefits of the proposed policy actions outweigh its expected costs, and
whether the society becomes better off as a whole as a result of those actions.® To help weigh
their options, legal aid policymakers are increasingly turning to cost-benefit analysis (CBA-
hereafter), an analytical exercise conducted to determine the net-benefits of a project,
program or policy.

A traditional CBA compares a scenario with-the-intervention with a contrafactual baseline
scenario without-the-intervention. A distinctive feature of CBA is that costs and benefits of

different policy interventions are expressed in monetary terms, which allows for direct
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comparisons along a common scale. Because the investment effects are monetized, CBA
enables decision makers to compare policies and programs that have different outcomes and
purposes. Ultimately, identifying and quantifying the costs of legal aid service delivery,
including the benefits of early intervention, through a carefully documented CBA is expected
to demonstrate that legal aid services, when delivered effectively, is both budget neutral and
creates net benefits to the economy.

At the same time, CBA can be a powerful tool for those seeking expanded funding of legal
aid services.’? This is particularly relevant as much of the benefits brought by the provision of
legal aid programs go far beyond the clients served, bringing tangible results for the justice
system, the economy and the society. As a means to an end, therefore, well conducted CBAs
may help to gain a broader consensus in favor of increasing funding for legal aid programs,
as well as to better inform the design, evaluation and monitoring of such programs in the
future.

Over the last few decades, significant progress has been made in better understanding the
incidence of legal problems.'? The early studies, for instance, shed significant light on who
are those in need of legal aid, the reasons why legal needs remain unmet, common obstacles
to accessing justice, etc.!' In short, this body of research argues for the recognition of
everyday legal needs, which also happen to be predominately civil in nature.!? Despite the
significant build-up of evidence on legal needs'® and the cost of non-intervention'*, very
little is known about the extent to which society would benefit from the provided legal aid
assistance, as well as whether the intervention can be justified from the economic
perspective. !°

Quantifying the full net economic impact of the provision of legal aid assistance is not
straightforward, but there is at least some consensus on the direction of the impact and the
main channels of transmission. Assessing the impact of some direct and predominately
indirect economic benefits proves to be a more challenging exercise as there are many areas
of influence that are not easily disentangled and monetized. Yet momentum is building and
decision-making throughout the international justice community has started to acknowledge
the importance of strengthening this line of research. '°

Against this background, this note reviews the extent of the knowledge and evidence related
to the costs and benefits associated with the provision of legal aid services across various,
primarily OECD, jurisdictions. To set the scene, the note starts with a brief overview of the
most common types of legal aid problems and policy responses to them and general
approaches to classifying benefits and costs of legal aid services. It then proceeds with a
review of studies on CBA of legal aid in jurisdictions where data is available. Finally, the
note closes with some general recommendations for improving CBA of legal aid service
delivery.
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COSTS AND BENEFITS OF PROVIDING LEGAL AID SERVICES: A
CONCEPTUAL FRAMEWORK

In this section, we briefly list the most common types of legal aid needs, as well as legal aid
delivery schemes available to the broader public. This part aims to lay the ground work for
the preceding literature review section by providing an integrated view on the costs of legal
aid problems and the benefits of legal aid responses from all relevant perspectives discussed
under the general typology of costs and benefits. This section does not aim to offer an
exhaustive overview of all potential costs and benefits associated with the legal aid programs.
Rather, the types of costs and benefits described are intended to be indicative of the types of
costs and benefits commonly identified in the CBA literature review followed in the next
section.

At the outset, it is important to note that national legal aid systems have been evolving
independently of each other in different countries and regions, often reflecting the national
development particularities and historical trajectories.!” No one context is the same: the
justice system in each country is different, as is its legal aid service delivery system. Even
among countries of similar legal traditions and levels of economic development, there is a
wide variety of schemes and approaches aimed at providing legal aid services for poor and
disadvantaged groups.

Services provided generally cover criminal, civil and/or administrative matters and can

include

(1) the provision of primary legal advice (including the provision of legal information,
mediation and education),

(i) legal representation and assistance in preparing cases at local, national or
international level,

(iii)  provision of psychological support and specialized assistance,

(iv)  legal advocacy, etc.'®

Based on the data available, the most common types of civil justice problems for which legal
aid services are sought out relate to “consumer rights, government benefits, housing,
employment issues, land and property disputes, family problems, conflicts with
neighbors, and debt”.!? In the area of housing, for instance, the most frequently mentioned
issues are associated with evictions, foreclosure, utility issues, unsafe housing conditions and
homelessness. Similarly, family problems can encompass divorce, domestic violence, child
custody, visitation, maintenance and alimony, and division of family assets. Depending on
the context, access to legal aid, especially in the early stages of the criminal justice process,
such as pretrial detention, is found to be essential for poor and marginalized groups, who
are often not aware of their legal rights and lacking resources to obtain legal advice and
representation in court.*
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The cost of unaddressed legal needs is extensive, affecting not just the individuals, but also
their families, the overall justice system, the economy and society. These costs include not
only direct monetary losses, such as stolen or damaged property, expenses on medical and
health care, the loss of income or even the loss of employment and property, but also
significant yet difficult-to-quantify socio-economic costs such as pain, suffering, trauma,
fear, reduced quality of life, damaged reputation and dignity. Unaddressed legal needs may
also have indirect costs for communities, such as reduced business investment, lower
property values, declined economic output, and misused financial resources (i.e. the
provision of otherwise avoidable emergency housing). The justice system also bears its costs
in terms of the over-used resources that could be allocated more efficiently.

Providing legal aid services can deliver a range of benefits to parties affected. Generally,
these costs and benefits are classified as tangible or intangible. Tangible costs and benefits
are those that involve monetary payments as a result of the provision of legal aid services.
These costs and benefits can be estimated quite accurately. Examples of tangible costs
include government expenditures on legal aid programs, out-of-pocket loses to legal aid
clients, corporations, as well as the costs of pro-bono services provided by private lawyers
and BAR associations. Tangible benefits, for instance, can include public benefits recovered
on behalf of legal aid clients or cost savings to communities from the avoided provision of
emergency shelters or efficiency gains to the justice system from more expedient court
processes as a result of represented by legal aid litigants. Cost and benefits that are known to
exist, but are hard to quantify are referred to as intangible costs and benefits. Examples of
intangible benefits can include social clout, feelings of empowerment, increased trust in
government. Such benefits are not easily quantified, and evaluating them is more subjective
than tangible benefits. Therefore, it is generally desired that a CBA should not be conducted
on the basis of intangible benefits alone.

With regards to measurement methods, benefits and costs can be classified as either direct or
indirect. Direct costs and benefits are those which are directly associated with the provision
of legal aid assistance. To calculate such benefits and costs, researchers generally deal with
the primary sources of information, such as civil legal aid surveys or the budgets of the
providers of legal aid services. Avoided costs of hospitalization and medical treatment that
legal aid helped avert is a direct benefit to survivors of domestic violence. Government
expenditures on legal aid programs is an example of direct costs to society from providing
legal aid services. Indirect benefits and costs are usually realized as a by-product of other
processes and are not directly related to a legal aid policy. To estimate such benefits and
costs, researchers generally require secondary sources of information (e.g. property
valuation). Realized efficiency gains to the courts due to the provision of legal assistance and
training to legal aid’s clients and self-represented litigants is an example of indirect benefits
of legal aid.

Table 1 summarizes the most common types of costs associated with unaddressed legal
problems (i.e. domestic violence, housing issues, etc.) to all parties affected, including the



perspectives of individuals, the justice system and society. The terms “costs” and “benefits”
are used interchangeably depending on whether one is examining the effect of a legal aid
case or the effectiveness of a legal aid program. In other words, the cost of an incident of
domestic abuse is the same as the benefit of an incidence of domestic abuse that was
prevented as a result of legal aid assistance.

Table 1. Costs of unaddressed legal problems and the cost of society’s response to them.
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e Productivity losses for e Productivity losses for paid
unpaid workdays lost workdays

e Pain, suffering and
quality of life losses

e Increased mortality and

morbidity e Efficiency

e Behavioral problems of losses  for
children and declined courts from
performance self-

e Lost housework r§presented

e Long term consequences litigants
of victimization

e Home value and e Reduced home value and
equality losses from equity ~ for  neighboring
foreclosure property owners

e Losses in property tax revenue

e Increased crime rates

e Declines in economic
opportunity

CLASSIFYING AND REVIEWING CBAs OF LEGAL AID: EMERGING EVIDENCE

In this section, we review the emerging evidence on CBAs of legal aid delivery systems and
structure the discussion based on the costs and benefits of the most common types of legal
problems. In doing so, we are also paying attention to the different types of studies attempted
to assess economic impacts of legal aid in order to identify commonalities across CBAs of
legal aid, as well as any emerging patterns that could inform future assessments. Overall, we
notice that cost-benefit work is still relatively new to legal aid service delivery, and its
utilization is an emerging trend. But the handful of legal aid programs to which it has been
applied demonstrates its promising policy application.

CBAs have been used to evaluate a wide range of legal aid programs, from preventing
domestic violence, delaying/avoiding foreclosures, preventing evictions to reducing the
number of arbitrary detained low-income individuals and improving the efficiency of the
courts system. Researchers have been applying CBAs to assess the cost-effectiveness of (i) a
protective order for the victims of domestic violence; (i) access to legal aid representation in
both criminal and civil legal matters; and (iii) access to legal aid information, including legal
advice, education, workshops and clinics. In addition, to evaluating the effectiveness of the
existing legal aid programs, the CBAs were used to assess the likely net economic impact of
programs under consideration.

With regards to the cost and benefits quantified, CBAs of legal aid can be generally classified
into (i) narrow cost-benefit analysis and (ii) comprehensive cost-benefit analysis. We
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define narrow cost-benefit analysis as those focusing primarily on direct tangible benefits and
costs resulting from the provision of legal aid services. Comprehensive cost-benefit analyses
refer to those that include narrow costs-benefit analysis plus an extensive accounting of
indirect economic benefits to all parties affected by a legal aid policy, including the
perspectives of individuals, justice system and society. This accounting can include, for
instance, avoided indirect costs of pain, suffering, fear and quality of life losses for victims of
domestic violence, property value and tax losses for communities or efficiency losses for the
courts from self-represented litigants. In other words, this comprehensive assessment aims to
capture the avoided welfare cost of legal aid problems, losses of taxes and efficiency gains to
the justice system more broadly.

The narrow cost-benefit analysis appears to be more common across studies that attempt to
quantify the economic impact of overall legal aid system. For instance, an extensive body of
evidence comes from the Unites States, where in the last two decades many states have been
assessing the net economic impacts of their legal aid systems'. These studies generally
examined the direct economic benefits and costs of the provided legal aid assistance, and
some indirect benefits attained predominately in the areas of homelessness and domestic
violence prevention.?! All studies have relied on a set of conservative assumptions,
quantifying the most likely realizable directly observable tangible costs and benefits of legal
aid assistance.*

Across these studies, the most commonly identified benefits and costs of legal aid can be

summarized as follows:

(i) direct benefits recovered/obtained on behalf of clients of legal aid*’,

(i1) direct costs of legal aid services,

(iii)  direct non-public benefits recovered/obtained for state clients such as child support
awards, landlord/tenant settlements, spousal maintenance awards, etc.,

(iv)  direct and indirect costs savings to the survivors of domestic violence,

(v) direct cost savings to communities in emergency housing for victims of domestic
violence and/or families rendered homeless through eviction or foreclosure®*,

(vi)  indirect cost savings to communities from avoided foreclosures, included preserved
home values and avoided loses in property taxes,

(vil)  costs savings linked to crime prevention and reduction in law enforcement assistance,

(viii) increased tax revenues for the state and local jurisdictions from jobs preserved in the
state as a result of legal aid employment cases,

(ix)  efficiencies in courts due to legal aid’s assistance to clients and unrepresented
litigants through materials and trainings on how to follow court procedures,

(x) the economic multiplier effect from out-of-state dollars.

! States that undertook economic impact analysis of their legal aid systems include Alaska, Arizona, Arkansas,
California, Florida, Georgia, lowa, Illinois, Louisiana, Maryland, Massachusetts, New Hampshire, New York, North
Carolina, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, and Virginia. In part, the decision to utilize these
evidence-based practices was driven by the need to preserve and even extend funding for legal aid programs in times
of historic budgetary pressures, by showing decision makers that the work of legal aid services reaches beyond the
client served.
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Below, we discuss more closely each cost and benefit of legal aid identified in the state
studies.

All state studies generally follow the standard method for calculating the direct monetary
benefits and costs from the provision of legal aid services. The calculation of direct benefits
usually involves the sum of retroactive awards and new benefits won by the clients of legal
aid, as well as the anticipated future benefits.?> Total direct monetary benefits are computed
by multiplying reward amounts by the number of beneficiaries and average duration of each
type of benefits.?® The calculation of direct costs associated with the provision of legal aid is
also straightforward. The figures are usually obtained directly from the providers of legal aid
and typically include all sources of revenues within a jurisdiction of interest.?’

Across the state studies, the calculation of other benefits of legal aid is less straight-forward
and generally requires more expert knowledge and evidence on the subject. The avoided
direct and indirect costs of domestic violence is one of the examples. These costs include not
only direct monetary losses, such as damaged property or medical costs, but also other costs
such as pain, suffering, fear, reduced quality of life, also referred to as victimization costs. In
the case of states studies, there are at least three commonly identified types of positive
impacts arising from reductions in the incidence of abuse. The first impact involves
predominantly direct/tangible benefits to victims of domestic violence. The second
commonly mentioned externality is related to savings in emergency shelters for survivors of
domestic abuse. The third consists of benefits for children by keeping them protected from
the negative consequences of domestic violence. The state studies generally acknowledge the
positive impacts on children without quantifying the related benefits.

Most state CBAs do not calculate the cost of victimization, instead they rely on the cost-of-
domestic violence literature. For instance, numerous studies have been referencing a cost-
benefit analysis of a legal aid program for the state of Wisconsin? to derive the cost estimate
for an incident of domestic abuse avoided through legal aid.”® The study finds that each
incident of prevented domestic violence could result in $3,201 of “avoided medical care,
mental healthcare, lost productivity, and property damage costs”.?’ Some state studies apply
more “conservative estimates” for the cost of domestic assault®’, factoring in only the cost of
medical and mental care estimated at $816 per incident of abuse.!At the upper end, the cost
of avoided domestic violence incident from the CBAs of legal aid for the states of Tennessee
(2015) and Illinois (2012). The studies apply the average per-incident cost of $10,620 and
$16°599 respectively, accounting for a wider range of factors behind domestic violence,
including other intangible losses such as pain, suffering, and reduced quality of life.>* As a
result, cost estimates for violent assaults avoided vary widely across the state studies,
depending largely on the range and nature of factors captured in the cost of domestic abuse.*?

Measuring the overall benefits of legal assistance for prevention of domestic violence
requires some estimates about the extent to which the provided legal aid helped obtain

2 The study will be discussed in more detail in the next section.
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favorable outcomes for its clients. All state studies operate under the assumption that the
provision of legal assistance should help a client obtain a favorable legal outcome (e.g. a
protective order was granted). Therefore, only the number of successful legal cases in which
a favorable outcome was obtained is used to calculate the final costs avoided as a result of
legal aid. The overall savings to the victims of domestic violence are calculated by
multiplying the per-incident cost of domestic by the rate of success, which also varies across
the state studies.’* None of the reviewed CBAs from the United States, however, attempt to
correct for a non-random selection of victims in the process of legal representation and
consequently establish a causative relationship between representation and favorable legal
outcomes.

In addition, the empirical evidence from the state studies also shows that by

avoiding/delaying evictions or avoiding foreclosures legal aid can generate significant cost

savings to communities and local governments. Within this rubric, the state studies typically

identify the following benefits:

(1) cost savings by preventing homelessness of people living in poverty,

(i)  cost savings by avoiding shelter provision,

(iil)  cost savings associated with preserved home value and equity for homeowners and
neighboring communities,

(iv)  property tax savings from preserved home value and avoided unpaid property taxes,

(v) cost savings from avoided public spending on maintenance of abandoned properties,
including utilities, costs of fire and police involvement with vacant homes.

As in the case of domestic violence, measuring benefits of foreclosure or eviction requires an
estimate of a favorable outcome achieved for the clients compared to a business as usual
scenario without legal aid representation. By design, most legal aid housing programs include
a range of predetermined positive outcomes that may be achieved for the clients (i.e. avoided
eviction, obtained additional time, or avoided foreclosure). Whenever the outcome-to-case
tracking is available, the state studies rely upon that information to derive their outcome
ratios.* In all other cases, some general assumptions are made about the degree of success.>®

Next, the number of cases with outcomes in which families may have been prevented from
entering emergency shelters is used to estimate the cost savings to the communities from the
avoided shelter provision through legal aid. State studies generally note that not all evicted or
foreclosed families would utilize homeless shelters if not kept in their homes. To derive the
relevant outcome rates, the state studies rely on other national studies on the topic.’” As a
result, the overall cost savings are calculated by multiplying the number of cases in which
foreclosure was avoided or eviction was prevented/delayed by the number of families in need
of emergency shelter and the average cost of emergency shelter per family?®.

The economic research also suggests that avoided foreclosures through legal aid can generate
savings for the individual homeowners, as well as neighboring low-income communities.
The state studies generally rely on the cost-of-foreclosure literature to derive their estimates
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for the reduction in property values.** For example, a CBA for the state of Tennessee notes
that every foreclosure may lead to a reduction in property value for the actual homeowners
by as much as 43%, with the average reduction in property value of homes in neighborhood
estimated at 9%.%° The overall savings from the preserved home value for homeowners and
neighboring property owners are calculated based on the number and value of properties
affected by foreclosure and the average reduction in property value avoided through legal
aid.

In addition to the avoided price declines, by preventing foreclosures, communities may avoid
unnecessary spending on maintenance, public safety, sheriff evictions, inspections, public
safety, etc., of otherwise vacant and abandoned properties. These costs, for instance, can be
obtained from the previous cases of foreclosure and relevant financial statements of
government agencies.*' Foreclosures can also impact revenue generation capacity of local
government in terms of losses in property taxes collected from the reduced property values.*?
The avoided losses in property tax can calculated by multiplying the avoided loss in assessed
value per foreclosure by the property tax in the service area.

Finally, an inflow of extra money into the community supports additional economic activity,
which generates more income, which, in turn, leads to more spending, more income and so
on. This effect is commonly known as the multiplier effect. The overall multiplier effect
typically varies depending on the size of the community where the legal aid services are
provided, as well as spending patterns of the civil legal aid organizations and their clients.*
It is also commonly known that at lower income levels, an increase in income is likely to
result in larger original spending as low-income households, which also happen to be the
typical recipients of the legal aid, tend to spend most of their income on consumption instead
of saving it.

Most of the studies for the United States that examined the multiplier effect have utilized
Bureau of Economic Analysis Regional Input-Output Multiplier System** and the respective
regional multipliers.*> The multiplier effect analyses have been generally conducted under a
set of conservative assumptions with expert opinions on the matter taken into account.*®
Most of the studies for the United States find substantial statewide economic benefits from
the provision of the legal aid. For instance, Gabbe in his economic impact analysis of civil
legal aid services in Maine calculates $13.4 million in total statewide economic activity.*” A
sizeable benefit to the Texas economy was found by the Perryman Group, a consulting firm,
which estimates that for every dollar spent on the provision of legal aid services, the state
economy gains $7.48 in overall spending, $3.56 in gross product, and $2.22 in personal
income.*® None of the studies, however, attempted to determine the correct multiplier for
various types of legal aid benefits*’, as well as to account for the potential distributional
effects of legal aid.

Some CBAs have also adopted more tailored approaches to estimating benefits of legal aid.
In many instances, the need was prompted by the wide range of legal aid services (i.e. basic
legal information services), the valuation of which could not be easily performed on an

10
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individual basis. For example, a CBA of the Community Advice Offices (CAOs) in South
Africa undertakes a contingent valuation willingness to pay (WTP) approach to the CAO’s
service users. By following this approach, the users were asked about the amount of the
annual contribution they would be willing to offer, if not making such contribution the
services would not be available to them. The users were also asked about the amount they
would be willing to offer for the particular service they received on the day of the interview.
The main assumptions of the evaluation approach is that users are sufficiently informed
about what a CAO does and that their willingness to pay would be a reasonable proxy for the
benefits it provides.

APPLICATION OF THE CBA APPROACH TO THE MOST COMMONE TYPES OF
LEGA AID PROBLEMS

In this section, we zoom in on CBAs of the most common types of legal aid needs. Most of
these studies also happen to follow a comprehensive cost-benefit analysis framework.
That is, in addition to the direct benefits these studies identify and quantify the indirect
benefits attributable to the prevention of legal aid problems. Within this stream of legal aid
cost-benefit research, the most common type of legal problems is attributable to domestic
violence.

Much of the domestic violence research looks at the impact of civil legal aid assistance,
generally defined as “improved safety” in terms of “civil protected orders obtained” or “rates
of reabuse”.*” A study for the state of Kentucky looks at the impact of civil protective orders
for victims of domestic violence. To evaluate the intervention, the authors quantify economic
costs of partner violence six months before a protective order was issued and six months after
a protective order was issued.’! The estimated costs were focused primarily on direct costs
related to service utilization including health and mental care services, legal services, civil
and criminal justice system courts. Indirect costs were related to lost opportunities to work
and perform other duties, loss of quality of life, property losses and time spent for
transportation.>* Findings from the study suggest that protective orders make a difference in
safety, fear levels and cost savings. The relative cost of a protective order was found to be
small compared to total costs associated with partner violence.>® Overall, the study finds that
for every dollar of the protective order intervention there was $32 in avoided costs for
society. When the quality of life index is excluded, which is also the largest cost item, the
intervention still yields net gains, albeit very small.>*

Another study undertakes a comprehensive CBA of a legal aid program for the victims of
domestic abuse for the state of Wisconsin.> The proposal aims to expand the funding for
legal aid in order to increase the number of domestic violence victims receiving legal aid
services by more than 20 percent. The impact of legal aid is defined in terms of the “effective
restraining order”, assuming the restraining order was granted and at least one violent attack
would be prevented per victim. According to the authors, this is a rather conservative
assumption as the average victim is found to be assaulted 3.4 times and the average rape

11
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victim 1.6 times annually.’® Among the primary costs and benefits used in the model, the

authors include:

(1) direct costs for the legal aid program under consideration,

(i1) the loss of access to the abuser’s income for the victims,

(i)  avoided costs to victims from preventing the incidence of abuse, including the
avoided costs of medical care, mental healthcare, lost productivity, lost quality of life
and property damage.>’

To account for uncertainty surrounding the estimates of avoided costs to the victims of
domestic violence, as well as other model parameters, several robustness checks, including
Monte Carlo®® sensitivity analysis and worst-case scenario analysis, have been undertaking.
In particular, the Monte Carlo analysis assess the program’s outcome under various
conditions for the model’s inputs (i.e. changes in the number of victims of domestic violence,
the proportion of victimizations that are rape or physical assault, the number of effective
restraining orders, etc.). Under the worst-case scenario, the authors look at the lowest
possible benefits, which also happen to be positive, although smaller than the base case
analysis.

Other studies, although not attempting to quantify explicitly the benefits and costs of legal
aid, demonstrate that women’s access to alternative social services, including legal
assistance, can reduce the probability of future domestic violence. For example, in the
attempt to explain the causes behind the decrease in the incidence of domestic violence in the
United States during the 1990s, Amy Farmer and Jill Tiefenthaler explores empirically the
linkages between an individual woman reporting abuse and relevant individual and county-
level characteristics, including the availability of legal assistance programs in counties.* The
study finds that women who live in counties with legal assistance programs to help battered
women are significantly less likely to report abuse.®® The same study also warns about other
policy responses to domestic violence, namely “hotlines, shelters, safe homes, emergency
transportation, and counseling programs”, which, although provided some temporary safety
nets to the victims, did not cause the trend to decline.®! Overall, the study supports the case
of the continued expansion of the availability of civil legal services in communities as a long-
term benefit towards the lowering incidence of domestic abuse.®?

APPLICATION OF THE CBA APPROACH FROM A SYSTEMWIDE PERSPECTIVE

In this section, we look at the benefits and costs of legal aid for the justice system more
broadly. Economic research suggests that there are several channels of transmission through
which the justice system can become more cost-efficient and equitable as a result of the
provision of legal aid assistance. In the case of the criminal justice system, a functioning
legal aid delivery system may help reduce the length of time that suspects are held in pre-trial
detention. In addition, it can contribute to a reduction in the prison population, the number of
wrongfully convicted persons, as well as the prevention of crime through an increasing
awareness of one’s rights under law. Legal aid can also make the overall justice system more
efficient by resolving legal problems at early stages through alternative dispute resolution or
diversionary mechanisms and by reducing the time spent by courts in supporting
unrepresented litigants to navigate the justice system.

12
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Many studies argue that the provision of legal aid can bring cost savings to the overall justice
system®, but the empirical evidence on the topic remains very limited. The available
empirical evidence also suggests that some benefits of legal aid are more easy to quantify,
such as savings to the justice system from the reduced number of people held in pretrial
detention. In this example, the costs of detention are generally observable and can be linked
to the number of detainees. When legal aid is accessible, and arbitrary detention is avoided as
a result, the calculation of the savings realized is relatively straightforward. As for the other
economic benefits to the justice system, such as an increased public trust in the justice
system, they are more difficult to quantify and very often, such benefits are not factored in
the CBAs. However, depending on a country context (i.e. fragile and conflict affected
settings), neglecting those benefits can significantly underestimate the overall benefits of the
legal aid delivery system.

Most of the cost-benefit research work on legal aid for the justice system, for both criminal
and civil justice policies, has been focusing on the cost savings from avoided/reduced
pretrial detention®, including avoided sentencing costs, and efficiency gains to the court
system. In the case of the latter, the most commonly quantified benefits of legal aid are
attributable to the reduction in court time spent on unrepresented litigants, as well as the
number of cases diverted/avoided from the traditional justice system as a result of the legal
aid’s work. Most applied justice system related CBAs calculate the costs of legal aid
interventions, translate the potential impacts into monetary values, and compare those costs
and benefits to a business as usual scenario.

Within this stream of work, one example comes from Uganda.®* The study undertakes a
CBA of the National Legal Aid Policy (NLAP) with the aim to expand access to early
dispute resolution mechanisms for indigent, marginalized and vulnerable groups through
greater use of paralegals® and students in law clinics as legal aid providers. In addition, the
focus on paralegals has been identified as the most suitable to the national context legal aid
delivery model®, being aligned with the experience of other African countries, including

Kenya, Tanzania, Sierra Leone, Nigeria, and Malawi. ¢’

To conduct the CBA, the study relies on various sources of information, such as desks
reviews, interviews with various stakeholders, relevant baseline surveys, as well as the
available literature on the costs and benefits of legal aid in the African context. To derive the
net economic impact of legal aid, the study calculates the direct costs and benefits of legal
aid, including

(1) cost savings to police by reducing avoidable detentions at policy stations,
(i)  cost savings to prisons by reducing population on remand (i.e. pre-trial detention and
remand),

(iil)  cost savings to courts through fewer self-represented litigants and the number of cases
diverted from the court system,

* High rates of pre-trial detention are particularly evident in low income countries and states emerging from conflict.
According to the Institute for Criminal Policy Research (ICPR), pre-trial detainees account for 86 percent of the
prison population in Bolivia, 83 percent in Liberia, and 74 percent in Bangladesh.
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(iv)  employment related benefits (post detention),

(v) cost savings from using paralegals compared to legal officers at magistrate districts,
(vi)  pro-bono service,

(vil)  cost savings to individuals from resolved land dispute cases,

(viii) cost of legal aid services.

In addition, the study mentions other commonly identified social and economic costs of
pretrial detention to low-income individuals and their families, such as lose of income,
suspension of education, lose of housing, exposure to disease and psychological abuse.®®
These benefits are generally described to strengthen the case for the legal aid intervention,
but they do not intend to influence the empirical results of the CBA.

Overall, the study makes an appealing case for the need to expand the state-funded legal aid
services in the country, which is also supported by the high costs of maintaining status quo to
indigents and vulnerable groups. The methodology behind the CBA exercise and the
calculation of benefits in particular, however, could have benefited from more consistent and
credible assumptions. For example, the rationale behind the application of the average costs
of detention compared to the marginal costs® is not justified for the purpose of the analyses.
Furthermore, the subjective assumptions concerning the reduction in population under
detention by police and on remand for prisons are neither sufficiently discussed, nor
corroborated by the empirical evidence on the subject, the same implies to the calculation of
benefits to courts in terms of the time saved from the avoided and diverted legal cases.”®

In addition to the case of Uganda, a number of studies for other African jurisdictions point
to a significant impact of legal aid on achieving favorable outcomes for pretrial detention and
as a result for the overall justice system. Most of these legal aid impact assessments,
however, do not attempt to quantify the costs and benefits of legal aid. Nevertheless, they
provide important evidence on the outcome of legal aid interventions, as well as they
magnitudes that can be regarded as an important milestone for a hypothetical CBA. For
example, an impact assessment of legal aid in the three target districts of Sierra Leone found
that the pilot was successful in securing bail for about 50% of assisted people in police
stations. In addition, in 28% of the cases, the charges were dropped entirely, usually due to
cases of mistaken identity, misunderstandings of facts, or lack of evidence.”! As a result,
within 9 months of operation and having only ten paralegals on duty, the pilot was successful
in securing release for approximately 80% of the people in police stations. A similar legal aid
scheme aimed at providing early access to legal aid on pretrial detention was introduced in
Nigeria in 2005.7> Under the scheme, duty solicitors were assisting suspects and detainees at
police stations on a 24-hour duty schedule. After 8 months of operation, the program had
secured the release of 611 detainees from prisons and 644 persons from police stations. The
average length of detention period declined from 609 days to 171 days. In addition, access to
legal aid for pretrial detainees can also effect the likelihood of entering informed pleas to the
charges against them, thereby saving considerable time and financial resources for courts, as
is evident from a project carried out by the Paralegal Advisory Service in Malawi.”
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Some studies have looked at the effectiveness and efficiency of legal aid for the court
system.

The justice theory suggests that the availability of legal aid professionals can increase the
chances of represented litigants to obtain a favorable outcome in a more expedited manner
compared to legal cases involving unrepresented litigants. There is indeed a growing body of
empirical evidence to suggest that self-representation is usually ineffective for unrepresented
litigants.”* Some studies also show that legal aid can bring cost savings to the court system
by reducing the number of self-represented litigants.

An example comes from a CBA analysis conducted by PricewaterhouseCoopers’(PwC) for
the National Legal Aid in Australia.”> The study focuses primarily on quantifiable benefits
and costs of legal aid to the court system and does not account for the impact of other legal
aid services, such as legal advice, information and education, effects of which, as noted by
the authors, are not easily disentangled.”® The quantifiable impacts are associated with (i)
legal representation, (ii) duty lawyer assistance, and (iii) alternative dispute resolution
mechanisms. The costs are measured in terms of the funding provided for legal aid
services.”’ The savings to courts are estimated based on the average court costs per type of
outcome’® subject to the model’s assumptions.”

Another study finds that legal workshops and clinics provided to self-represented litigants
can produce cost savings for courts and for litigants. The research work was conducted in the
six trial courts in California’s San Joaquin Valley to evaluate the cost-effectiveness of legal
programs available for self-represented litigants. In particular, the study finds that each dollar
spent on a legal workshop was generating 0.23 dollars in court savings in terms of the
reduced number of court hearings and the time of court staff. Additionally, courts that
provide one-on-one assistance and information services to litigants are found to save at least
from 5 to 15 minutes of hearing time for every hearing held in the case and 1 to 1.5 hours of
court staff time related to providing assistance to self-represented litigants. Also, assistance
to self-represented litigants aimed at resolving cases at the first court appearance reduces
future court hearings, as well as their costs.

Overall, more research is needed to better understand the impact of legal aid on the courts
and justice system more broadly. In this stream, much of the emerging evidence has
anecdotal or “soft” nature.

INITIAL CONCLUSIONS AND KEY MESSAGES:

No two legal aid service delivery systems are the same, because justice systems, and the
people who navigate them are different around the world. This study is limited to a small
collection of jurisdictions where CBAs have been conducted and data is available. So there
can be no claims of external validity.
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e While the financial justification is not the main precondition for a CBA, most of the CBAs

under review were initiated by the need to provide an economic justification for the legal aid
funding.

e CBAs of an entire legal aid system are more likely to focus on tangible benefits and costs
from the provision of legal aid, while CBAs of specific legal aid interventions are more likely
to value in addition external effects (benefits and costs), such as favorable effects on health
and quality of life. By valuing such externalities, economic cost-benefit analysis attempt to
better reflect the true cost and value to the society. The inclusion of externalities however
may also bring some challenges associated with their identification and measurement in
terms of money.

e Almost all studies reviewed build their analytical strategies on a set of conservative
assumptions, meaning that likely identifiable and quantifiable benefits are included in the
analysis. However more consistency in the assumptions made is desired across the analyzed
CBAs.

e The multiplier effect accounts the lion’s share of overall economic benefits brought as a
result of the provision of legal aid. By omitting those benefits, decision-makers may be
missing a substantial part of the benefit of legal aid assistance.

e Significant gaps in the literature should be filled before robust cost-benefit analysis can be
conducted for many legal aid policies and interventions. Jurisdictions appear to be interested
in conducting these analyses, and there is a role for supporting policymakers to develop
robust CBAs as they design, implement and review their service delivery systems.

The IBA to invite its members, and the Access to Justice and Legal Aid Committee to contact
other relevant policy makers, academics and legal aid experts, to:

e Provide any existing research, policy, thought piece or other document relevant to
identifying the economic benefits of legal aid, or the economic costs of not
providing legal aid; information from or about jurisdictions under-represented in
the examples in this document are particularly welcome, including civil law
jurisdictions and those in Africa, Asia, Central and South America, Europe and
Ocecana;

e Identify potential economic benefits from legal aid that are not mentioned in the
document;

e Make any other comments with a view to ensuring the final report is
comprehensive, relevant for jurisdictions of all types and traditions, and of use to
all governments and policy makers in developing or reforming their legal aid
systems.
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