wd ot

CONSTRUCTION LAW
INTERNATIONAL

FROM THE IBAINTERNATIONAL CONSTRUCTION PROJECTS COMMITTEE OF THE
ENERGY ENVIRONMENT, NATURAL RESOURCES AND INFRASTRUCTURE LAW SECTION (SEERIL)

Vol 15 ISSUE 2 ISSN 1819-1371 JUNE 2020
o wd

P e, Y A‘sunburnt’ The case for
e i
c ‘:“’ f country: two-sided
‘::* __’,‘.%.? international certainty in
& L1 L
H_ﬂlu:::m 4 contractors on construction
the legat BESE Australian projects contracts

ot Rv)

Common law-style
contracts in a civil
law world



International Bar Association’s

Human Rights Institute

The International Bar Association's
Human Rights Institute (IBAHRI),

an autonomous and financially
independent entity established in
1995, works to promote and protect
human rights and the independence
of the legal profession worldwide.
The IBAHRI undertakes training for
lawyers and judges, capacity-building
programmes with bar associations
and law societies, and conducts
high-level fact-finding missions

and trial observations. The IBAHRI
liaises closely with international and
regional human rights organisations,
producing news releases and
publications to highlight issues of
concern to worldwide media.

All IBAHRI activities are funded by
grants and individual donations.

To help support our projects, become
a member for just £40 a year - less
than £4 a month.

Visit www.ibanet.org/IBAHRLaspx
for more information, and click
‘Get involved' from the drop
down menu to support our work.
Alternatively, email us at
hri@int-bar.org.

To read more on
IBAHRI activities,
download the
IBAHRI Annual
Review at tinyurl.
com/IBAHRI-
AnnualReview2018.

IBAHRI 2018 HIGHLIGHTS IN NUMBERS:

| nﬂ

A
\S2/,

. 1l

*:_'ﬂ* wiwewibanet.org /IBAHRLaspx

6,127

Facebook
followers

550

individuals
trained

32

countries

£100,000

awarded
for IBAHRI
Trust intern
scholarships

20

legal
consultants

3

trial
observers

@IBAHRI

£

222

&
&

4,300

Twitter
followers

46

grant-
funded
projects

5

continents

25

intervention
letters

5

reports
published

1

mission
rapporteur

f /IBAhumanrights




CONTENTS

Vol 15

ISSUE 2 June 2020

FEATURE ARTICLES

Doing business in a ‘sunburnt’ country —
international contractors on Australian projects
Sean Kelly and Allison van Beers discuss the various factors that
are prominent in, and sometimes unique to, Australian projects
that international contractors entering the Australian market
should pay close consideration to.

Balance in construction contracts - the
case for two-sided certainty
Joao Ascensao’s article draws a line between the concepts of

balanced risk allocation in contracts and balanced standard
conditions of contract in the context of the construction industry.

Builder beware?

Thomas Richards considers whether international concerns with
the rule against implied warranties of buildability justify a change
in approach in New Zealand.

Statutory liability for defects under
Korean law

Mino Han and Umaer Khalil discuss the applicability and scope of
the statutory defect liability provisions under Korean law.

Common law-style contracts in a civil
law world
Leendert van den Berg addresses the phenomenon that more

and more often in the construction industry, common law-
style contracts are used in civil law jurisdictions.

The ground risk under contracts and
geotechnical baseline reports

Eugenio Zoppis explains the legal and contractual principles of
baselining the ground conditions in a contract.

Rebus sic stantibus clauses in recent Polish
case law

Tomasz Darowski looks at several Polish common court
judgments and the interesting examples they present of how
certain prerequisites are interpreted in the realities of the modern
construction market in the European Union.

CONSTRUCTION LAW INTERNATIONAL Volume 15 Issue 2 June 2020

A Committee publication from the IBA Energy,
Environment, Natural Resources and Infrastructure
Law Section tinyurl.com/IBA-SEERIL

2 FROM THE EDITORS
FROM THE CO-CHAIRS
4 FIDIC AROUND THE WORLD
[taly
7 COUNTRY UPDATES
Panama
Ukraine
[taly
55  BOOK REVIEWS

The Application of
Contracts in Developing
Offshore Oil and Gas Projects
by Philip Loots and

Donald Charrett

The International
Application of FIDIC
Contracts: A Practical Guide
Edited by Donald Charrett

International Bar Association

4th Floor, 10 St Bride Street, London
EC4A 4AD, United Kingdom

Tel: +44 (0)20 7842 0090

Fax: +44 (0)20 7842 0091
www.ibanet.org

Editorial: editor@int-bar.org
Advertising: andrew.webster-dunn@
int-bar.org

© International Bar Association 2020

All rights reserved. No part of this publication may be
reproduced or transmitted in any form or any means, or stored
in any retrieval system of any nature without the prior written
permission of the copyright holder. Application for permission
should be made to the Director of Content at the IBA address.



FROM THE EDITORS

ear readers,
This edition provides a truly global perspective on construction law issues. We continue our FIDIC Around
the World series with an article looking at Italy, from which Arianna Perotti provides her insights.

We have country updates from Italy, Panama and Ukraine. Luis H Moreno IV provides an update on public—private
partnership law in Panama, where a new regime has been established to regulate the institutional framework and
development of investments. Anastasiya Bidakh discusses recent changes to Ukrainian national legislation that
updates the state construction norms regulating the construction industry. From Italy, Cesare Caracciolo considers
the contractor’s liability under Article 1669 of the Civil Code and whether, under this provision, liability includes
renovation works.

Our feature articles focus on approaches to contracting in different jurisdictions. From Australia, Sean Kelly
and Allison van Beers discuss the public policies developed to promote participation in the Australian market by
overseas contractors while also preserving local content and resourcing opportunities.

From New Zealand, Thomas Richards asks whether international concerns about the rule against implied
warranties of buildability warrant a change in approach. His article complements the contribution from Joao
Ascensao, who draws on his varied experience to consider the distinction between concepts of balanced risk
allocation in contracts and balanced standard conditions of contract.

In Asia, we return once more to construction law issues under Korean law. Mino Han and Umaer Khalil discuss
statutory liability for defects and the remedy options available.

At a conceptual level, Leendert van den Berg provides an insightful article on common law-style contracts in a
civil law world from a Dutch perspective. Delving deeper, Eugenio Zoppis considers ground risk under the
contract and the importance of the geotechnical baseline report. He argues that the incorporation of the report
into the contract is a valid and effective instrument for risk allocation among parties.

In the last of our feature articles, Tomasz Darowski discusses rebus sic stantibus clauses in recent Polish case law,
considering whether these clauses make it possible for a court to increase the contractor’s remuneration if certain
prerequisites are met.

We also have two book reviews in this edition: Jaclyn Masters has reviewed Philip Loots and Donald
Charrett’s The Application of Contracts in Developing Offshore Oil and Gas Projects. Bill Barton has reviewed The
International Application of FIDIC Contracts: A Practical Guide, coincidentally edited by Charrett.

The ICP is also glad to announce a series of webinars that will discuss diversity and inclusion best practices in
the construction industry. Please keep an eye out for further information on this interesting and innovative event
which will likely take place later on in the year.

We thank our contributors for their insightful articles and we hope you enjoy reading this edition. You are
invited to contribute your thoughts and insights to Construction Law International by submitting your articles to
CLInt.submissions@int-bar.org.

Thomas Denehy

Managing Editor, ICP Committee
Corrs Chambers Westgarth, Sydney
thomas.denehy@corrs.com.au
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FROM THE CO-CHAIRS

ear fellow International Construction Project Committee members,
We write this message at an unprecedented time in our lives as the Covid-19 crisis affects all of us around
the world with widespread personal, social and economic impacts.

As we entered into the new year in January, who could have known that ‘coronavirus’, ‘self-isolating’ and
‘lockdown’ would have become a part of our daily vocabulary. Now, it feels difficult to imagine a time when the
world will have returned to normal.

Many of us will be adapting to differentways of working and the balancing act of handling work and family commitments,
as well as trying to stay positive among the daily barrage of news and social media reports. However, I have no doubt that we
will find a way to adapt to this new normal and maybe even emerge having had an opportunity to reset and re-prioritise.

Among so much bad news, there are glimpses of positivity. We were struck by the reports of messages of support sent
with medical supplies from China to Italy — “We are waves from the same sea’ — and from Japan to China — ‘We have
different mountains and rivers but we share the same sun, moon and sky’.

Itseems to us that thisis a time where we can understand better than ever the need for organisations like the International
Bar Association. Established in 1947, shortly after the creation of the United Nations and the end of the Second World
War with the goal of contributing to global stability and peace though the administration of justice, it has grown to have
80,000 members in 170 countries. Today, the IBA stands as a remarkable example of resurgence after a global calamity.
Going forward, that worldwide network and that goal will be more relevant than ever.

While we in the ICP Committee are not currently able to meet in person, having taken the inevitable decisions to
postpone our Working Weekend in Vevey, Switzerland, and to support the postponement of the Section on Energy,
Environment, Natural Resources and Infrastructure Law Biennial Conference in Marrakesh, Morocco, the ICP
nevertheless remains strong.

By the time we write this, the IBA Annual Conference in Miami, originally scheduled for November this year, will
have been cancelled due to Covid-19. However disappointing this decision is for everyone within the IBA, we all
support it and trust that out of this crisis, new opportunities may arise to allow us to connect and interact in different
ways. In line with this, the IBA is currently developing an online programme that will give the ICP, Committee as well
as all other IBA committees, fora and divisions, the opportunity to benefit from the exciting programme we had
prepared for Miami with topics such as the distinction between obligations of reasonable endeavours and of good faith
performance, alternative procurement in public infrastructure delivery, anticorruption initiatives in construction
projects, the use and abuse of variations provisions in construction contracts and more. We are very grateful to all the
ICP Committee members who submitted applications to either moderate or speak on our panels, especially those who
volunteered for the first time.

We have an excellent team of committed officers who are working hard to ensure that ICP activities continue.
There are many ways that members can get involved, including in subcommittee projects and publications, writing
for Construction Law Internationaland participating on panels. One of the many things that makes the ICP Committee
an outstanding committee within the IBA is its openness towards new voices, ideas and perspectives. We very much
welcome the participation of as many of our members as possible to contribute to the exchange of knowledge and
relationship-building worldwide. All our officers are available to provide information on the ICP Committee and
open to receiving ideas and suggestions from members. You can find their contact information on the ICP
Committee’s page on the IBA website.

As of this year, the ICP Committee has appointed a team of Diversity Officers whose main role is to ensure that all
our functions and panels are balanced in terms of gender, legal background and geographical origin. The Diversity
Officers will also work to develop strategies and actions to make the ICP Committee an even more diverse and open
committee, following our strong belief that diversity and vibrant content go hand-in-hand.

We also have our online discussion forum, ICP Net (accessible by logging on through the IBA website), and are
working with the IBA on other ways to enhance communication with members going forward. At this time, it is more
important than ever that we stay connected, so please do visit ICP Net frequently for news, comments and debate.

As hard as it is to contemplate, there is no doubt that at some point this crisis will be over. Rishi Sunak, the UK
Chancellor of the Exchequer, said the following on 20 March, and it feels like a good way to close: ‘Now more than at
any time in our history, we will be judged by our capacity for compassion. When this is over, and it will be over, we want
to look back on this moment and remember the many small acts of kindness, done by us and to us.’

We wish you and your families, friends and colleagues well.

Shona Frame
shona.frame@cms-cmno.com

Ricardo Barreiro-Deymonnaz
rbarreiro@bodlegal.com
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FIDIC around the world:
italy

Arianna Perotti, Milan

For convenience, in this questionnaire,
references to FIDIC clauses are
references to clauses in the 1999
Red Book.

1. What is your jurisdiction?
Italy.

2. Are the FIDIC forms of contract
used for projects constructed in
your jurisdiction? If yes, which of
the FIDIC forms are used and for
what types of projects?

The use of the FIDIC forms in Italy
is not widespread, though they are
being increasingly adopted by the
major Italian construction companies
involved in international projects.

Construction contracts concerning
public works are regulated in Italy by
Legislative Decree No 50 of 18 April
2016 and subsequent amendments
(the ‘Public Construction Contracts
Code’), which have implemented
the European Union Directives on
Public Procurement. The FIDIC
forms contain provisions that are in
conflict with several rules of the
Public Construction Contracts Code
and hence they are not normally
used for domestic public
construction projects.'

In domestic private construction
contracts, which are primarily
regulated by the Civil Code, the
FIDIC forms can be applied, but
companies are not inclined to use

them as they wusually prefer
bespoke contracts.

3. Do FIDIC produce their forms
of contract in the language of your
jurisdiction? If not, what language
do you use?

The only FIDIC form available
in Italian is the 1999 Red Book.
However, in the context of
international projects, the English
language is preferred.

4. Are any amendments required
in order for the FIDIC Conditions
of Contract to be operative in
your jurisdiction? If yes, what
amendments are required?

The FIDIC forms contain a number
of provisions that are in conflict
with various rules of Italian law, the
majority of which, however, are not
mandatory and can be derogated.

Among the mandatory rules, one
should remember the Italian
insolvency legislation. It provides
that clauses thatlink the termination
of the contract to the bankruptcy or
the judicial liquidation of a party
(such as Sub-Clauses 15.2 (e) and
16.2 (g) of the FIDIC Red Book) are
null and void.

Another mandatory rule to be
considered is  Article 1229,
paragraph 1 of the Civil Code,
which provides that any clause that
excludes or limits the liability of
the debtor in case of wilful
misconduct  (dolo) or  gross
negligence (colpa grave) is null and
void. There is no coincidence
between the concept of colpa grave
and the wording included in Article
17.6, paragraph 3 of the Red Book
(Limitation of Liability). Therefore
an amendment of this clause is
needed in order to ensure
adherence to Article 1229 of the
Civil Code.

Furthermore, according to
Articles 1341 and 1342 of the Civil
Code, certain provisions included
in the standard conditions or forms
particularly favourable to the party
that has written them (‘Vexatious
Clauses’) are null unless they are
specifically approved in writing by

the other party. The applicability of
the regime included in Articles
1341 and 1342 of the Civil Code to
the FIDIC forms (general
conditions and particular
conditions) is arguable (as they
may be considered to be prepared
unilaterally by one of the
contracting parties). However, if
one comes to the conclusion that
the regime is applicable to the
FIDIC contracts, then the Vexatious
Clauses included therein would
need to be specifically accepted by
a double, ad hoc signature.

Several Clauses would be, in such
a case, subject to specific approval,
for instance: (1) Article 5.4 of the
Red Book (Evidence of Payments),
as it provides the right to pay a
subcontractor  directly  when
reasonable evidence of payments
has not been provided to
contractor; (2) Article 17.6 of the
Red Book (Limitation of Liability);
(3) Article 20.1 of the Red Book
(Contractor’s Claim),  which
provides a deadline shorter than
the one foreseen by the law; (4)
Article 20.4 of the Red Book
(Obtaining Dispute Adjudication
Board’s Decision); and (5) Article
20.6 of the Red Book (Arbitration).

5. Are any amendments common in
your jurisdiction, albeit not required
in order for the FIDIC Conditions
of Contract to be operative in your
jurisdiction? If yes, what (non-
essential) amendments are common
in your jurisdiction?

There are several non-mandatory
rules of Italian law that may
need to be derogated in order to
avoid circumstances in which an
arbitrator may construe specific
FIDIC provisions differently from
the parties’ expectations.

There are many examples of how
this could happen. For example,
Article 4.12 of the Red Book
(Unforeseeable Soil Conditions)
could be considered to be in conflict
with Articles 1467 and 1664 of the
Civil Code. Article 1664 provides that
the contract price may be adjusted if,
as a result of wunforeseeable
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circumstances, there is an increase or
decrease in the cost of the materials
or labour which lead to an increase or
decrease of more than one-tenth of
the total price agreed upon.
Furthermore, if there are unexpected
geological, hydrological or similar
causes unforeseen by the parties that
make the performance of the
Contractor  considerably ~ more
onerous, the Contractor is entitled to
receive a proper indemnification in
connection thereto. Article 1467
provides a general principle that is
applicable to contracts for continuous
or periodic performance. According
to this principle, the party whose
obligation has become excessively
onerous due to extraordinary and
unforeseeable events is entitled to
request the termination of the
agreement. The other party may
avoid the termination by offering an
equitable modification of the
contractual terms.

Furthermore, Article 13 of the
Red Book (Variations and
Adjustments) does not perfectly
match the Civil Code regime
regarding variations and
adjustment. To give two examples:
Article 1661 of the Civil Code
gives rights to the Employer to
order variations to the project,
provided that they do not give
rise to an additional cost in excess
of one-sixth of the total price
agreed upon. Article 1660 of the
Civil Code states that the
Contractor must perform the
necessary variations within the
limit of one-sixth of the overall
price agreed. If the necessary
variations exceed that limit, the
Contractor can withdraw from
the contract and is entitled to an
equitable compensation.

6. Does your jurisdiction treat
Sub-Clause 2.5 of the 1999 suite of
FIDIC contracts as a precondition
to Employer claims (save for
those expressly mentioned in the
Sub-Clause)?

There is no specific case law
regarding Sub-Clause 2.5 of the
1999 suite of FIDIC contracts under

Italian law. In general, notices which
the law or a contract required to
be delivered to the other party
before legal proceedings may be
commenced are considered by the
courts as preconditions to claims.

7. Does your jurisdiction treat
Sub-Clause 20.1 of the 1999 suite
of FIDIC contracts as a condition
precedent to Contractor claims for
additional time and/or money (not
including Variations)?

Contractually established notices may
be considered to be preconditions
to the exercise of claims only if the
contractual provisions expressly
provide that the right to claim will
become extinguished as a consequence
of the failure of the relevant party
to give the notice. Therefore, the
determination of a contractual notice
as a precondition to claims depends
on a case-by-case assessment of the
contract interpretation.

With  particular  respect to
Sub-Clause 20.1, it is likely that the
courts would consider the notice
foreseen therein as a precondition
to the Contractor’s claims, since the
provision expressly contemplates
the  extinguishment of the
Contractor’s right to claim in case
of their failure to give the notice.

8. Does your jurisdiction treat
Sub-Clause 20.1 of the 1999 suite
of FIDIC contracts as a condition
precedent to Contractor claims
for additional time and/or money
arising from Variations?

See answer to question 7 above.

9. Are dispute boards used as an
interim dispute resolution mechanism
in your jurisdiction? If yes, how are
dispute board decisions enforced
in your jurisdiction?

Italian law does not specifically
regulate dispute boards and hence
it has been debated whether the
decision of the dispute board could
be considered to be a lodo arbitrale
irrituale, that is, an award having
a contractual nature rather than
a res judicala one, or contractual
expertise (perizia contratiuale).
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Although the dispute board’s
decisions share characteristics with
both legal instruments mentioned,
they have a distinctive character:
the arbitrato irrituale and the
perizia contrattuale are final and
binding upon the parties and their
conclusions can be challenged
only with remedies regarding the
formation of the agreement. By
contrast, the decisions of the dispute
board can always be challenged
by the parties commencing the
arbitration procedure.

The decisions of the dispute
board, when they become final and
binding, still do not have res judicata
nature. Therefore, if one of the
parties fails to comply with the
dispute board’s decision, the
opposing party may file a separate
claim for contractual breach by
starting arbitration proceedings.

10. Is arbitration used as the
final stage for dispute resolution
for construction projects in your
jurisdiction? If yes, what types
of arbitration (ICC, LCIA, AAA,
UNCITRAL, bespoke, etc) are
used for construction projects?
And what seats?

The Italian construction industry
frequently refers to arbitration as
a dispute resolution device. The
Milan Chamber of Arbitration
(Camera Arbitrale di Milano) is the
most important arbitration centre
in Italy for these types of disputes.
However, when the construction
project includes a foreign entity,
the parties usually prefer to choose
international organisations. In this
context, the International Chamber
of Commerce (ICC) is frequently
selected with the seat of arbitration
in Switzerland (Geneva or Zurich)
or in France (Paris).

11. Are there any notable local
court decisions interpreting FIDIC
contracts? If so, please provide a
short summary.
The few available decisions that can
be traced are quite dated.

The Court of Appeal of Rome
decree dated 12 December 1994
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states that the figure of the
Engineer does not  ensure
independence with respect to the
other parties or neutrality with
regard to conflicting interests.

The Court of Appeal of Rome
decree dated 21 July 1997 states
that Engineers’ decisions have the
nature of a lodo arbitrale irrituale
since the Engineer must be
considered a ‘quasi- arbitrator’.
According to the Court, the fact
that the Engineer’s decision
becomes final and binding if not
challenged before the Arbitral
panel confirms that Clause 20
provides a multi-tier arbitration
system, consisting of two levels: the
first, before the Engineer, which is
irrituale  (contractual); and the

second, before the arbitra panel,
which is ritual. The Court also
rejected the argument that the
Engineer lacks independence.

12. Is there anything else specific
to your jurisdiction and relevant to
the use of FIDIC on projects being
constructed in your jurisdiction that
you would like to share?

In the same way as other
continental legal systems, Italian
law contemplates the principle of
good faith in the performance of
contracts (Article 1375 of the Civil
Code), which is most important in
contracts of duration that require a
certain level of cooperation between
the parties. Regardless of specific
provisions expressly foreseen in

the contract, the principle of
good faith provides for a general
duty of solidarity and support,
which imposes upon each party
the obligation to act in such a
way as to preserve the interests of
the other party to the extent that
such behaviour does not imply an
appreciable sacrifice on their part.

Note

1 For this reason, the answers to this
questionnaire do not refer to Public
Construction Contracts Code.

Arianna Perotti is of counsel at
Dardani Studio Legale, Milan. She can

be contacted at arianna.perotti@
dardani.it.
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ITALY

Contractor’s liability
under Article 1669 of
the Italian Civil Code

Cesare Caracciolo, Milan

The Italian Joint Chambers of the
Supreme Court of Cassation (Corte
di Cassazione a Sezioni Unite or
the ‘Joint Chambers’) has, with
the important Decision No 7756
of 27 March 2017 (L.L. and others
v Company PF. E C. s.n.c. and others)
provided clarity on one of the key
points of contention concerning
the application of Article 1669 of
the Italian Civil Code: whether
the contractor’s liability under this
provision includes renovation works
as opposed to the construction of
new buildings only.

According to Article 1669, a
contractor will be held liable for
total or partial collapse of a
building, evident danger of
collapse or serious defects in the
construction. The contractor’s
responsibility extends for a period
of ten years from the date of
completion of the works. Any
defective work should be contested
formally by the client and notified
to the contractor within one year of
discovering the defect. Article
1999, paragraph 2 of the Civil Code
stipulates that the client then has
one vyear from the time the
contractor receives the notice of
default to start legal proceedings
against the contractor.

Article 1669 differs from the
contractor’s general liability as set
outin Articles 1667 and 1668 of the

COUNTRY UPDATES

Civil Code, which relates to defects
in the work that must be notified to
the contractor within 60 days of
their discovery.

Article 1669 — unlike Articles
1667 and 1668 — provides for a
particular form of contractor
liability for serious defects, which
can only be applied in cases of
total or partial collapse and long-
term defects of property. This
liability applies for a longer term
(ten years from the completion of
the work) in favour of the client
and their assignees.

The rationale for Article 1669 is
that in the case of real estate
projects that by their nature are
destined for long-term use, the
correct execution by the contractor
can only be confirmed with the
passage of time, as problems can
occur after a longer period
subsequent to delivery.

As will be explained, the
jurisprudence related to Article
1669 includes Decision No 7756 of
the Joint Chambers, which defines
the objective scope of the provision
and in particular the concept of
‘work’ as used in this article.

The question that came to the
attention of the Joint Chambers in
this case was whether Article 1669
was applicable to defects in new
buildings only or also in the
renovation or refurbishment of
existing buildings.

As will be explained, the answer
in the few court cases addressing
this issue had been negative until
recently, when the Italian Supreme
Court of Cassation challenged the
assumption and referred the
question, as a matter of particular
importance, to the Joint Chambers.

According to the more restrictive
interpretation of Article 1669 in the
previous decisions, renovation works
of existing buildings are excluded
from its application. According to the
broader interpretation, renovation is
included in the notion of ‘work’.

Given  this  discrepancy in
interpreting Article 1669, it had
become crucial for the Joint
Chambers to offer guidance on
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whether contractors could be held
responsible for the total or partial
collapse, evident danger of collapse
or serious defects in construction
of only new buildings or also the
renovation of existing buildings.

Notable Supreme Court cases
concerning Article 1669

Before Decision No 7756, the
Supreme Court of Cassation
had considered the scope and
application of Article 1669 in several
notable decisions.

In Decision No 24143 of 20
November 2007 (Cass No
24143/2007) regarding defective
terrace waterproofing as part of the
renovation of an existing building,
the Supreme Court validated the
restrictive interpretation of Article
1669. It stated that the responsibility
of the contractor for serious defects
in the construction only applies to
new buildings. The Supreme Court
reached this conclusion on the basis
of a strict reading of the text of
Article 1669, which links the term
‘work’ to ‘buildings or other real
estate property, intended for their
long-term nature’, concluding that
Article 1669 applies to only the total
or partial construction of a new
building (including in the case of the
expansion of a building) and
consequently excludes mere repair
or renovation of an existing building.

The Supreme Court reached the
same conclusion in a similar case
(Cass No 10658/2015) concerning
the renovation of an existing
building that had resulted in
serious cracks in the structure. The
decision was taken on the basis of
different arguments from the
previous case, but reached the
same result.

More recently, Decision No 22553
of 4 November 2015 (Cass No
22553/15) reconsidered the Supreme
Court’s earlier ruling. It analysed
different criteria regarding the
applicability of Article 1669 and
applied alessrestrictive interpretation.
The Court concluded that the
responsibility of the contractor for
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the total or partial collapse, evident
danger of collapse or serious
construction defects applies also to
renovation works carried out on a
pre-existing building when the
works affected the essential
elements of the property or
secondary elements that are
relevant for overall functionality,
for example, strengthening of
the floors and stairs of a
condominium building.

Decision No 7756

In Decision No 7756, the Supreme
Court, when sitting in the Joint
Chambers in its role as interpreter
of the law where conflicting
precedents exist, outlined the
different interpretations followed
in previous decisions with respect
to the applicability of Article 1669.

In its innovative decision, the
Court revised the application of
this provision, clarifying that a
contractor is liable for renovation
works, as well as new construction.

The arguments on which the
Joint Chambers based its decision
are as follows. In setting out the
introductory framework to its
interpretation of Article 1669, the
Joint Chambers observed how the
renovation of existing buildings is
compatible with all three situations
mentioned in  Article 1669:
‘collapse in whole or in part’,
‘evident danger of collapse’ and
‘serious defects’. In fact, restoration
work can cause - both in the
restored part of the structure and
in adjacent parts of the structure —
collapse or danger of collapse.
However, the decision recognises
that this is mainly the case in
circumstances where  ‘serious
defects’ affect the renovation
works of existing buildings (eg,
defects in sealing, cladding and
fixtures). Accordingly, the
Supreme Court underlined how,
while the contractor’s liability for
collapse or partial collapse of new
buildings is intended to protect
the client’s — and the public’s —
interest in the soundness of the

structure, the contractor’s liability
for serious defects in renovation
works of existing buildings is
intended to protect the client’s
interest in the enjoyment of the
property for its intended use. The
Supreme Court observed that, in
the case of serious defect, it does
not make any difference whether
the defect affects a new structure
or renovated structure.

The Joint Chambers then
observed that this interpretation
is confirmed by the historical
evolution of Article 1669. Article
1792 of the Napoleonic Code
provided for the ten-year liability
of the contractor only in the case
where the building ‘périt en tout ou
en partie’, that is, in case of partial
or total collapse. Article 1639 of
the Italian Civil Code of 1865
(derived from the Napoleonic
Code) added the situation of
danger of collapse, expanding
the liability of the contractor to
circumstances where, in the ten
years from the completion of the
construction of a building or
other notable work, ‘one or the
other collapse in whole or in part,
or presents evident risk of
collapse’. There was a further and
conscious step forward with the
addition of serious defects related
to renovation works of existing
buildings to the provision of the
Civil Code, which diverts the
focus from the completion of the
work to its subsequent use and
enjoyment, including defects that
affect its functionality, even
without compromising the safety
and stability of the property.

Moreover, the change in the
subject of the provision, from
‘building’ in the Civil Code of
1865 to ‘work’ in the current
Article 1669, is significant: the
Supreme Court observed how
such a change would have a
semantic reason only if, by ‘work’,
the provision does not mean the
building itself, but ‘the building
activity’ that is the object of the
contractor’s obligation, which can
be both the construction of a new

building as well as the renovation
of a pre-existing one.

The Joint Chambers also stressed
that, on alogical and substantial level
ofjustice, adherence to the restrictive
interpretation of Article 1669 would
be irrational and not in conformity
with a constitutionally orientated
interpretation. To interpret the
provision strictly would be to treat
the initial construction of a building
differently to its renovation, when in
fact both could result in serious
damage to the client.

In light of these considerations,
the Joint Chambers determined
that the limitation of the meaning
of the term ‘work’ to that of
‘construction of a new building’
(ie, excluding renovation works) is
not justified.

Conclusion

In conclusion, the Joint Chambers,
accepting the appeal and resolving
the jurisprudential conflict, affirmed
the principle that:
‘Article 1669 c.c., given all the
other conditions, is applicable
also to building renovation works
and, in general, to maintenance
or long-term modifications to
pre-existing buildings, which
[collapse or] present [obvious
danger of collapse or] serious
defects that affect the enjoyment
and on the normal use of the
property, according to its own
destination.’

Based on this decision, arguments
put forward to support the more
restrictive interpretation of Article
1669 do not appear to be endorsed
by the Joint Chambers. In particular,
the Joint Chambers does not appear
to accept the alleged exceptionality
of Article 1669 with the consequent
prohibition of analogy to
circumstances not specifically named
in the provision.

Cesare Caracciolo is a lawyer in Milan.
He can be contacted at avvcaracciolo@

libero.it
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Panama’s new public-
private partnership
regime

Luis H Moreno IV, Panama City

Panama has adopted its first public—
private partnership (PPP) regime
through Law 93 of 2019 (the
‘Law’). It regulates the institutional
framework and processes for the
development of investment projects
in the PPP category, seeking to
promote the development of
infrastructure and public services,
contribute to economic growth, job
creation and competitiveness, and
to improve the living conditions of
the people.

Facing fiscal constraints, and in
some cases technical limitations,
Panama anticipates benefitting from
this initiative by attracting private-
sector experience, investment and
financing for the development of
important projects.

With a few exceptions, the Law is
applicable to the central government,
autonomous and semi-autonomous
entities of the non-financial public
sector, municipalities and business
corporations in which the state has a
majority stake.

It incorporates strong mandatory
principles applicable across PPP
projects, including transparency,
budgetary capacity, appropriate
risk allocation, fair competition
and integrity. It also includes
eligibility factors thatwill determine
the convenience of implementing
a given project through the PPP
regime. These factors include a

general social analysis that should
indicate the benefits of the project
to the population; a cost-benefit
analysis that would determine the
convenience of undertaking the
project under the PPP regime

versus the traditional public
procurement ~ or  concession
method; a risk  distribution

proposal including construction,
financial, commercial and other
risks throughout the different
project stages; sustainability and
feasibility studies; and legal and
environmental analysis.

The scope of work for a PPP
project may include design,
construction, reparation, financing,
expansion, exploitation, operation,
maintenance, administration and
supply of goods or services to the
contracting public entity or to the
end users of any public service.

Institutional framework

The governing body, the Ente

Rector, consists of the Ministers

of the Presidency, Economy and

Finance, Public Works, Commerce

and Industry, and Foreign Affairs,

as well as the Comptroller General
of the Republic, who does not have
the right to vote.

The Ente Rector is the highest
authority in PPP projects. Its
responsibilities include:
¢ defining the priority areas of PPP

projects;

e carrying out analysis on the
identification, selection and
prioritisation of PPP projects;

® approving requests by contracting
public entities to undertake
projects under the PPP regime;

e approving rules and guidelines
for risk allocation;

® approving the scope of work
proposed by contracting public
entities and the content of PPP
agreements; and

® authorising modifications to
the tender documents and PPP
agreements.

The Law also created the PPP National

Directorate (the ‘Directorate’). Itacts

asatechnical and operational support
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unit for the Ente Rector, preparing for

its consideration and approval:

¢ the selection criteria for PPP
projects;

¢ the standardisation of processes;

¢ the protocols for collaboration
between the various institutions
involved in the development
process of PPP projects;

¢ guidelines for risk allocation; and

® the design of the scope of
work and PPP agreements, in
compliance with the provisions
established in the Law.

The Directorate also acts as liaison

between the Ente Rector, the

contracting public entities and the

Advisory Committee.

The Advisory Committee is made
up of four members of Panama’s
private sector, two members of the
academic and teaching sector and
two members of the organised
groups of workers. It raises
recommendations and proposes
PPP projects to the Ente Rector
through the Directorate.

The Ministry of Economy and
Finance plays an important role in
the implementation of PPP projects
as it must coordinate, in accordance
with its Budget Classifications
Manual of Public Expenditure, the
methodology that will be applied to
assess the impact of the project on
the specific public expenditure of
the contracting public entity and the
government’s general budget during
the term of the PPP agreement.

The tender process

The tender documents are made
public through a publicly accessible
website with sufficient time for
review by interested parties. The
publication will include the date
of a homologation meeting where
all interested parties may discuss
the tender documents with the
contracting public entity. Also,
the publication will include the
date, place and time for the bid
proposal submission.

Once the contracting public entity
receives the proposals from the
bidders, it will verify that all the



COUNTRY UPDATES

minimum technical, administrative
and financial requirements
established in the tender documents
have been met and then apply the
corresponding quantifiable objective
valuation method for the economic
proposal, as indicated in the tender
documents.

The awarded bidder must create
a local special purpose vehicle,
which will be the actual contractor
and will sign the PPP agreement,
provide it with the required capital
as indicated in the tender
document  and submit a
performance bond. The PPP
agreement will enter into effect
only after the Comptroller General
provides its countersignature to
the agreement.

Legal recourses are available for
any bidders who argue that their
rights were not respected during
the tender process.

PPP agreement

The maximum term for PPP
agreements is 30 years, with a
possible extension of up to 10 years.
The Law recognises the possibility
of further extensions (up to five
years), due to delays attributable to
the contracting public entity.

All PPP projects must be at least
US$15m, except for PPP projects
undertaken by municipalities,
which will be subject to what the
regulation of the Law establishes.

The Law classifies PPP projects as
‘self-sustaining projects’ (entirely
financed by the fees and tolls paid
by end users) and ‘co-financed
projects’ (requiring or potentially
requiring financial contributions
from the contracting public entity),
depending on the financial
commitments assumed by the
contracting public entity. In
co-financed projects the
contracting public entity will
assume fixed or contingent
commitments, as determined in
the corresponding tender
documents of the given project.

It is worth mentioning that
although  constitutionally  the
Panamanian budget is determined
annually by a law approved by the
National Assembly, the Law
requires that all co-financed PPP
agreements contain a provision
that obligates the contracting
public entity to include the
financial resources allocated to pay
the PPP contractor in the budgets
of the next fiscal periods.

Also, the Law establishes that the
Ministry of Economy and Finance
will honour the financial obligations
acquired by the contracting public
entities in PPP agreements and will
prioritise the projects in execution.

Dispute resolution mechanisms
are contemplated in the Law,
starting with an initial stage of direct
negotiation to allow a friendly and
direct  solution between the
contracting parties, if applicable. If
a friendly solution is not reached
between the parties, the technical
and/or economic disputes may be
submitted for consideration by a
technical panel of professionals
with outstanding experience in the
technical, economic and legal
matters of the infrastructure
concessions sector. The technical
panel will consist of two lawyers, two
engineers and a professional
specialised in economic or financial
sciences. The technical panel will
issue an expedited technical
recommendation that will not be
binding on the parties but may be
further considered as evidence by
an arbitral tribunal.

All PPP agreements will include
arbitration clauses and will establish
the regulations applicable to the
arbitration  proceeding.  The
applicable law shall be that of the
Republic of Panama and the seat of
the arbitration will be the Republic
of Panama.

The Law also includes ‘step-in
rights’ for creditors to replace the
PPP contractor in all its rights and
obligations under the PPP
agreement if the PPP contractor is

in breach of its obligations under
the PPP agreement.

In the same vein, the Law enables
the holding company of the PPP
agreement to transfer the PPP
agreement or its rights under the
PPP agreement, but in order to do
so, it must first get authorisation
from the Ente Rector. Without
prior authorisation, no transfer
may take place.

Additionally, the Law creates a
special pledge in favour of the
creditors, which may be agreed
between the holding company of
the PPP agreement and its
creditors. This special pledge may
include the rights of the holding
company of the PPP agreement,
payments of the contracting public
entity to the holding company of
the PPP agreement and, in general,
all receivables of the holding
company of the PPP agreement.

Relevant projects

The Panamanian government has
publicly referred to a pipeline of
projects to be developed under the
new PPP regime surpassing US$2bn.
Among the anticipated projects, the
government has mentioned: (1) the
construction of an 8km cable car
system (San Miguelito Metrocable),
with seven stations, transporting up
to 3,000 passengers an hour, that will
cross six municipalities and connect
with Panama’s two existing metro
lines; (2) the construction of a 24km
highway (La Costanera highway),
connecting the Arraijan-La Chorrera
highway to the neighbourhood
of Panama Pacifico; and (3) the
rehabilitation of an approximately
185km section of the Pan-American
highway of between the cities of
Santiago and David.

Luis H Moreno IV is an attorney at
Alfaro, Ferrer & Ramirez in Panama City.

He can be contacted at lIhmoreno@
afra.com.
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Changes to Ukrainian
national legislation

in 2018 and steps
towards harmonisation
with European Union
legislation

Anastasiya Bidakh, Kiev

The year 2018 was replete with
legislative changes in the construction
industry in Ukraine. Not all of these

changes are of fundamental importance,
but many of them are influencing the
development of the market.

Update on state
construction norms

The integration of Ukraine into the
European Union has initiated the
revision of construction standards
to bring them into greater harmony
with European codes and standards.

In Ukraine, state construction
norms  (SCN) regulate the
construction industry, including
products, processes and services in
the field of urban planning, as well
as the organisation, technology,
management and economics of
construction. Most of the existing
SCN are outdated and do not meet
modern requirements for
technology and  safety and
therefore need to be updated or
replaced.

Updates to certain SCN were an
important event for the Ukrainian
construction industry in 2018. In
particular, the updates to the
following SCNs were significant:

B.2.2-12:2018  ‘Planning  and
development of territories’; B.2.2-
4:201X ‘Houses and buildings. Pre-
school educational institutions’;
B.2.2-3:201X ‘Houses and
buildings. Educational institutions’;
B.2.3-5:20XX ‘Streets and roads of
settlements’; and B.2.2-40:2018
‘Inclusiveness of buildings and
structures’.

The basic SCN B.2.2-12:2018
‘Planning and development of
territories’, approved by Order
of the Ministry of Regional
Development, Construction,
Housing and Communal Services
of Ukraine No 100, dated 23
April 2018 (‘Order No 100’), was
subject to the most negotiation.

SCN B.2.2-12:2018 regulates the
planning and development of
territories, transport infrastructure
and industrial zones, including the
introduction of new altitude
restriction lines, the development
of green areas, development
restrictions for safe evacuation,
limitation of the construction
density and number of storeys and
the like.

Despite the positive nature of the
updates to SCN B.2.2-12:2018, some
developers sought to prevent these
changes from taking effect by filing
court claims seeking a declaration
that these changes were unlawful
and seeking cancellation of Order
No 100. These claims have created a
situation of uncertainty in the
construction industry. On the one
hand, when designing construction
projects the updated SCN B.2.2-
12:2018 should apply. On the other,
there is a risk that this SCN will be
cancelled. Order No 100 has been
suspended and then cancelled by
court decision. As of the date of this
article, no final judgment has been
issued. However, on 1 October 2019
a new SCN B.2.2-12:2019 was
approved cancelling B.2.2-12:2018.

Harmonisation of Ukrainian
legislation with EU legislation

In 2018, legal acts and regulations
were adopted that aimed to
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harmonise the legislation of Ukraine

with the legislation of the EU. The

main changes include:

¢ Pursuant to the Law of Ukraine on
the Energy Efficiency of Buildings,
with effect from 23 July 2018,
construction projects (in the
medium (CC2) and high (CC3)
consequences categories),' aswell
as certain existing buildings, are
subject to mandatory certification
of energy efficiency. Certification
of energy efficiency is issued only
by a certified energy auditor
upon the owner’s request and at
the owner’s expense. An energy
certificate is valid for ten years.

¢ The Law of Ukraine on the Strategic
Environmental Assessment
became effective on 12 October
2018. The goal of the strategic
environmental assessment is to
promote sustainable development
by ensuring environmental
protection and the health and safety
of the population, and integrating
environmental requirements into
the development and approval
of state planning documents,
including urban planning
documentation.

e The Decree of the Cabinet of
Ministers of Ukraine No 229
dated 28 March 2018 amended
paragraph 3 of the ‘Procedure for
the application of construction
norms developed on the basis of
national technological traditions
and construction standards
harmonised with the regulations
of the European Union’.? The
amendmentsetoutin the Decree
removes design restrictions
for CC3 construction projects
prohibiting the use of modern
Eurocodes during the design of
these projects. The restriction
was established under the original
Procedure because not all
relevant Eurocodes had become
effective in Ukraine. At present,
all Eurocodes have entered into
force in Ukraine. Therefore, the
implementation of the regulation
will allow for the expansion of
the scope of SCN developed on
the basis of the harmonisation
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of national technological
traditions with EU regulations for
construction projects, regardless
of classification.

Other changes in the
construction industry

On 9 November 2018, criteria were
approved for assessing the degree of
risk to a business in the field of town
planning and for determining how
often a construction project would
be subject to state supervision by
the authorised architectural and
construction control bodies.?

The degree of risk to a business
in the field of town planning is
assessed using a point system.
Depending on the points assigned,
a business belongs to one of three
categories of risk (low, medium or
high), which in turn determines
how often it will be subject to
scheduled controls:

e for high-risk businesses, controls
are scheduled once every two years;
e for medium-risk businesses,
controls are scheduled once every
three years; and
¢ for low-risk businesses, controls are
scheduled once every five years.
In addition, certain statutory
provisions have been improved
to stimulate the development
of renewable energy sources, in
particular wind power generation.
These changes provide for the
classification of the construction
of wind power plants as projects
with low consequences (CCI),
subject to the positive opinion
of the authorised body assessing
environmental impact.*

If a wind power plant is classified as
CC1, construction works can be
performed on the basis of a notice of
commencement of  construction
works provided by the customer to

the relevant state architectural and
construction control body. For a wind
power plant to be accepted for
operation, the owner must file a
declaration of readiness for operation.

On 31 August 2018, a mechanism
of construction amnesty was
launched for certain structures
built  without the necessary
authorisation documents.’

Construction amnesty applies to
CClI structures including individual
dwellings, gardens and suburban
cottages with a total area up to 300
square metres. These structures
can now be legalised out of court.
The main condition is that they
must correspond to the designated
purpose of the land plot, meet
applicable SCN and undergo a
technical inspection.

Amnesty is granted after a fairly
simple procedure, according to
which aresolution on acceptance
of the structure into service must
be adopted by the authorised
architectural and construction
control  bodies within ten
business days from the date of
submission of the mnecessary
documents by the owner. If
amnesty is granted, no penalties
for unauthorised construction or
operation are imposed.

In conclusion, the Ukrainian
regulatory framework is
developing, in particular in the
construction industry. Steps are
being taken to  harmonise
legislation with the rules and
standards of the EU. How these
steps will be implemented in
practice and whether the new
requirements and standards will
actually be enforced remain to be
seen. Legislative changes require
support from law enforcement
practice and judicial practices. This
is a subject for further discussion.

Notes

1 Under Ukrainian law, real estate projects are
divided into those with low consequences
(CCl1), medium consequences (CC2) and
high consequences (CC3), depending on
the level of possible danger to human health
and life, material losses and social costs.

2 Decree No 547 of the Cabinet of Ministers
of Ukraine ‘On approval the Procedure
for the application of construction
norms developed on the basis of
national technological traditions and
construction standards harmonised with
the regulations of the European Union’
dated 23 May 2011.

3 Decree No 899 of the Cabinet of Ministers
of Ukraine ‘On approval the criteria
for assessing the degree of risk of the
business in the field of town planning and
determined the frequency of scheduled
measures of the state supervision (control)
at a construction project by the bodies of
the state architectural and construction
control’ dated 31 October 2018.

4 2517VIII Law of Ukraine ‘On Amending
Certain Laws of Ukraine Regarding
Investment Attractiveness of Construction of
Renewable Energy Facilities” (4 September
2018).

5 Order No 158 of the Ministry of Regional
Development, Construction and Housing
and Communal Services of Ukraine
‘On Approval of the Procedure of
Technical Inspection and Acceptance
into Service of Individual (Allotment)
Dwelling Houses, Garden, Suburban
Cottages, Household (Small) Buildings
and Structures, buildings and structures
for agricultural purposes, by the class
of consequences (responsibility) are
classified as projects with low consequences
(CC1) built on a land plot with the
relevant designated purpose without an
authorization document for performance
of construction works’ (3 July 2018).

Anastasiya Bidakh is a senior associate at
Sayenko Kharenko, where she specialises

in real estate and construction. She can be
contacted at abidakh@sk.ua.
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Doing business in a
‘sunburnt’ country —
international contractors on
Australian projects

Positive change is being enacted to facilitate international participation

in Australian infrastructure projects. This paper highlights various factors
that are prominent in, and sometimes unique to, Australian projects that
international contractors entering the Australian market should pay close
consideration to, including: the intersection between statutory limitation
periods and projects with long concession periods; opportunities from, and

risks of, partnering with local companies in joint venture arrangements;
delivery phase procurement (labour and materials) policies, statutory
liability for international supply chains and regulated payment processes;
and regulatory complexity derived from differing policies across state and
territory borders and the federal jurisdiction.

Introduction

With a steady pipeline of large projects,
particularly in the resources and transport
industries, Australia has seen overseas
companies with expertise in those fields
venture into the construction market. The
presence of international participants is
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considered to be positive by governments
stocking the pipeline. In June 2019 the
Premier of the state of Victoria, Daniel
Andrews, said: ‘It doesn’t matter what part of
the world they’re from, whether they are from
Europe or from China, we need more and
more construction capacity to go along with
the investments that we’re making.”!
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This paper discusses a number of key issues
that international contractors should be aware
of across all phases of the project lifecycle from
tender phase to delivery phase, as well as
powerful remedies available in certain types of
projectrelated disputes. Common themes
emerge in the paper. Most prominent is the
impact of Australia’s nine jurisdictions, each
with wide-spanning and subtly different
regulatory regimes, the complexity of which is
demonstrated in the below graphic:

Figure 1: Sample of regulatory regimes across Australia’s nine jurisdictions

This makes partnering with a local firm an
attractive enterprise structure for overseas
participants: local knowledge and experience
can be priceless. However, partnering with
local firms is not a panacea.

Tender phase: bid cost reimbursement
and risk allocation during
concession periods

Tenders create a competitive tension that is
viewed by many as an essential precondition
to achieving the best price that the market can
offer. The sophistication of tenders can result
in significant sunk costs for losing tenderers.

However, there is the prospect of recouping
some tender costs. Bid cost reimbursement
regimes are increasingly prevalent in Australia.
These regimes increase the range of companies
willing to bid for complex infrastructure projects,
which in turn drives better solutions and
competitive pricing for the project as a whole.

Competitive pricing will also take into
account the effects of the local statutory
environments. For example:

¢ contractual defects liability periods (DLPs)
intersecting with statutory limitation
periods; and
¢ extended statutory limitation periods
unique to the construction industry.
Standard contractual DLPs often run for
12 or 24 months from the contractual date
of services completion. However, state and
territory legislation create longer periods
during which claims for breach of contract,
breach of deed or in tort may be pursued by
the claimant.

International delivery partners should also
be aware of specific limitation periods that
apply to ‘building actions’ that can extend or
cap statutory limitation periods on
infrastructure projects. For example, section
134 of the Building Act 1993 (Vic) states that:

‘despite anything to the contrary in the

Limitation of Actions Act 1958 or any other

Act or Law, a building action cannot be

brought more than 10 years after the date

of the occupancy permit in respect of the
building work... or [the date of issue] of the
certificate of final inspection’.
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This provision sets the limitation period for a
‘building action’ at ten years, meaning that in
Victoria, a six-year limitation period for breach
of contract may be extended, while the 15-year
limitation period for breach of deed may be
limited. It also means that a claim in tort for
late manifesting damage, delaying when the
cause of action accrued, may also be capped.?

Similar building-specific limitation periods
apply in jurisdictions across Australia; however,
the effects vary. For example, the Australian
Capital Territory legislature has expressly
enacted a building industry-specific limitation
period in section 142(3) of the Building Act
2004 (ACT) with wording designed to preserve
other shorter statutory limitation periods.

Related risk allocation devices involve
repeating contractual warranties. Statutory
limitation periods commence running from
the date that the relevant cause of action

accrued. Many infrastructure  project
agreements incorporate ‘repeating
representations and warranties’ clauses,

which can have the effect of creating a new
breach, and therefore a new accrued cause
of action, throughout the term of the project.

For an international participant, the most crucial
decision for structuring thewr role... is whether or not
to partner with a local construction company

Commonly used drafting is as follows:
‘Unless otherwise expressly stated in
this agreement, each representation and
warranty given by the delivery partner under
this agreement:

(a) ismade on the date of this agreement; and

(b) is repeated each day during the period
from the date of this agreement to the
expiry date.’

Such clauses may be necessary where
commercial imperatives require that the
delivery contractor ‘stand behind’ the build
quality and design life of the works during a
long-term concession period, following which
the asset is ‘returned’ to the relevant state
or territory. This is frequently necessary for
public—private partnership or private finance
initiative projects, which usually grant a private-
sector operator the right to operate the asset
during a concession period that exceeds the
standard limitation periods. A first-principles
analysis is required on a case-by-case basis to
determine whether such clauses contract out
of the statutory limitation period(s) that may
apply to the project.
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Enterprise structures: joint ventures

For an international participant, the most
crucial decision for structuring their role
in the delivery of an Australian project
is whether or not to partner with a local
construction company.

Joint ventures are appropriate where
multiple forms of expertise or input are
required, including technical expertise,
networks and funding.

On one hand, the scope of success can be
very wide, allowing the international
participant to rely on the local company’s
experience and knowledge. However, the
scope of loss from a failed joint venture is
also potentially very wide: joint and several
liability may bite where a local participant
becomes insolvent and the relationship may
sour where fiduciary duties contest with each
party’s commercial goals.

The key advantage of entering a joint
venture agreement with a local organisation
is relying on the local organisation’s
experience and knowledge of the jurisdiction
and applicable regulations. Approvals and
licences required to be obtained or held by a
company intending to perform construction
work in most Australian jurisdictions include:
¢ planning and building permits;
¢ building licences;
¢ ‘Principal Contractor’ responsibilities under

workplace health and safety legislation; and

® goods and services tax registration.
In addition, where projectagreementsrequire
contractors to demonstrate utilisation of
locallabourand/orsupplies,’ local participants
are likely to be better placed to navigate
these requirements.

Regulating the relationship: dealing
with fiduciary duties

There is usually some overlap between
the duties of a fiduciary and the mutual
obligations of joint venture parties. This is
because the central aspects of a commercial
joint venture often include that the parties
work together, and each party exercises
discretion for mutual gain. Indeed, fiduciary
duties have been found to exist within a
joint venture relationship,* even though a
joint venture does not automatically create
a fiduciary relationship in Australia.®
Fiduciary duties involve the imposition of
additional obligations on parties, which can
hamper a party’s ability to pursue
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commercial gains. Whether or not a joint
venture relationship is fiduciary in nature
will often depend on the terms of the
agreement, including whether such terms
put one party in a position to exercise
discretion for the benefit, or at the expense,
of the other. It is also possible for a fiduciary
relationship to arise before a final joint
venture agreement is executed by the
parties,® based upon the particular factual
circumstances of the relationship and the
joint venture project.

Although the precise content of fiduciary
duties will vary based on the nature of the
relevant relationship, in a joint venture such
duties generally involve the fiduciary:
® acting in the best interests of the other party

or jointly for all parties and the joint venture

as a whole;

® notseparately profiting from the relationship
(other than fees as agreed and/or
indemnification for losses) and accounting
for profits;

¢ avoiding conflicts of interest;

® avoiding obtaining an advantage at the
expense of, or causing disadvantage to,
another joint venturer in relation to the
joint venture project; and

® accounting for an improper advantage
if obtained, irrespective of whether the
improper advantage was actively hidden
from the other joint venturer or could have
been discovered by it.

Joint ventures are not standalone legal

concepts in Australian law and, because

of the lack of general propositions that

apply to joint venture arrangements,’ the

legal and equitable obligations arising

from an arrangement that binds joint

ventures can be difficult to predict.® This

unpredictability can be reduced if the joint

venturers are willing to address their mutual

responsibilities in a carefully prepared joint

venture agreement.

Parties to a joint venture may wish to
exclude the role of fiduciary duties from
their joint venture relationship. Where
commercial certainty is a paramount
consideration, it is usually advisable that
the parties codify their respective rights
and responsibilities in a comprehensive
joint venture agreement. There are
generally two options for codifying all of
the joint venture rights and responsibilities
in a joint venture agreement:

e expressly excluding fiduciary relationships
and duties; and

® creating contractual obligations that
are inconsistent with the imposition of
fiduciary duties.
Retaining for joint venturers the freedom to act
to their own advantage in their own discretion
may preclude the existence of supplementary
fiduciary duties.” However, where this freedom
of discretion can be isolated to specific
activities, fiduciary duties may continue to exist
in respect of other activities contemplated by a
joint venture agreement.'’

Project delivery

Having successfully tendered for a major
infrastructure project and implemented a
suitable enterprise structure, an international
contractor will encounter a number of issues
unique to Australian projects during the
delivery phase.

In a vacuum, there are no limits to the ways
in which a project can be resourced. Any
approach to resourcing is likely to encounter
challenges. Despite national employment
legislation, workplace health and safety laws
vary by jurisdiction, with some jurisdictions
requiring head contractors to perform
Principal Contractor roles as that term is
defined in the legislation."

Finding a balance between utilising an international
participant’s knowledge and utilising the local
workforce can be advantageous to overseas participants

In the state of New South Wales (NSW),
Principal ~ Contractors  bear  certain
responsibilities in relation to managing work
sites and construction work, including the
creation and maintenance of various work
site. management plans. This generates a
significant  administrative ~ burden  for
organisations not frequently performing the
Principal Contractor role in the relevant
jurisdiction and places the organisation at
risk in relation to breach of the Principal
Contractor responsibilities (the penalties for
which are significant, including fines and, in
certain instances, imprisonment).

Finding a balance between utilising an
international participant’s knowledge and
utilising the local workforce can be
advantageous to overseas participants.
Although varying by jurisdiction, government
policies encourage (and can incentivise)
utilisation of the local workforce. For example:
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e In Victoria, the Social Procurement
Framework!? and the Local Jobs First
Policy, including the Major Project Skills
Guarantee (MPSG),"” require certain
government agencies and bodies to have
in place social procurement plans and
strategies applicable to tendering and
project delivery. The MPSG is a workforce
development policy designed to ensure
job opportunities for apprentices, trainees
and cadets on infrastructure projects.

¢ Inthefederaljurisdiction, the Commonwealth
Indigenous Procurement Policy'* aims to
stimulate indigenous entrepreneurship
and business development by requiring
certain commonwealth entities in respect
of certain building contracts to meet
mandatory indigenous employment
(workforce) and supplier use (supply chain)
minimum requirements.

Many large Australian infrastructure projects

include ‘local content’ obligations requiring

the use of certain proportions of materials and
resources sourced from the local jurisdiction.

In Victoria, the Victorian Industry Participation

Policy (VIPP)' is applied when assessing

tenders for infrastructure projects. Australia

and New Zealand are considered to be a single

‘local content’ market for this purpose.'®
The process for applying the Local Jobs First

Policy in Victoria, including both the MPSG

and VIPP, is set out in section 3.2 of the Local

Jobs First Agency Guidelines. Step 3 requires

the relevant agency to specify the requirements

in tender documents. Step 4 requires tenderers
to obtain an acknowledgement letter from an
independent body, the Industry Capability

Network — Victoria (ICN), indicating

compliance with local content requirements. A

failure to obtain a letter from the ICN means

that the tender is not complete, and ‘this would
mean the end of the procurement process for
the bidder’."”

This approach to promoting local industry
is not uniform. For example, the NSW
Procurement Board has recently issued the
Procurement (Enforceable Procurement
Provisions) Direction 2019. Effective from 29
November 2019, the Direction, among other
things, precludes a NSW agency from
imposing conditions to use domestic content
or suppliers, or similar conditions to
encourage local development in Australia.

The Murray Report recently recommended making
secunity of payment laws nationally consistent
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Irrespective of which state or territory
policies apply, international contractors can
still rely upon international supply chains, but
they should be aware of state and territory
legislation that can have the effect of imposing
manufacturer’s warranties on the importer of
goods. Under the Goods Act 1958 (Vic), a
supplier of goods owes implied duties regarding
fitness for purpose and merchantable quality
of the goods ‘whether he be the manufacturer
or not’. This can be beneficial to upstream
parties and detrimental to the importer, who
may have no control over manufacturing
standards in the source jurisdiction.

Finally, progress payment statutory
regulation is now relatively common across
the world, especially in commonwealth
jurisdictions. However, certain aspects of the
security of payment legislation across the
Australian jurisdictions can trip up savvy
international contractors. Key issues include:
¢ the wide application of security of payment

legislation (in respect of both project and

claim size);
¢ rigid and complex regimes (such as the

Victorian legislation’s approach to payment

claims concerning ‘claimable variations’

and ‘excluded amounts’); and
¢ the multitude of procedural differences

between each jurisdiction’s legislation.
These critiques might be shared equally by
Australian participants. Indeed, the Murray
Report'® recently recommended making
security of payment laws nationally consistent.
At present, little movement has been made
towards this goal.

In a similar vein, the requirement for
project bank accounts or statutory trusts in
some (but not all) Australian jurisdictions is
an example of further regulation of the
payment process. In the state of Queensland,
three bank accounts are required: a general
trust account, a retention trust account and a
disputed funds trust account.’ This can
create an additional administrative burden
for international participants.

Close-out and recovering losses

This paper will not canvass the various causes
of action and associated remedies that may be
available on Australian infrastructure projects.
However, international participants should be
aware of particular remedies that may not be
common in their home jurisdiction, but which
can be particularly powerful in Australia.
The Consumer Law imposes statutory
standards that provide civil entitlements to
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recover losses caused by conduct that is
misleading or deceptive, or which may mislead
or deceive, or by unconscionable conduct.

These statutory rights apply alongside
contractual rights. While it may remain
possible to impose monetary limits on
liability via contractual provisions,® it is
not possible to exclude altogether the
operation of the standards, which have
been recognised as serving public policy.
Accordingly,  contractual  time  bar
provisions may be effective to prevent a
party from bringing late claims under a
contract; however, that party may still be
able to bring claims under the Consumer
Law irrespective of failure to comply with
contractual notice provisions.?!

Some overseas jurisdictions have been
more willing than Australia to imply
obligations of good faith into all commercial
contracts as a matter of law; however, that is
not the law of Australia.?? This is partly offset
by the relatively broad statutory obligations
to avoid misleading or deceptive conduct.
Subjective intent to mislead or deceive is not
required to be in breach of these statutory
standards. This can come as a surprise to
some overseas participants and it can provide
remedies that they might not have thought
they had access to.

Conclusion: recurring themes

To take full advantage of the recent boom
in infrastructure projects across Australia,
international contractors must be aware of and
fully understand the large number of policies
and regulations that apply to Australian
projects, which often differ across the various
state, territory and federal jurisdictions.
Notwithstanding the regulatory maze,
there remains great opportunity for
international contractors. The need to
diversify expertise on Australian construction
projects has been recognised and policies are
being implemented to achieve this outcome.
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— the case for two-sided certainty

hen Paul pointed out in his first

letter to the Corinthians that ‘we now
are and have everything only provisionally,
with reservations’,! he was presaging the
development in the 15th Century of the
principle of clausula rebus sic stantibus. With
few exceptions, this principle is unwelcome
in the context of commercial dealings
and jurisdictions worldwide have steered
away from the clause. The binding force of
contracts is a key assumption, as contracts
ideally require a high degree of certainty.

In extremis, this results in contracting parties
being bound to comply with their obligations
no matter how burdensome they may become
within the contractual framework, even in the
context of agreements where uncertainty is
high from the outset. Common law courts are
not likely to rectify a bad bargain as in Bottoms v
York Corporation,? and, as described later in this
paper, there could be unpleasant surprises in
store for those who expect civil law courts to
decide otherwise.

The FIDIC notes to the 2017 editions of the
Red and Yellow Books indicate that the
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respective conditions of contract continue
‘FIDIC’s fundamental principles of balanced
risk sharing’. But the quest for standard
conditions of contract with balanced risk
allocation is ineffective, for one individual’s
view of balance is unlikely to match another’s.
In reality, standard conditions have limited
influence on the risk allocation of construction
contracts as such allocation 1is often
determined by ad hoc contractual documents,
including the particular conditions, the scope
annex or the technical specifications.
Furthermore, the uniqueness of each
construction project, combined with distinct
idiosyncratic aspects of multiple stakeholders
and specific external environments, result in
different perceptions of risk that will inevitably
have an influence on how balance is viewed.

This article draws a line between the
concepts of balanced risk allocation in
contracts and balanced standard conditions
of contract in the context of the construction
industry and proposes a mechanism to
enhance the latter, focusing on the principle
of certainty.
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In pacta sunt servanda we trust

The binding force of contracts is a central
principle both in the common law context
and in civil law jurisdictions, albeit arguably
less strictly in the latter. It is for the parties
to agree on provisions that may limit their
respective risks and responsibilities — and
limitation-of-liability clauses are arguably the
most prominent example of such provisions.

These clauses may have a considerable effect
in reducing contractors’ overall risk in design-
and-build agreements. However, the effect is
only partial. Typically, contractors are expected
to meet their contractual obligations even in
cases where the associated cost becomes
unreasonably high, with the result that
contractors are exposed to unlimited cost
overruns. In cases where uncertainty is high it
is not commercially rational for contractors to
enter into agreements that lack contractual
protection for disproportionate cost overruns,
in contrast to alliance contracts popular in
many common law jurisdictions. But rationality
fades when contractors need to secure jobs.

The standard conditions that design-and-
build contractors typically take on imply that
they are to deliver their end of the bargain,
apart from limited exceptions, at a given
price, no matter what the cost is.

Contractors may overestimate the extent of
protection afforded by limitation of liability
provisions. Given the prominence of these
clauses, and their convenience by seemingly
simplifying a complex subject by means of
establishing caps and sub-caps, contractors
can be drawn to confuse the concepts of
limiting liability and limiting risk. However,
the latter is a much wider concept.

Pacta sunt servanda and civil law

The prominence of the 13th-century concept
of pacta sunt servanda in the common law
context is unquestionable, but similar
significance exists in civil law countries.

In Spain, ‘the debtor, despite the fact that it
cannot and shall not deliver on an impossible
obligation, will nevertheless be liable to the
creditor for the effect of not satisfying his part of
the bargain’.? In Portugal, the public contract
law imposes a contractual obligation on public
entities to restore the economic equilibrium of
contractorsin certain exceptional circumstances.
However, in addition to the exceptional

character of the circumstances covered,
contractors’ entitlements are limited to
20

situations where ‘the causing factor leading
to the unbalance is not included in the
normal business risk which the contractor
should assume’.*

This topic is explored in a paper on the
subject of the 2002 Brazilian Civil Code, in
which the author reflects on how the
principles of pacta sunt servanda and rebus sic
stantibus coexist. Emphasis is given to the
highly relevant role of risk allocation in
contracts, indicating that

‘we are to associate this subject matter with

that of risk. Being in the presence of the

contract’s own risks shall not justify the
contract’s termination or revision due to
excessive onerosity’.’

Risk: a concept wider than liability

Having liability limited under contracts only
partially deals with contractors’ overall risk
in respect of contractual obligations and
assumed responsibility. This is evident in
design-and-build lump-sum contracts, where
contractors assume the risk of completing
work for a given price, regardless of the
actual quantities needed. In the case of a
significant increase in quantities for reasons
not attributable to the employer, which
result in the actual cost of the project to the
contractor being 50 per cent more than the

The binding force of contracts is a central
principle both in the common law context and in

cvil law jurisdictions

agreed price, the contractor would not be able
to rely on a 25 per cent contractual liability
cap, as such provision would not be relevant
for cost overruns. The (ir)relevance of such
a cap would come into play in a hypothetical
case in which a contractor would take the
decision to discontinue carrying out the work,
in essence taking the commercial choice of
not complying with its contractual obligations
due to a disproportionate economic burden.

If such a breach of contract took place,
and as a result the employer terminated the
contractand found an alternative contractor
to perform the work, naive contractors
could argue that their liability would be
limited to 25 per cent of the contract price.
Under this argument, the risk of quantities
would be covered by the liability cap.
However, limitation-of-liability clauses often
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have exclusions. One such exclusion may be
—as in the case of the FIDIC rainbow suite —
deliberate default. Not proceeding with the
works in this scenario would be construed as
the contractor’s deliberate default and there
would be no contractual cap to liability.
Arguably the contractor would be better off
had it chosen to complete the work itself,
incurring losses that would be, nevertheless,
under its management.

Abraham Lincoln wrote in a letter: ‘My old
father used to have a saying, that, “If you
make a bad bargain, hug it all the tighter.”°
This may be a good piece of advice.

Insurance, limitation of liability and
then, no bounds

For contractors, the most critical exposure
from such risks would be: liability to third
parties, liability to the employer and, in a
broad sense, cost overruns to be borne by
the contractor.

Third-party liability is typically covered
by insurance. Contractors’ liability to the
employer may be capped, subject to certain
exceptions, by limitation-of-liability
clauses. Yet, a contractor’s risk for cost
overruns is normally unlimited under
typical contractual frameworks. Typically,
cost and buildability risks rest with the
contractor, especially in the common law
context, as the approach in Thorn v Mayor
and Commonalty of London” demonstrates.

A contractor’s risk for cost overruns is normally
unlimited under typical contractual frameworks

In addition to insurance and limitation-of-
liability clauses, there are other common
mechanisms that limit contractors’ risks,
such as exclusion of indirect and
consequential losses, liquidated damages
(ascertained losses for delay and other
events), defects liability periods (limiting the
contractor’s mobilisation onsite) or force
majeure provisions (a shared risk), to name a
few. Nevertheless, while providing some
protection, these do not change the fact that
contractors typically face the risk of unlimited
cost overruns. This is central to the concept
of pacta sunt servanda as adopted in most
standard forms.
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Where balance is determined and
risk is allocated

Standard conditions of contract will inevitably
have an influence on risk allocation, but
such influence may be neutralised by other
contractual documents.

This article will not go into the debate of
where risk should lie and who is the party
best suited to deal with certain risks. This
article is concerned with balance. So how is
balance determined? There are two evident
sources of balance. On the one hand, there is
the job to be delivered by one party, added by
the risk it assumes, versus the price to be paid
by the other party. The greater the job and its
risk profile, the greater the price should be.
The right price affords balance. On the other
hand, balance is determined by the nature of
the clauses that apply to each party. For
instance, where strict notification periods
apply to one party but not the other, balance
is absent. Also, when strict termination
provisions apply to one party but not the
other, balance is missing. The latter topic will
be further explored later.

For standard conditions of contract, the
discussion of which party is best suited to
deal with a certain risk is less relevant as
standards are designed for use in multiple
contexts with significantly different parties
involved depending on the project. One
party may be better suited to deal with a
certain risk than another. Conversely, one
cannot expect to find the standard formula
for balanced risk sharing — specific parties
may find balance by negotiating the right
price in each contract.

Balanced standard conditions should be
about balanced provisions, not an exercise
of imagining what the right formula for
balanced risk sharing should be for
unknown parties and circumstances. In
some cases provisions should be mirrored
rather than one-sided; for example, a time
bar provision that results in a waiver of
rights to one party should be matched by a
symmetrical provision the other way
around. Balance in other cases can only be

achieved by recognising the lack of
symmetry between the parties, as
fundamentally the contractor brings

buildability and supply-chain management
to the table, where typically the employer
has obligations for payment, provision of
the site and a design brief. The balance will
change on a project-by-project basis.

21
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A two-sided termination provision

Employers in construction contracts typically
have the ability to terminate contracts for
convenience, such possibility normally
being tied with the obligation, inter alia, to
compensate contractors for costs already
incurred or committed. Standard contracts
with such a provision will arguably fail the
balance test in case a similar right does not
apply to contractors.

It would be naive to expect balance in the
termination provision to be viewed
favourably by employers. It is probable that
their major concern would be that
contractors could feel encouraged to walk
away in cases where interim results fail to
meet expectations. This is a fair concern at
first sight, but does it pass the reasonableness
test? In other words, is it reasonable that
one party may terminate for convenience,
while the other is barred from it?

Objectively, this results in an unbalanced
relationship, so the question here really is
whether an unbalanced contractual provision
is reasonable and the answer is not clear cut.
To assess the reasonableness of such a
contractual provision, one must not only look
at the provision itself, but also at the effect
that such provision may have on the affected
party. While the effect to contractors of a
termination for convenience by employers
may typically be assessed within the framework
of the contract, the effect of contractors
walking away is much more difficult to assess,
as the effects suffered by employers will likely
be exterior to the contract.

For an employer, the decision of whether
or not to proceed with a project will be driven
by matters external to the contract—a change
in market forces or the commercial driver for
the project. In that case, the accepted
position is that the contractor is compensated
for committed cost but not lost profit on the
uncompleted balance of the project. For its
part, the employer typically is constrained
from engaging another contractor to
complete the work.

This being the case, balanced contractual
provisions would not necessarily result in a
balanced contract.

Or would they?

Enter the principle of certainty. For any
sensible allocation of risk, the reduction of
uncertainty before finalising contractual
responsibilities is critical. Some risks, however,
can only be pushed off to be dealt with in the
contract framework — force majeure, or for

22

the purposes of this paper, termination either
by agreement or at the will of either party.

Employers require the option to terminate
where the job contracted ceases to make
sense from its perspective, say because the
price to build has become too high, because
the final product is no longer needed or it
has a better use for its resources. Further,
contracts usually narrowly prescribe the
effects of such termination for convenience
of employers. This provides certainty to
employers. To find balance, such certainty
should be two-sided — that is, contractors
should have a comparable right. In fact, a
scenario where a contractor expected five
per cent profit in a project and was faced
with a five per cent loss is not shocking. But if
the loss to be incurred was, say, 50 per cent of
the contract price, corresponding to ten
times the budgeted profit, the rationality of
the bargain may start to fade.

Is 1t reasonable that one party may terminate for
convenience, while the other is barred from 1t?

What about the effects of such right? In
provisions of termination for convenience by
employers, certainty is typically provided to
contractors. Certainty shall also be afforded
to employers in case a provision for
termination for convenience of contractors
is established.

However, balance here should not be
measured alone by comparing the effects to
each party. The risk-reward equation
applicable to each individual party must
also be considered and while contractors
should notbe released from their obligations
lightly, balanced limits should be established.
There are existing mechanisms that may be
used for this purpose, which provide
certainty to both parties. These include
contractually capped delay liquidated
damages that may apply to accrued
deviations to the work programme for which
the contractor is responsible, as well as
liability for defects and third-party liabilities,
which would not be waived in a termination
for convenience scenario.

Contractors’ entitlement to be released
from the obligation to proceed should not
be abrupt. Employers should have the option
of entering a negotiation process with the
objective of finding alternatives to proceed
with the work, possibly in the form of
mediation, and there should be step-in
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clauses for key subcontracts. Any such clause
should have a balanced nature — it would be
no good to create a mechanism that would
fail to reasonably provide employers with a
safety net. Pragmatically, there is a mutual
interest in engaging in such negotiation if a
project is going off the rails for either party,
whether the employer’s commercial drivers
or ability to fund the work have changed, or
the contractor has encountered a rampant
cost overrun. Neither party has a long-term
interest in holding the other’s feet to the fire.

As previously noted, in order for certainty
to be two-sided, following termination for
convenience by contractors, liquidated
damages and liability responsibilities should
kick in where applicable. In addition, a
release fee may be appropriate, say, five per
cent of the contract price. In the case of a
contract with limitation of liability of 30 per
cent of the contract price and a liquidated
damages cap of 15 per cent, the contractor
could find themselves having to disburse 50
per cent of the contract price in order to be
released of its obligations (adding the five
per cent release fee to the two caps).

A piece of two-sided rebus sic stantibus

Termination-for-convenience clauses provide
certainty to the parties in the spirit of rebus
sic stantibus. Such provisions mean that
parties may be released of their contractual
obligations in cases where the bargain ceases
to make sense to either of them. This right

¥
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will not prejudice the certainty of the other
party in case the effects of the termination are
appropriately set.

The advice by Lincoln’s father applies to
construction contracts: Contractors should
hug bad bargains all the tighter. But before
getting into contracts, it should make sure it
has a way out in case the contract becomes
unreasonably burdensome. Certainty via
rebus sic stantibus.
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Builder beware?

Skyline view at Mt. Eden in Auckland, New Zealand. Credit: ti1993/Shutterstock

Do international concerns with the rule against implied warranties of

buildability warrant a change in approach for New Zealand?

Introduction

Freedom of contract means parties are free to
undertake the impossible. So where a contractor
agrees to complete a project, they bear the risk
of that task proving impossible. Generally, a
principal will have no reason or inclination to
assume thatrisk and only an express contractual
provision will persuade a court they have done
so. In short, principals do not implicitly warrant
the buildability of projects.

However, a number of authorities from
throughout the Commonwealth (and the

24

governing authority in the United States)
challenge the utility of the orthodox approach
on the basis that it places an unworkable
burden on prospective contractors and fails to
effectively pair risk with control.

It is clear, both from practical experience and
from the collapse of several large players in the
industry over recent years, that risk (including
buildability risk) is not always well managed by
the New Zealand construction industry.

Nevertheless, this article contends that
international challenges to the orthodoxy do
notjustify a change of approach in New Zealand.

Thomas
Richards

Chapman Tripp,
Auckland

thomas.richards@
chapmantripp.com
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The currentapproach does pair risk with control
and the burden it places on contractors (while
not light) is not unreasonable. In fact, the most
viable response to buildability risk is for
contractors to make use of existing tagging
processes and to adopt a more conservative
approach to tendering (including, when
necessary, simply walking away).

In common law, the same principle
allocates the risk of both buildability and
sub-surface conditions to contractors by
default. This article examines authorities
relating to both kinds of risk in discussing
that underlying principle. However, as a
practical matter, standard provisions usually
alter the default allocation of risk for sub-
surface  conditions.  Accordingly, the
observations in this article apply only to
buildability risks (such as inconsistent details
that need to be reconciled, often giving rise
to delays and additional costs) which are still
governed by the common law.

Increasingly, principals are using early contractor
input to identrfy buildability issues

Increasingly, principals are using early
contractor input (ECI) to identify buildability
issues. While this article does not discuss ECI,
contractors should note that it does not
affect the allocation of buildability risk
(which contractors always shoulder by
default); it is simply a practical attempt to
ameliorate risks that principals have an
interest in avoiding — whether or not
buildability is its risk.

Orthodox approach to buildability

The orthodox Commonwealth approach
to the impossibility of construction works
is that if a contractor warrants that it
will perform certain work, the actual
impossibility of performing it is no excuse
for non-performance.

It is the contractor’s responsibility to
carefully inspect the design before agreeing
to carry it out.! If the contractor then
warrants that it will complete the works
according to the principal’s design, the fact
that the design is not capable of construction
will not give the Contractor any right to extra
payment or time, unless the principal has
expressly warranted the design’s buildability.?

This rule has greater force where the
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design is prepared by a consultant to the
principal. The principal is not responsible
for the possibility or practicability of the
design unless the principal expressly agrees
otherwise.?
Hudson puts it this way:
‘The cardinal principle, in the absence of
an express disclaimer, is that an Employer
who uses a professional adviser does not
warrant that completion according to the
adviser’s plans or design is practicable...
In consequence, any additional work
necessary to achieve completion must
be carried out by Contractors at their
own expense if they are to discharge
their liability under the contract, and will
not qualify for additional payment as a
variation even if they had been formally
instructed to do the work in question.”

As Hudson explains, there are very good

reasons for this allocation of responsibility:®
‘The expertise of an Employer’s designer
is regarded as lying in the design of the
final permanent work in place, so as best
to meet the amenity and other needs of
their client. Those needs may involve
greater or lesser elements of durability,
quality and post-contract performance,
or of ease of maintenance and amenity,
for example. In designing to meet those
needs, the element of ease of construction
or “buildability” is of purely secondary
importance [...] On the other hand, the
expertise of the Contractor and its success
in business competition against its rivals
depends on skill in the quite different area
of “buildability”, that is, on the “how”, not
the “what”, of construction.’

Thorn v Mayor and Commonalty of London

The leading Commonwealth authority on
buildability is Thorn.® The case concerned the
replacement of Blackfriars Bridge in London.

At the time, the conventional method for
putting in pier foundations employed coffer
dams, but the specification put out for
tenders required prospective contractors to
use particular iron caissons.

It transpired that the specified iron caissons
were inadequate and buckled under
pressure. Ultimately, the foundations were
put in by working on the sound lower parts
of caissons at low tides (which took longer)
and the contractor claimed against the
principal for the additional time and labour
required by the failure of the caissons.
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Deciding in favour of the principal, the

House of Lords held that:”

¢ when a principal invites tenders for work
according to certain specifications, this does
not imply a warranty that the work can be
carried outaccording to those specifications;

¢ before submitting a tender, a tenderer
should fully inform itself of all the particulars
of the work, especially the viability of doing
the work according to the specifications.
If necessary, the tenderer should seek
advice from an expert in order to properly
understand the specifications; and

e ifatenderer relies on aspecification provided
by a principal, rather than examining it for
themselves, that is ‘blind confidence of the
most unreasonable description’.®

The House of Lords also observed, in the

following passage, that the contractor could

have protected itself from the risk of the

design not being buildable:’
‘If the [Contractor] had considered, as he was
bound to do, the terms of the specification, he
would either have abstained from tendering
for the work, or he would have asked the
[Principal] to protect him from the loss he was
likely to sustain if the [...] specification should
turn out to be an improper one.’

The specification in Thorn also included
a number of disclaimers by the principal
in relation to the information provided
to tenderers. A common misconception
is that those disclaimers played into the
decision reached by the House of Lords. For
completeness, it should be noted that the
lords only referred to those disclaimers in
the course of rejecting an argument that they
were relevant.'

Tharsis Sulphur and Copper Co v McElroy
& Sons

The following year, the House of Lords was
confronted with the issue of buildability again
in Tharsis."!

The contractor in that case undertook to
build a factory according to a specification
that called for unusually light iron girders.
During construction, the contractor found
that casting girders of the specified weight
was difficult (if not impossible). The
contractor sought permission, which the
engineer to the contract granted, to use
additional iron in casting the girders. The
use of additional iron increased the cost of
completing the works, and the contractor
claimed payment for the difference.
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The House of Lords held that the principal
was not responsible for the specification
difficulties and was not liable to pay. The
contractor was obliged to complete the work
that it had contracted to complete; if the
contractor encountered any difficulties in
doing so, that was a risk it had taken.

The early English authorities are clear: all
things being equal, the contractor’s
agreement to undertake specified works
means the contractor is responsible for
completing those works, even if the
specifications are difficult or impossible to
comply with.'?

Wilkins and Davies v Geraldine Borough

Those principles were expressly adopted
in New Zealand in Wilkins and Davies v
Geraldine Borough.'® The court in Wilkins and
Davies distinguished the earlier New Zealand
authority of Thomas v Amuri County Council,
which (with respect, wrongly) concluded that
Thorn did not allocate the risk of assumed facts
to contractors.*

The contractin Wilkins and Davies provided
for a concrete tank floor to be poured in dry
conditions and to that end the specification
provided for a 44-gallon drum to act as a
well. It transpired that neither a 44-gallon
drum, nor even a 400-gallon drum, was
sufficient to keep the area dry. The contractor
was forced to adopt a different approach.

The contractor brought claims alleging the
principal was in breach of implied warranties
as to the physical conditions on site and the
viability of the specification. The court
expressly approved of both Thornand Tharsis
in rejecting those claims, observing that:

‘Any claim that there is a warranty to be

implied that the work can be done in

the way and under the conditions in the
specification was rejected by the House of

Lords in Thorn v Mayor and Commonalty of

London (1876) 1 App Cas 120.’

International challenges to Thorn

Thornis the orthodoxy in the Commonwealth,
but the US hasrecognised implied warranties of
buildability for more than a century and there
is a growing body of Commonwealth decisions
questioning or quietly challenging Thorn.
All of those unorthodox Commonwealth
decisions post-date Wilkins and Davies and raise
the question of whether or not New Zealand
should continue to follow Thorn.
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Australia and Canada

AUSTRALIA

By and large, the Australian authorities adopt
reasoning consistent with 7Thorn.'® But a
number of decisions (even at the highest level)
challenge the idea that contractors should be
responsible for informing themselves about
a project.

In Codelfa Construction Pty Ltd v State Rail
Authority, Mason CJ expressed the view that it
was good common sense for contractors to
educate themselves about all details of a project
before tendering, but that the comment in
Thorn that contractors ought to do so,

‘cannot be elevated into an absolute rule of

law —its value and force necessarily depends

on the relationship between the parties and

the arrangements which they make’."”

Thorn is the orthodoxy in the Commonwealth,
but the US has recognised implied warranties of
bwildabulity for more than a century

More pointedly, in  Morrison-Knudsen
International v The Commonuwealth, the High
Court read down a principal’s disclaimer of
the accuracy of tendering information so that
it applied only to ‘inferences or conclusions
[...] the tenderer might’ draw from that
information. The Court reasoned that the
contractor’s limited opportunity to gather
information for itself effectively forced it to
rely on the information provided.'

CANADA

A number of Canadian authorities have
either questioned the approach in Thorn
itself' or have allowed Contractors to claim
against Principals’ engineers for negligent
misstatement.?’ In both situations, the relevant
courts reasoned thatin certain circumstances
(particularly where tendering processes
were condensed) a contractor should not be
expected to reach its own conclusions.

The Canadian courts in particular have
also taken issue with the fact that principals’
engineers (designers) do not bear the risk of
the buildability of their own designs, instead
requiring contractors to hire their own
engineers and do the work again.

THE COMMON CONCERN

The common theme underlying those
Australian and Canadian challenges is that
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Thorn fits awkwardly with the realities of

tendering in today’s construction industry, in

particular because of:

¢ the unequal opportunities given to principals
and contractors to gather information and
examine proposed designs; and

e the apparent duplication of design
responsibilities between the principal’s
engineer (the designer) and the contractor.

The US

THE SPEARIN DOCTRINE

The US has never followed Thorn. The leading
authority for the US approach to buildability
is United States v Spearin, which cleanly
summarised the position as follows:
‘if the Contractor is bound to build according
to plans and specifications prepared by the
owner, the Contractor will not be responsible
for the consequences of defects in the plans
and specifications [...] This responsibility
of the owner is not overcome by the usual
clauses requiring builders to visit the site, to
check the plans, and to inform themselves
of the requirements of the work’.?!

However, while Spearin summarised and
affirmed the US approach, the Supreme Court
did notunpack its underlying rationale. Rather,
that rationale is to be found in the earlier
authorities affirmed in Spearin, one of which
(Bentley v State) is particularly relevant as it
expressly considered and distinguished Thorn.

BENTLEY V STATE

Bentley* concerned the construction of a
new wing for the Wisconsin Capitol Building.
The project was funded by an act of the state
legislature, which passed before tenders were
sought. Predictably, even the lowest tender
exceeded the authorised budget.

The  superintendent amended  his
specification — by reducing the dimensions of
cast-iron structural members* —and asked the
lowest-priced tenderer to re-price the project
on that basis. The re-priced tender was within
budget and was accepted. All of this occurred
in the course of a single meeting.**

Ultimately, the weight of the structure
proved too much for the diminished cast-
iron members and it collapsed before
construction was complete. The contractor
brought a claim for the costs of repairing
works damaged by the collapse.

The Supreme Court of Wisconsin accepted
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that the principal had to be responsible for
the collapse of the building because it had
chosen to provide an inadequate design, in
circumstances where the contractor would
only be paid for complying with that design:
the principal forced the contractor to build
an inferior building and the principal was
therefore responsible for the consequences.®
The Court declined the state’s invitation to
follow Thorn, reasoning that the principal in
Thorn retained very little control over the part
of the works that included the defective
caissons, while the superintendent for the state
retained ‘the right to determine all questions
relating to the material and workmanship’.?

THE RATIONALE

The logic behind the Spearin doctrine,
illustrated clearly in Bentley, is that
responsibility for design goes hand-in-hand
with control over design. While the Supreme
Court in Spearin did not say so directly, that
rationale is also completely consistent with
the following passage of its reasoning:
‘the insertion of the articles prescribing
the character, dimensions and location of
the sewer imported a warranty that if the
specifications were complied with, the sewer
would be adequate. This implied warranty
is not overcome by the general clauses
requiring the Contractor to examine the
site, to check up the plans, and to assume
responsibility for the work until completion
and acceptance’.”

England

In an apparently sharp departure from Thorn,
the English Court of Appeal accepted, in Bacal
v Northampton Development Corporation,®® that
the principal in a design-and-build housing
development project impliedly warranted
that ground conditions at the site would be
consistent with borehole samples provided
to tenderers.

The principal provided prospective
tenderers with the results of borehole soil
samples, which indicated the soil at the site

comprised ‘Northamptonshire sand and
upper lias clay’.
Tenderers were required to submit

alongside their tenders substructure designs
and priced schedules of quantities for six
sample blocks, which would then be used to
prepare a schedule of quantities for the
whole project. Tenderers were also
instructed to prepare those documents on
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the assumption that the borehole soil
samples accurately reflected conditions on
site.? In fact, the site contained deposits of
a spongey material, which meant that
affected foundations had to be redesigned.

After referring to the principal’s direction
to assume the borehole samples were
accurate, the Court found that the principal
impliedly warranted that ground conditions
atsite would be consistent with those samples.
That finding ostensibly accepted the
contractor’s argument that it could not price
and plan a ‘comprehensive development’
without knowing the ground conditions at
site, but it is clear the result also hinged on
the fact that the principal instructed
tenderers to make an assumption about
conditions at site.

Contractors will often simply rely on information
provided by the principal to make the timing work

Accordingly, Bacal can be viewed as
authority for the proposition that a principal
who directs tenderers to make a particular
assumption  impliedly  warrants  that
assumption to be accurate. In turn, that
proposition reflects the concern that risk
should be paired with control, although
(unlike Spearin and Bentley) Bacal focused on
control during the tendering process.

Evaluating the concerns: is a
departure from Thorn warranted?

The upshot of the preceding discussion is that

there appear to be two substantive concerns

underlying decisions that challenge (slightly

or significantly) the default allocation of risks

to contractors under Thorn. Those concerns,

against which Thorn is evaluated in the next

section, are that:

e Thorn ignores the realities of today’s
construction industry; and

e Thorn does not ensure that risk goes with
control.

Does Thorn ignore the realities of today’s

construction industry?

Principals undeniably have a better
opportunity to collect information and
review plans. A project may well be in
development for a year or more before being
put out to tender. By contrast, tenderers will
often be given somewhere between one and
two months® to review the invitation to
tender, liaise with subcontractors, price the
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works and compile a tender. The timing is
tight and it is wunderstandable that
contractors will often simply rely on
information provided by the principal to
make the timing work.*

Similarly, principals’ engineers will
invariably have far more time to prepare a
specification than prospective tenderers will
have to prepare tenders. Principals’
engineers also have the advantage of being
engineers, whereas contractors are experts at
building to a design.

The question becomes: why shouldn’t
principals — armed with the expertise, access
to relevant information and time to prepare
an adequate specification — be responsible
for errors, inconsistencies, impossibilities
and/or omissions in the material they
provide to contractors? Or, possibly more
importantly, why should contractors be
saddled with that risk?

The simple answer is that contractors are
still better placed to manage the risk of
buildability.

Contractors are still better placed to manage
the risk of buildabulity

Time and expertise

There is a disparity between the time available
to principals (and their consultants) in
developing a specification and the time allowed
to contractors (and their subcontractors)
in preparing a tender. It is also true that
contractors cannot be expected to possess
expertise in engineering. But those disparities
will usually be of limited significance because:
¢ Contractors are not expected to develop
the specification for an entire project. They
are expected to examine a specification
that has already been prepared, to
determine whether or not to tender for
the works and to work up a price for such
a tender.

e That task is simplified by the fact that
contractors do not come to each project
fresh; they bring their experience with
them. If the proffered project entails
the same work and details as an earlier
project, the contractor will know that it
can be done and how much that work can
be expected to cost.

¢ The disparity in expertise between engineers
and contractors loses its significance where
contractors have previous experience of
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the kind of works proposed. There is no
unfairness in treating a contractor as an
expertin relation to the buildability of works
it has successfully undertaken in the past.

* Moreover, the task of reviewing and pricing
works is not left entirely to prospective
tenderers. Instead, general contractors
seek bids from subcontractors to undertake
specialised packages of works — delegating
portions of the task of pricing a project.

e Further, consultation with subcontractors
should arm contractors with specialist
insights (necessarily focused on buildability)
regarding a proposed specification. This will
often negate the need for a contractor to
engage their own engineering consultant,
while providing them with a greater
understanding of subcontracted packages
than the principal’s engineer would be able
to provide.

e Ultimately, the process of preparing a
tender should involve either a practically
experienced contractor or a specialist
subcontractor considering each aspect of
a proposed specification and:

— allocating a price to the achievable;

— tagging the unachievable; and

— identifying any unknowns (ie, risks)
to be managed by the contractor.

e And, in fact, a review of some of the
authorities canvassed here illustrates
that this tends to be true. In Thorn, the
use of caissons instead of coffer dams
was unusual — issues arose because the
contractor uncritically accepted that it
could do what had not been done before.
Similarly, in Bentley, the contractor had to
see the risk inherent in a specification that
had been amended on the fly in a post-
tender meeting. In both cases, the risk was
identifiable — it simply was not managed.

¢ In addition to the fact that contractors and
principals have relatively equal opportunities
to identify buildability issues, it needs to
be borne in mind that contractors and
principals have different objectives. As
Hudson observes, principals and their
engineering consultants care abouta design
that meets the principals’ needs (ideally as
cheaply and as quickly as possible). Only
contractors need to worry about actually
building to that design.*

The upshot is that contractors are more likely

to identify buildability and design issues. That

is because attention is selective. The brain
focuses on information relevant to the task
it is performing and filters out distractions.*
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In a famous experiment, test subjects were
asked to count the number of times a basketball
was passed between players on a single team.
While focusing on that task, a significant
majority of the subjects failed to notice a gorilla
moonwalking across the basketball court.

The fact of selective attention means that
contractors and principals (and their
respective advisers) will be looking for and
seeing different things in a proposed
specification. The fact that contractors’
attention will be directed towards buildability
also suggests that they are better placed to
manage buildability risk.

In summary, contractors will usually be
placed as well as, if not better than, any other
party to identify buildability issues in a
proposed design owing to their practical
experience in construction, access to
specialist expertise and particular focus on
what is required to complete (and must be
included in the price for) works that comply
with the proposed specification. This is true
notwithstanding time constraints and
apparent disparities in specialist expertise.

The race to the bottom

Against that background, the fundamental
point underpinning 7horn — that contractors
have options for managing risk — remains
potent. Where contractors are best placed to
identify risk and have options to manage it,
those options should be exercised. Specifically,
when a contractor is asked to tender for
a project that involves unknowns, that
contractor will have at least four choices:*
1. walk away;
2. ask for time to investigate those unknowns
before submitting a tender;
3. agree to undertake the project, warts and
all; and
4. identify those unknowns and
— increase its price to reflect the risk it is
assuming; or
— tag and negotiate the allocation of risk
for those unknowns.
In fact, the standard procurement process is
designed to allow contractors to exercise those
options through the use of tags. Tenderers
are not typically required to bid for a project
on a take-it-or-leave-it basis. Rather, they
are entitled to ‘tag’ items that they are not
willing to accept without further discussion or
amendment. Closing out tags then becomes
the objective in post-tender meetings between
principals and preferred tenderers.
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The over-use of tags is not advisable
because heavy tagging often indicates high
hidden costs or extensive conditions, both of
which tend to deter principals. But the
process should certainly be used to identify
significant risks and promote an open
discussion about risk allocation.

In particular, tenderers should be more
willing to use this process to squarely address
the allocation of risk for designs or strategies
they have not encountered before and have
no objective reasons to accept as viable.

Further, to the extent a tag cannot be closed
out satisfactorily, tenderers should be prepared
to walk away. The results of the recent Russell
McVeagh survey on the causes of construction
disputes indicate that contractors undervalue
the utility of the tagging process (particularly as
a defence against inadequate principal-
supplied information).*

None of this is to say that it will be easy to
implement the culture change proposed above.
The construction industry involves large
projects with narrow margins. In the recent
Mainzeal v Yan decision, the New Zealand High
Court accepted that in 2012 ‘it was well known
that the industry operated on very small
margins’.*” Now, as in 2012, participants in the
industry must win work to survive; cashflow is
the lifeblood of the construction industry.

The upshot is that neither walking away
from a project nor making waves by asking for
additional time will typically be an attractive
option. The drive to secure work also makes
contractors prone to the temptation to bid
low and keep tags to a minimum.

Construction is a difficult industry and the
pressure to win work is obvious, but simply
caving to that pressure and accepting it as a
fact of the industry means change will never
occur. Taking the steps set out here may well
mean losing work. Nevertheless, there needs
to be a culture change. The existing ‘race to
the bottom’ is not sustainable and has already
started claiming casualties.

Pairing risk with control

It is uncontroversial that ‘project risk should
be allocated to the party best able to manage
it’.”® Both the Spearin doctrine and Bacal
attempt to give effect to this first principle by
allowing recovery on the basis of an implied
warranty from a principal. However, each
approach takes a very different view as to what
kind of control warrants the implication of
such a warranty.
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SPEARIN — CONTROL OVER THE WORKS

The US concern, that risk should accompany
control, can be dealt with shortly. While risk
should be allocated to the party best placed
to manage it, the Spearin doctrine does not
actually achieve that. Spearin assigns the risk of
buildability to the party with control over the
works of a project, but by the time the project
has been awarded, the opportunity to manage
buildability risk has already been lost.

The party usually best placed to manage
buildability risk is the prospective tenderer.
The allocation of risk under 7horn reflects
that fact; the allocation of risk under Spearin
does not. Certainly, nothing prevented the
contractor in Bentleyfrom requiring an express
warranty that the alarmingly revised design in
that case would work — it had control at that
earlier point, but chose not to exercise it.

The party usually best placed to manage
buildabulity risk is the prospective tenderer

It follows that the US authorities (at least
to the extent they can be explored within
the limits of this article) do not provide a
justification for New Zealand to depart
from Thorn.

BACAL — CONTROL DURING TENDERING

There is amore compelling case for a departure
from Thorn where, as in Bacal, the principal
directs tenderers to make an assumption
during the tendering process. Such directives
appear to deprive tenderers of the opportunity
to consider the risk inherent in the assumption
and adjust their price against it.

But notwithstanding its real appeal, Bacal
cannot be treated as an exception to Thorn.
Among other considerations:

e as Taz points out, the Court of Appeal
omitted a number of critical steps in
its implication analysis (including an
assessment of whether the parties would
have agreed that the warranty ‘went without
saying’ at the time of contract), making
Bacal a dubious authority on its face;* and

e it is not clear the principal was actually
directing tenderers to accept that borehole
samples were accurate. The principal
had no special knowledge of ground
conditions and it is more likely they were
asking all tenders to be made on the same
bases to allow for an ‘apples-to-apples’
comparison of proposals. This underscores
the difference in priorities (and consequent
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difference in approach) between principals

and contractors during tendering.

The process of implication is only intended to
reveal an obvious, albeit unspoken, provision
as part of a contractual arrangement. But it
is difficult to think of a situation in which
a principal would ‘obviously’ warrant
buildability; they would have no incentive to
do so and any indication of a warranty may be
the result of miscommunication (as was likely
the case in Bacal).

Taking that observation together with the
fact that tenderers will usually be better
placed than principals to identify buildability
risks (and to assess how they can be reasonably
managed), it is difficult to conclude that
even a case like Bacaljustifies the implication
of a warranty from the principal.

The better approach would be for any
tenderer that believes their prospective client
is (exceptionally) offering a warranty of
buildability to ask for express confirmation.

Conclusion and practical guidance

Contractors are usually best placed to identify
buildability risks. A combination of practical
experience and access to specialist knowledge
(in the ordinary course of preparing a tender)
means that such risks will typically be identifiable
without any duplication of engineering work.
Contractors are also best placed to raise and
manage such risks by making use of the tagging
process. Ultimately, they also have the ability
to walk away if the risk profile of a project
is unjustifiable. Control of buildability risks
therefore lies with prospective tenderers.

It follows that retaining 7Thorn as a hard rule
is for the best. In place of exceptions being
allowed, contractors must be prepared to fight
their corner (even if that means occasionally
suffering the stress of going without new work).

In light of that conclusion, contractors
would do well to bear the following in mind
when tendering:
¢ with or without an ECI phase, contractors

bear the risk of buildability; but
e that risk is manageable, particularly by:

— drawing on past experience and the
advice of specialist subcontractors;

— understanding and pricing for
acceptable risks;

— tagging and negotiating the
unprecedented; and

— being prepared to walk away from
unacceptable risks.

In short: builder, beware.
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Statutory liability for defects
under Korean law

In the case of defects arising in construction
works, employers usually have several
options to remedy the defects or seek
damages. Employers can seek to have defects
remedied pursuant to defects liability
provisions in their construction contracts or
they can seek damages for non-conformance
under the applicable contract law. Each
method has its pros and cons.

CONSTRUCTION LAW INTERNATIONAL Volume 15 Issue 2 June 2020

Some laws will also provide for other
avenues to seek compensation or remedy
for defects. For example, many
jurisdictions recognise the concept of
decennial liability, which imposes a
mandatory liability on contractors or
architects (or both) for latent defects in
constructed works. For instance, under
the laws of Qatar, a contractor is liable to
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remedy any latent structural defects for
ten years after the completion and
handover of a building. This obligation is
mandatory in nature, such that it cannot
be ousted or overridden by contractual
terms to the contrary or by choosing a
governing law other than Qatar.
The Korean Civil Act has 11 clauses for
‘contracts for work’ (comparable to the
Werkvertrag under German law), six of
which concern the contractor’s liability for
defects (Articles 667-672 of the Civil Act).
Unlike decennial liability, these provisions
are not mandatory.
According to these provisions, in principle,
the employer is entitled to demand repair of
the works by a contractor or seek payment of
damages in lieu of a repair claim (Article
667). This warranty claim can be, again in
principle, exercised by the employer within
five years or ten years, as the case may be,
from the completion of the construction
works (Article 671).!
This paper discusses the applicability and
scope of these statutory defect liability
provisions, including the following questions:
* How does statutory defect liability under
Korean law differ from contractual liability
for non-performance?
® Do the statutory defect liability provisions
under Korean law still apply in cases where
there already exist contractual provisions
on defect liability?

® Do these provisions apply if the governing law
of a contract is not Korean law, but the subject
construction works take place in Korea??

Statutory defect liability under the
Korean Civil Act

The basis for the statutory defect liability
regime under the Civil Act is contained in its
Articles 667 and 671. These provisions state
as follows:
‘Article 667 (Contractor’s Liability for
Warranty)

(1) Where any defectisfound in the completed
subject-matter of awork or in a certain part
of the subject-matter of a work which has
been finished before the completion of
all the work, the person who ordered the
work may demand the contractor to repair
and rectify such defect within a specified
period: provided that this shall not apply if
excessive costs are required for correcting
a minor defect.
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(2) The person who has ordered the work
may claim compensation in lieu of, or
together with, correction of the defect.

(3) Article 536 shall apply mutatis mutandis
to paragraph (2).’

‘Article 671 (Contractor’s Liability for

Warranty Special Rules Applicable to Land,

Building, etc.)

(1) A contractor for work with respect to land,
a building or any other structure shall
be liable for any defects in the subject-
matter of the work or in its foundations
for a period of five years after delivery:
provided that this period shall be ten years
where the subject-matter of the work is
made of stone, limestone, brick, metal or
any other similar material.

(2) If the subject-matter is destroyed or
damaged by reason of such defects
mentioned in paragraph (1), the person
who ordered the work shall exercise
the rights mentioned in Article 667
within one year from the day that such
destruction or damage took place.’

Under Article 667(1), statutory defect
liability under Korean law not only applies to
completed works but also to parts of the works
that were finished before the completion of
the entire works. As set out in Article 671, the
defect liability period differs depending on
the type of works under consideration. In the
case of works related to land, buildings or any
other structure, the statutory defect liability
period extends for five years from the date
of completion. However, where the subject
matter of the work is made of stone, limestone,
brick, metal or any other similar material, the
period is ten years (Article 671(1)).

According to the Supreme Court,* absent
any special definition agreed by the parties,
the term ‘defect’” under these provisions
must be construed holistically. In this regard,
a defect not only refers to noncompliance
with contractual requirements, but also to
situations where the completed works do not
have the qualities ordinarily expected of
such works in light of business norms and
relevant regulations.

During this statutory defect liability period
— five or ten years as the case may be — the
employer is entitled to demand specific
performance from the contractor to repair
defects in the ordered works, except in such
cases where the relevant defect is minor and
the cost of repair would be excessive.
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How statutory defect liability under
Korean law differs from contractual
liability for non-performance

The Civil Act includes the provisions on
statutory defect liability in the section on
contracts for works, which falls under the
chapter on contracts. As such, the provisions
on statutory defect liability are a part of
Korean contract law as it relates specifically
to contracts for works.

However, Korean contract law also contains
some provisions that apply to all types of
contracts. Article 390 of the Act forms part of
these broader principles and states as follows:

‘Article 390 (Non-performance of Obligations

and Compensation for Damages)

If an obligor fails to effect performance
in accordance with the tenor and
purport of the obligation, the obligee
may claim damages: provided that this
shall not apply to where performance
has become impossible and where this
is not due to the obligor’s intention or
negligence [ie, fault].’

Similarly, pursuant to Article 389, a contractual

The Supreme Court has ruled that statutory
defe(;zf lz'abz'lz'ty prouvisions cannot be relied on by the
employer to seek indirect or (;(msequentml damages

obligor can be compelled to specifically

perform his obligations under a contract:
‘Article 389 (Compulsory Performance of
Obligation)

(1) If an obligor does not perform his
obligation voluntarily, the obligee
may apply to a court for compulsory
performance thereof: provided that this
shall not apply to where the nature of
an obligation does not so permit.’

The question then arises as to how the provisions
on statutory defect liability differ from a claim
for damages due to a breach of contract.

The principal difference has to do with the
standard applicable to establishing breach by
reason of non-performance. Under Articles
389 and 390, the failure to perform must be
‘voluntary’ (Article 389(1)) or it must be due
to the ‘obligor’s intention or negligence
[ie, fault]’ (Article 390). This effectively
means that in order to establish a failure to
perform for the purpose of these provisions,
the employer would need to establish fault by
the contractor (as is the case in many civil law
jurisdictions). However, statutory defect

CONSTRUCTION LAW INTERNATIONAL Volume 15 Issue 2 June 2020

liability under Articles 667 and 671 of the
Civil Act imposes a strict liability obligation
on the contractor in that the employer does
not need to establish the contractor’s fault to
make a claim. Itwould be up to the contractor
to establish that the employer is not entitled
to a repair claim because the defect occurred
due to material supplied by the employer or
due to an instruction given by the employer
(Article 669). Even in cases where the
contractor can establish this, the defence will
not apply if the contractor, knowing the
impropriety of the materials or instructions,
has failed to notify the person who ordered
the work (proviso to Article 669).

However, since statutory defects liability
only relates to the repair of defects and the
recovery of direct damages in lieu of such
repair, the Supreme Court has ruled that
statutory defect liability provisions cannot be
relied on by the employer to seek indirect or
consequential damages (or ‘special damages’
if using Korean law terminology) against the
contractor, even where the circumstances
leading to such indirect damages were
foreseeable by the contractor.* To recover its
special damages, the employer would need
to make a claim under Article 390 of the Civil
Act by establishing that the damages arose
due to a failure of performance that was
attributable to the contractor’s fault and,
further, that the special circumstances giving
rise to these damages were foreseeable by the
contractor (Article 393(2) of the Civil Act).

Since the causes of action for a statutory
defects liability claim and a claim for failure
of performance are considered to be separate
under Korean law, both claims can be
pursued concurrently. This also means that
claims for non-performance (ie, breach of
contract) will not be subject to the periods
applicable to statutory defect liability claims;
instead they will be subject to the limitation
period for contract claims in general (ten
years) or the limitation period for claims
relating to commercial matters (five years).

Statutory defect liability
provisions in cases where
there already exist contractual
provisions on defect liability

The provisions on statutory defect liability
under the Civil Act are deemed non-
mandatory under Korean law. This means
that the parties may agree to opt out or deviate
from Articles 667 to 672 of the Civil Act. Thus,
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the parties to a contract may agree to shorten
the stipulated defect liability period. It is also
likely that it would be possible to prolong the
period of statutory defect liability.” Parties may
also agree in the contract on a different start
date for the statutory defect liability period.
Indeed, it is common industry practice in
Korea that the parties agree for the statutory
defect liability period to start from the date
of governmental approval of the completed
building (which can only be obtained
following physical completion of the building)
instead of the date of actual completion of
the building.

There are, however, some circumstances
where deviating from the statutory defect
liability provisions might be considered to
be invalid. Most pertinently, even if parties
contractually agree to relieve a contractor
of the obligations under the statutory
defects liability provisions in the Civil Act,
the contractor will still remain liable for
defects that it failed to highlight at the
time of completion despite being aware of
them (Article 672 of the Civil Act).°
According to the Supreme Court, this
provision also applies to cases where
statutory defects liability period has not
been waived but only shortened.”

In addition, there are provisions in certain
other laws that can potentially result in
invalidating an agreement to completely
remove any type of statutory defects liability.
For example, Article 22(5) of the Framework
Act  on the Construction Industry
(‘Framework Act’) provides that where the
terms of a contract are remarkably unfair
to either party to the contract, such terms
shall be deemed ineffective. In listing
instances of such wunfair terms, the
provisions cite the situation

‘where either party to the contract excludes

or limits the right of other party to the

contract acknowledged by related acts and
subordinate statutes, such as the Civil Act,
without good cause’.®

The effect of this provision with respect to the
ouster of statutory defects liability is untested
in the courts. However, parties should be
cautious in removing a statutory defects
obligation altogether from the contract.
Finally, while it is open to debate whether
and when the Act on the Regulation of
Terms and Conditions (‘Terms and
Conditions Act’) applies to standard form
construction contracts, to the extent that
it might, Article 7(3) of the Terms and
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Conditions Act states that where such a
contract, without substantial reason,
excludes or limits the warranty liability of a
business person, the relevant provision shall
be null and void. It should be noted,
however, that contractual provisions that
are individually negotiated and agreed will
not be subject to Article 7 of the Terms and
Conditions Act.

All in all, there are a number of
circumstances under Korean law in which a
contractual defect liability provision that
extensively deviates from the provisions on
statutory defects liability might be rendered
ineffective or limited in scope.

Applicability of the statutory
defect liability provisions in the
Civil Act if the governing law of a
contract is not Korean law but the
subject construction works take
place in Korea

The question of whether or not statutory
defect liability provisions apply to projects that
are not governed by Korean law, but are still
situated in Korea, depends on whether these
provisions are considered mandatory under
Korean law. Article 7 of the Act on Private
International Law states that
‘irrespective of the applicable laws, the
mandatory provisions of the Republic of
Korea shall govern the corresponding legal
relations even if foreign laws are designated
as applicable laws thereof under this act’.

According to this provision (also known as

Parties should be cautious in Tem()ving a statutory
defects obligation altogether fmm the contract

the public policy (ordre public) exception),
a mandatory public policy provision under
Korean law would still apply to a contract
even if the contract itself is not governed by
Korean law.

However, since the statutory defect liability
provisions in the Civil Act are not mandatory
in nature, they are unlikely to qualify as
mandatory public policy provision within the
meaning of Article 7 of the Act on Private
International  Law.  Therefore, these
provisions are only likely to apply in cases
where the governing law of a contract is
Korean law.
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Concluding remarks

Statutory defect liability provisions under
Korean law, while seemingly similar to decennial
liability on the one hand or contractual
warranties on the other, are actually distinct
from contractual or mandatory defects liability.
Their main advantage comes from the strict
liability that they impose on contractors, in a
jurisdiction where contractual breach is fault-
based in general.

While Korean statutory defects liability
provisions are not mandatory in nature,
removing their effect entirely, as opposed to
amending their duration or scope, may be
invalid under Korean law, though this has yet
to be tested before the courts.

Notes

* The authors wish to thank Yona Yoon (at Peter & Kim)
for his contribution to this article.

1 For contracts of work that are not with respect to land,
a building or any other structure, the time period
is set under Art 670(1) as one year. Its relevance to
construction contracts is, however, limited.

2 Under Art 28 of the Framework Act on the
Construction Industry, a similar but not identical
statutory defect liability regime is provided for
contractors that are registered with the Korean
government as construction companies under that
act. While the details of that regime are not addressed
in this article, it is worth noting that certain aspects
of those provisions (such as their strict liability and
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non-mandatory nature) remain the same as Arts 667
and 671 of the Civil Code.

3 Korean Supreme Court Case No 2008Dal6851 dated
9 December 2010.

4 Korean Supreme Court Case No 2001Da70337 dated
20 August 2004.

5 Though there is no express provision or court
precedent recognising that the parties may extend
the period, a leading commentary notes that very old
versions of the Civil Act specifically allowed prolonging
the period. When the modern Civil Act was adopted,
that provision was removed on the understanding that
the right was self-evident; see Yong-Dam Kim (editor-
in-chief), Commentary to Civil Act (Law on Obligations,
Particular Provisions IV) (4th ed, Korean Association
for Private Law, 2016), pp 366-368.

6 Art 672 of the Civil Act states as follows:

‘Article 672 (Special Agreement Releasing
Warranty Liabilities)

Even where there was a special agreement between
the parties that the contractor shall not be bound
by warranty liabilities mentioned in Articles 667 and
668, he may not be relieved of liabilities with respect
to the defects in workmanship or materials of which
he was aware and nevertheless failed to give notice.’

7 Korean Supreme Court Case No 99Dal9032 dated
21 September 1999.

8 Art22(5), s 6 of the Framework Act.

Mino Han is a partner at Peter & Kim in Seoul. He
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Rotterdam city view at sunset with construction cranes. Credit: Kiev.Victor/Shutterstock

Common law-style contracts

o o o

in a civil law world

he one common denominator of civil

law is the codification of core principles
in legislation. Case law is most certainly
of importance under civil law systems,
but judges (and arbitrators) are basically
required to apply (and interpret) the law.
As for the law, it may vary quite considerably
from one civil law country to another. That
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being said, one generalisation may be made:
in civil law jurisdictions legislation will
provide a set of rules for most (if not all)
situations that may be experienced in daily
life. When it comes to business transactions,
the law generally will provide arrangements
to determine whether a contract was
concluded between two parties and which
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Severijn Hulshof,
The Hague
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general conditions apply. If a dispute arises,
the law arranges which courts to go to and
which procedures to follow. And generally,
if a particular case is not specifically dealt
with in legislation, the law will still provide
general principles and oblige contracting
parties to behave in a reasonable and
equitable manner in their dealings.

This article addresses the phenomenon
thatincreasingly in the construction industry,
common law-style contracts are used in civil
law jurisdictions. By common law-style
contracts, the author refers to contracts
arranging in great detail any and all
procedural and other issues related to a
specific construction project (preferably
written in English).

This article speaks from a Dutch
perspective. When it comes to construction,
Dutch law contains a set of provisions
specifically related to contracting, as well as a
number of provisions related to the
assignment of work (eg, to architects and
engineers). Both subjects are included in
Book 7 of the Civil Code. The provisions on
contracting are given in 20 articles (7:750-
7:769 of the Civil Code) and those related to
the assignment of work in 14 articles (7:400-
7:413 of the Civil Code).

The legal arrangements for contracting
provide the highlights of what one would
expect to be relevant for a construction
project. There are arrangements concerning
the price to be paid to the contractor and
addressing several common situations, such as
how to deal with an indicative price or how to
deal with the situation when no price was
agreed. The law provides a basic arrangement
for how to deal with changes, as well as with
circumstances that may necessitate a higher
price to be paid. Naturally, the delivery of the
works is dealt with, as well as the situation
that the work might collapse before delivery.
Defects in the works before and after delivery
are equally dealt with, along with how a
contract may be cancelled. And there are still
other arrangements. The point is that in a
relatively limited number of articles, a lot is
taken care of. It is very important to note
that these provisions are only specific
arrangements for contracting, which relate
to a whole underlying system that sets out
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how commercial contracts should be dealt
with. This system is embedded in the way in
which commercial (and non-commercial)
parties deal with each other. Parties know
that there is always the law and the
underpinning principles of the Dutch legal
system of fairness and equitable behaviour.

When discussing legal questions and issues
in an international context, one often has
difficulty grasping what the problem seems to
be, only to realise that the problem is dealt
with in legislation in one’s own jurisdiction.
To be fair, such legislative solutions may be
based upon a general approach and may not
result in the best outcome for particular
contracting parties in specific situations. That
is precisely why contracting parties are to a
great extent free to deviate from such solutions
and to make their own arrangements.

That is where contracting comes in.
A perfectly workable contract under Dutch
law may consist of 20 to 30 pages, nowhere
near the hundreds of pages that may be
expected in common law-style contracts. The
simple explanation for this is that a good
contract under Dutch law should lay down
the specific choices of the parties and leave
the rest to the legal system already present.

Of course, in an international context,
this may not be such a convenient system as
most, if not all, Dutch legislation is written
in the Dutch language. Although
translations of the Civil Code are available
on the internet, a translation may not
provide a full and proper understanding of
the underlying principles and regulations.
The Civil Code is only one part of the
legislation that may be relevant to the
contracting parties. Furthermore, contract
philosophies such as design, build, finance
and maintain (DBFM), build-operate-
transfer (BOT), build, own, operate and
transfer (BOOT) and design and construct
(D&C) generally originate from common
law roots. As the popularity of such
contracting philosophies rose, so did the
use of rather extensive — common law-style
— contracts. So these days, a lot of
construction contracts in the Netherlands
are either plain common law-style contracts,
written in English or (Dutch) translations of
such contracts.

The upshot of this trend is that contracts are
easier to recognise internationally and do
appear more familiar to parties from a common
law background. In my opinion there is a
(considerable) downside to this as well.
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First, there is a language barrier. The
contracts described are often drafted in
English by non-native speakers. It is not
uncommon that much boilerplate textis used,
which is then copied from one project to
another. Unsurprisingly, that does not
necessarily lead to the best wording of
contracts. Furthermore, it may lead to rather
different interpretations of the same wording
of a contract as the understanding of English
legal terms by native speakers may differ
considerably from that of a non-native speaker.

This is where the legal barrier comes in. If
the wording of a contractis not entirely clear,
interpretation may be necessary. Generally,
construction contracts concerning projects
in the Netherlands are contracted under
Dutch law. This means that the interpretation
of the contract will eventually have to be
done through the application of Dutch law
and legal principles. To avoid any such
interpretation, contract drafters tend to
include pages of definitions and contractual
language. As aforementioned, often this
drafting is copied and re-used for other
projects that it was not originally written for,
or it is used out of context. Instead of the
initial intention of  clarity and
comprehensiveness, the outcome may be
pages of language that is difficult to read and
even more difficult to understand. Add again
the language barrier between non-native
speakers and native speakers and a need for
interpretation may be born.

This is when the two legal cultures (civil
law and common law) may meet in ways that
surprise the contracting parties. One-sided
contractual clauses, providing either the
employer or the contractor with a preferred
position, may turn out not to provide that
party with the result it was aiming for. A
simple example may be the (very common)
contractual requirement that any and all
change orders may only be issued in writing.
Under Dutch law, such contractual provision
may not be of much use to the employer if it
is not applied consistently. If the contractor
can show that the employer commonly issued
oral change orders and paid for such orders
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as well, the employer may subsequently be
considered to have waived the contractual
requirement. One might think that adding
several other provisions to this rather simple
requirement (eg, changes may only be
ordered by the engineer after a written
notification by the contractor within 14 days
after the event that they relate to) would lead
to a better outcome, but the opposite may be
true. The reasoning of a Dutch judge or
arbitrator under Dutch law may well be that
if the employer clearly put a lot of contractual
emphasis on change order procedures but
then completely failed to apply such
procedures, this would only further
underline that the employer waived its rights
under such provisions.

As stated repeatedly, the author can only
(and even then, only modestly) speak for
his own jurisdiction. It is equally stated that
the common law/civil law denomination
does not do justice to the underlying
differences between legal traditions and
cultures within those two groups. It is a
rather risky business to cross the divide by
incorporating contractual provisions and
mechanisms originating from the ‘other
side’. When using civil law-style contracts
in a common law context, the ‘parachute’
of the law will be missing and the outcome
will probably be even worse than when
using common law-style contracts in a civil
law context. When using common law-style
contracts in a civil law context, it is
important to realise to what extent the law
may or will take over at some point. And it
is important to make sure that the drafting
of contracts is done in such a way that
ambiguities are  avoided.  Copying
boilerplate wording from a different legal
system in a different language just does not
do the trick.
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The ground risk under contracts
and geotechnical baseline reports
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This article explains the legal and contractual principles of baselining the
ground conditions in a contract, supporting the idea that the incorporation of

the GBR in the contract is a valid and effective instrument for risk allocation

among the parties.

Introduction

The geotechnical baseline report (GBR) is a
statement representing the ground conditions
for which, when incorporated into the
contract, the contractor assumes the risk and
ought to provide for it in the contract price.

This paper seeks to demonstrate that the
incorporation of ground baseline conditions
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(GBC) into GBRs is an effective tool for the
contractual management of ground risk in
construction projects, producing clarity in
pricing contracts and for dispute prevention.
The topics that will be dealt with in this
paper are:

e the legal basis of the allocation of ground risk;
¢ the general concept of GBRs;
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e their place in the contract; and
¢ the contents and use of GBRs.

the incorporation of GBC into GBRs s an effective
tool for the contractual management of ground risk

The allocation of ground risk: the
legal basis

In some jurisdictions, such as France or Qatar,
the latent geological risk is a joint and several
responsibility of ‘all builders’, that is, the
contractor, the engineer or architect and the
designer, for a period of ten years.

In France, under Article 1792 of the Civil
Code, the Ilatent geological risk is a
contractor’s risk or a joint and several
responsibility of all builders.! Article 1792
implies a fitness of purpose liability,
irrespective of whether the cause of the
defect was foreseeable or not, with the
exception of external causes (eg, force
majeure). The question of foreseeability in
the ground risk may arise under the
doctrine of imprévision in Article 1195,2
which states as follows:

‘Where a change of circumstances that was
unforeseeable at the time of the contract’s
conclusion renders performance exceedingly
onerous for a party that had not accepted to
assume such risk, the party may ask the other
party to renegotiate the contract.’

In Italy, Article 1664 of the Civil Code requires
the employer or owner to give the contractor
fair compensation in the case of unforeseen
geological difficulties that make the works
substantially more expensive. According to
Article 1669 of the Civil Code, in the case of
the collapse or serious defects in the works,
the contractor bears the responsibility for
the ground risk® also towards third parties,
for example, the buyer of the defective
building,* with a limitation period of ten
years. The responsibility is extended under
the contract or in tort to all those involved in
designing and building the defective works,
that is, ‘all the builders’.> The contractual
responsibility is limited by Article 1225 of
the Civil Code to those damages that were
foreseeable. Ultimately, it is essential to
determine whether the ground conditions
that caused damage or substantial additional
costs were foreseeable or not, extending such
exemption of responsibility to cases in which
the contractor did not foresee or could not
have foreseen those circumstances.®

Under German law, the Civil Code’
allocates the ground risk to the employer.
The court has clarified that: “The subsoil is
provided by the employer and therefore the
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employer must bear the consequences of
unforeseen problems in connection with its
subsoil.”® Thus the question of foreseeability
is also determinant under German law,
notwithstanding the allocation of the ground
risk to the employer or owner.

Under English law, the contractor bears
the risk of changed ground conditions,
unless it is otherwise expressly provided for
in the contract. In Worksop Tarmacadam Co
Ltd v Hannaby (1995),° the Court of Appeal
refused the contractor’s claim for the
additional costs associated with encountering
rock harder than foreseen, saying that had
the parties wished to make provision for the
unforeseen circumstances, they would have
done so in the contract.

The rationale of this common law principle
lies in the contract since, where the
contractor has undertaken to complete
works and to comply with contract drawings
and specifications, it is responsible for
performing the promises, irrespective of
unforeseen conditions, without entitlement
to variations.

In Thorn v London Corporation,'® the
contractor undertook to build a bridge in
accordance with a given method of work
based on caissons. When the contractor
claimed that caissons were not buildable
due to adverse ground conditions, the
court dismissed the contractor’s allegation
that there would be an implied warranty as
to plans and specifications providing the
use of caissons, as ‘although it was the
engineer who suggested building those
caissons, the builder promised he would’.
The court upheld the principle of certainty
of price and performance and, in the
absence of any contract term regulating
the change in ground conditions, the
unforeseen change of method imposed by
adverse physical conditions was held to be
a contractor’s risk.

In Bacal Construction (Midlands) Ltd v
Northampton Development Corporation,”* the
ground conditions proved to be different
from those anticipated in the tender
documents and the employer had prepared
a report on ground conditions on which the
tender price had to be based. That report
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considered the presence of sand and clay,
instead of ‘tufa’, a spongy material that
required substantial redesign. The Court of
Appeal held that where there is ‘an implied
term or warranty that the ground conditions
would accord with the hypothesis upon
which the contractors had been contracted’
then the risk, under differing circumstances,
should be borne by the employer. In short,
‘whether or not a statement is intended to be
binding as a warranty depends on the
intentions of the parties’.'?

the first question is what conditions are expressly or
umpliedly foreseen under the contract

If a report on ground conditions is not
expressly incorporated in the contract, it is
not considered a term of the contract on
which rights and obligations are measurable
by reference to it. Rather it ‘would require
an unambiguous wording to give rise to
such a result’ and ‘it does not contain any
statement  sufficiently  definite  and
unqualified to amount to a representation
upon which [the parties] could reasonably
have relied’."”” Under the circumstances, the
stringent requirements of Thorn would
apply to the contractor.

Therefore, if the foreseeable site conditions
are not defined under the contract, together
with provisions for changed conditions, the
ground risk remains entirely up to the
contractor. If the parties intend to allocate to
the employer a component of that risk, then
they must establish in the contract a clear
boundary between the ground conditions
foreseen and allowed for in the price and, by
exclusion, those residual risks that are
considered to be ‘unforeseeable’ and so
belong to the employer. Therefore, the first
question is what conditions are expressly or
impliedly foreseen under the contract.

Since ‘it is legitimate, and commercially
desirable, that both parties should be able to
measure the risk, and agree the price on the
basis of the warranties which have been given
and accepted’,'* data and reports on ground
conditions may be considered a term or a
warranty when they are expressly incorporated
in the contract, aslong as there is no uncertain
language, waiver or disclaimer.

In essence:

e the allocation of ground risk is determined
by the terms of the contract, and ‘the
general law of jurisdiction’;"
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* in a contractually neutral situation, such as
where there is no term on adverse ground
condition and when there is no warranty
by the employer, the risk of adverse ground
conditions is borne by the contractor;'® and

¢ a clear, common understanding of the
physical conditions on which the contract
is based and of the liability for bearing the
consequence of the ground risk is one
of the incentives for risk management
and the ‘reduction of this uncertainty is
achieved by contract documents that are
explicitly drafted’."”

In order to divide and allocate the risk
between the parties, the contract should
state the conditions that are allowed for by
the contractor and should be included in the
contract price, providing a mechanism to
manage ground-related changes.

A contractual instrument that has regard
to the aforementioned elements and sets the
baseline reference conditions to be allowed
for in the contract is named the ground
baseline report (GBR)."®

The GBR: general concepts

A GBRisasingle ‘contract document containing
measurable contractual descriptions of the
geotechnical conditions to be anticipated [...]
during construction’.’ In fact, a GBR should
be included as a representation® and not be
merely provided ‘for information’.

The Joint Code of Practice for Risk
Management of Tunnel Works (JCoP)?' defines
ground baseline conditions (GBC) as follows:

‘Definitive statements about [...] the

ground [...] and groundwater together with

geotechnical properties of the ground which
serve as the basis for construction Contract
tendering purposes and for subsequent
application of the contract with respect to
the conditions actually encountered during
Tunnel Works.’

A similar definition is included in the Code
of Practice for Risk Management of Tunnel
Works (TCoP), prepared by the International
Tunnelling Insurance Group in May 2012,
which used the term of ‘Ground Reference
Conditions’* as the contractual definition of
‘what is assumed to be encountered’, but is
not a warranty that these conditions will be
encountered.

These definitions provide the synthesis of the
purposes of the GBR. This includes the site
data to be considered and relied upon under
the contract, a measure of the risks to be
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included in the contract price, the watershed
for risk allocation and the basic list of hazards
to be considered for ground risk management.
Then, the contractor does not need to be
predictive and include further contingencies
on ground risk in its price beyond the limit of
the conditions defined in the contract baseline.

During construction, the baseline may be
compared with actual conditions, in order to
determineifand howmuch these circumstances
are more unfavourable than expected and to
evaluate the appropriate compensation, thus
avoiding any waste of time and disputes. In
underground works, such evaluation could
include an adjustment formula based on the
expected excavation method, geotechnical
parameters and rate of progress, or could be
based on any other practical mechanism of
extending or decreasing the time for
completion or the contract price.

The Construction Industry Research and
Information Association (CIRIA)* rightly
concludes that ‘however unexpected the
ground conditions prove to be it is better to
have a defined base for the tenders so that it
is known where the incidence of the resulting
cost will lie’.

A connected and derived purpose of the GBR
is  risk  management during contract
implementation. The GBR can be used by
contractors as the basis to prepare the initial risk
assessment and management plan as far as
geotechnical conditions are concerned.* Such
initial evaluation, if provided as a tender risk
register, could be used by the employer as an
evaluation tool in selecting the most convenient
and compliant bidder from a risk point of view.*

The management of risk should then be
furthered beyond the range of contractually
motivated reasons, but be comprehensive
and subjected to periodic updating, revision
and monitoring.

That said, it is emphasised that the GBR is
not a measure for risk management during the
construction phase, but the mere instrument
for the allocation among the parties of
contractual responsibility of the residual risk.

The GBR and its place in the contract

Anything can happen when dealing with
ground conditions?® and since contracts
cannot specify all future eventualities, they
should at least incorporate a contractual
mechanism to determine how to deal with
them. Furthermore, an undefined scope for
ground conditions that are to be expected
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under the contract is an open door to
disputes, and the remedy is finding a way to
define the parameters of what is or ought to
be included in the contract price.

As such, those conditions should be
considered as the basis or the baseline for
risk evaluation and pricing. In fact, before
executing a contract, the tenderer needs to
know ‘with a sufficient degree of certainty’
the risk that it is going to price,”” while the
employer needs to know what it is going to
pay for. Disclosure of the available site data
by the employer falls in line with the
principle thatit has a duty to facilitate rather
than prevent the proper performance of
the contract.®®

In the United States, the application of the
GBR was first recorded in 1972 in the
Washington, DC Metro. In 1984, it became
the subject of a study by the US National
Committee on Tunnelling Technology,
Geotechnical Site Investigations for Underground
Projects® In 1997, the American Society of
Civil Engineers (ASCE) published the
guidelines proposed by the Technical
Committee on Geotechnical Reports of the
Underground Technology Research Council
and a revised version was issued in 2007.%

Anything can happen when dealing with

ground conditions

In the United Kingdom, the CIRIA
published in 1978 its Report 79, Tunnelling —
improved contract practices, which mentioned
‘Ground Reference Conditions’ (GRCs).
This was the forerunner to the concept of
the GBR, which appeared in 1997. The
concept of GRCs was used in the original
JCoP?! which referred also to geotechnical
baseline conditions.” The name of Ground
Reference Conditions was retained in the Code
of Practice for Risk Management of Tunnel
Works in 2012.

More reports were issued that emphasised
the method of presenting site investigations
and incorporating such documents into the
contract in order to define the basis of
tendering and then to measure what should be
included in the contract price as ‘foreseeable’
conditions, and what should be priced as a
variation or as an adjustment to the price.

Beyond the GBR, site investigations may
result in other types of geotechnical reports:
® a geotechnical data report (GDR) is ‘all

the factual geotechnical data collected
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during geotechnical exploration’ that does
not include interpretative analysis. The
guidelines in the ASCE’s Geotechnical Baseline
Reports for Construction (2007) recommend
that a GDR should also be part of the
contract documents to be used in case the
GBR is ambiguous or silent on any matter.
In the author’s view, the GBR should be so
clear as to leave no room for interpretation,
without the help of other documents. In any
case, the GBR should have priority.

e A geotechnical interpretative report is a
written assessment of geotechnical data
with an interpretation, generally prepared
for the use of the designer.

e There is also the geotechnical design
summary report, which explains the
assumptions made by the project designer.
However, the contractual baseline for
bidding and for construction should be
contained in a single report in order to avoid
confusion with conflicting documents. It
should be well identified as the geotechnical
model that the parties should rely on under
the contract.

The GBR should be so clear as to leave no room
Jor interpretation

The GBR contains the baseline contractual
references to establish conditions encountered
during construction that are materially more
adverse, onerous and time-consuming or may
be considered as ‘unforeseen’. Then, the
contract should also include a ‘differing site
conditions clause’ (DSC) that allocates the risk
of such changed conditions to the employer.*
When the GBR is included in the contract,
becoming the contractually accepted
interpretation of the data, it removes the
uncertainty of interpretation from contracts
such as the 1999 FIDIC Red and Yellow Book,
where the contractor is responsible for
interpreting the site information provided by
the employer.**
Sub-Clause 4.12 (‘Unforeseeable Physical
Conditions’) of both contracts provides that:
‘If and to the extent that the Contractor
encounters physical conditions which are
Unforeseeable, gives such a notice and
suffers delays and/or incurs Cost due to
these conditions, the Contractor shall be
entitled [...] to

(a) an extension of time for any such delay
[...] and

(b) payment of any such Cost’
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Under Sub-Clause 1.1.6.8, ‘unforeseeable’ ‘means
not reasonably foreseeable by an experienced
Contractor by the date of the submission of the
Tender’. Therefore, the inclusion of the GBR
among the contract documents would have an
impact on Sub-Clause 1.1.6.8, defining what
is unforeseeable. The GBR could include a
procedural mechanism to assist the application
of additional costand extended time entitlements
under Sub-Clause 20.1 (‘Contractor’s Claims’)
and 8.4 (‘Extension of Time to Completion’),
facilitating the comparison between expected
and actual conditions.

Under the Red and Yellow Books, the GBR
could be included in the contract as a
particular condition of Sub-Clause 4.12
(‘Unforeseeable Physical Conditions’) or
could become part of the definition of
‘unforeseeable’ under Sub-Clause 1.1.6.8.
Then the contractual notion of foreseeability,
which is broadly defined in FIDIC 1999 as
circumstances ‘reasonably foreseeable by an
experienced contractor,” is then narrowed
to what is stated in the GBR.

Sub-Clause 4.12 is a DSC, but does not
automatically give rise to a variation unless
the engineer, in order to overcome physical
difficulties, gives an instruction that falls
under the conditions listed in Sub-Clause
13.1 (‘Right to Vary’), such as additional
work or a change in the work method, for
example, underground excavation with a
different type of tunnel boring machine. To
the extent that the contractor suffers a delay
or incurs additional costs, Sub-Clause 4.12
entitles the contractor to an extension of
time for the delay and compensation of
additional costs incurred.

Under the FIDIC EPC/Turnkey Silver
Book, Sub-Clause 4.12 excludes any
adjustment of time or cost for unforeseen
difficulties, ‘except otherwise stated in the
Contract’. Therefore, the GBR and the DSC
could be included under Sub-Clause 4.12 as
particular conditions, modifying the ‘total
responsibility’ of the contractor, as in the
following example:

‘Provided if and to the extent that the

Contractor encounters adverse physical

conditions during the construction of the

Works, the effects of which delays the time

for completion foreseen in the contract, shall

entitle an extension of time to the Contractor.’

While one of the FIDIC Golden Principles
provides that the balance of risk and reward
allocation should not be changed by the
particular conditions, the inclusion of
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the GBR in the Silver Book could provide
a prudent rebalancing of the otherwise
unlimited allocation of ground risk on the
contractor that has limited financial and
capital resources. Since the employer may
be ‘faced with the project in difficulty and a
bankrupt contractor’,*® there is contractual
wisdom in allocating the ground construction
risk fairly among the parties.””

Under the NEC3 contract, Sub-Clause
60.1 (12) defines a ‘compensation event’ as
the case of physical conditions that

‘an experienced contractor would have

judged at the Contract Date to have such a

small chance of occurring that that it would

have been unreasonable to for him to have
allowed for them’.

The NEC3 approach is based on reasonable
probability, but baselines would define with
certainty what would be reasonable to have
allowed for. The GBR could be included
as part of the contract under ‘Option Z
(Additional Conditions of Contract)’ and be
designed to trigger a compensation event, to
be measured as ‘the difference between the
physical conditions encountered and those
for which it would have been reasonable to
have allowed’.*

The JCT forms of contract do not include
ground risk under the list of ‘relevant events’.
Therefore, adverse ground conditions, if
introduced by way of a special bespoke term,
could be added as a 15th item of Sub-Clause
2.26 (‘Relevant Events’), or as a cause for
changes under Sub-Clause 5.1 (‘Definition
of Changes’).

Clause 12 of ICE Fifth Edition provides a
mechanism for claiming additional costs and
delays if the contractor encounters physical
conditions that ‘could not reasonably have
been foreseen by an experienced contractor’.
This provision is conducive to the ad hoc
introduction of the GBR in the contract, as a
means of defining what is included in the
price as foreseeable conditions.

The Project Partnering Contract (PPC)
2000, the Association of Consultant Architects
standard form for a partnering contract,
provides for a joint review of the site
investigations® that could produce a jointly
agreed baseline report. The PPC 2000 provides
for the open-book inclusion of risk
contingencies to the price framework.* Also
the bidder’s assumptions should be made
known in order to promote the culture of
transparency among the parties and to provide
a shared base to assess the contract price.
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The duty of disclosing the available site data
falls in line with the principle that the
employer has a duty to facilitate the proper
performance of the contract.*!

The FIDIC Emerald Book, Conditions of
Contract for Underground Works, issued in
2019, is a design-build contract, in which
excavation and lining are carried out on the
basis of measurement of actual quantities of
work. Under the Emerald Book, the GBR is
incorporated in the contract, together with a
baseline schedule. ‘It sets out the allocation
of risk between the Parties’ for subsurface
conditions.” The GBR is instrumental for
time and cost adjustment according to actual
circumstances, and the time for completion
may increase or reduce if actual conditions
are more adverse or more favourable than
the baseline and the GBR. Time-related costs
are also subject to adjustment, according to a
baseline programme and the terms of the
GBR. Sub-Clause 13.8.3 provides that
foreseeable conditions may be adjusted by
applying the production rates in the baseline
schedule to the actual quantities of work.

The GBR should take a practical approach in

defining the site conditions

Lastly, in case of unforeseeable physical
conditions under Sub-Clause 4.12, time and
cost may change according to the
circumstances actually met.

Contents and use of GBRs

The use of GBRs must be associated with
express contract provisions to deal with
changed conditions or the parties will face
an uncertain recourse to the governing law of
the contract to resolve disputes, defeating the
purpose of defining both what is considered
‘unforeseeable’ and the remedies available
under the contract.

The GBR should take a practical approach
in defining the site conditions. It should
focus not only on the ground, but on the
method of work. In tunnelling, thisdocument
could identify the expected geotechnical
classification, the method of classification
and the distribution of the types of rock
classes along the tunnel profile. Then the
GBR could distinguish the method of work
envisaged in the contract to bring clarity to
whether the changed site conditions lead the
parties into a variation, avoiding situations
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If the description of geotechnical conditions in the
GBR contradicts the contract documents, there
could be conflicting interpretations and disputes

such as that disputed in the English case
Bottoms v Lord Mayor of York.

The contents of the GBR should be
balanced realistic, since ‘overly
conservative baselines for items such as
obstructions [...] can result in overly
conservative and costly bids’.* Overcautiously
drafted baselines may cause the contractor to
bear the total responsibility of the ground
risk, resulting in a higher bidding price and
defeating the allocation purpose of the GBR.
The contrary would also be deleterious,
when an oversimplified baseline would
absolve the contractor from otherwise
foreseeable risks.

Another good reason to give a balanced
position to the GBR is that of motivating each
party to resolve the difficulties that eventuate
during construction within their capability
and in the interest of the project that should
be completed in time and within budget.

The description should be detailed enough
to encompass the range of conditions that may
occur. On the other hand, a vague or broad
description of ground conditions would not
eliminate uncertainties on risk allocation, but,
after any event, it would leave room for its
interpretation  with inevitable hindsight
knowledge. This would create fertile ground
for denial of responsibility and disputes,
especially when there is an expensive bill to pay
as a consequence of adverse ground conditions.
Therefore, baselines and DSCs should be ‘most
clearly and unambiguously expressed’.*
Another controversial point is when the GBR
includes terms that are related to performance,
such as an advanced rate of excavation, because
that may be ambiguous and lead to discussions.
That said, the GBR should provide parameters
based on the behaviour of the ground with
respect to its excavation rather than merely
geological references.

If the description of geotechnical
conditions in the GBR contradicts the
documents, could be
conflicting interpretations and disputes. For
example, geotechnical investigations may
include many reports that may be difficult to
integrate in a single interpretative work.
Moreover, bills of quantities (BoQ) could
also be confused with a baseline. However,

and

contract there
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under some forms of contracts, substantial
changes could entitle the parties to
renegotiate time and rates. Lastly, the
difference between BoQ and the GBR is that
the former represents the quantities of the
works and the latter describes its physical
conditions® and both are unrelated to each
other. This is the very reason for putting the
common seal to a single GBR, warranted and
relied upon by the parties where the GBR
should have the highest priority among the
contract documents.

Above all, since the GBR is the formal
representation of the ground conditions on
which the contract price is founded, it should
not be manipulated in any direction, to avoid
allegations of misstatement or
misrepresentation.

It is difficult to prepare an appropriate
GBR linked with DSC that defines in clear
terms those circumstances that ought to be
foreseen and provide a practical mechanism
to measure differences. A potential weakness
of the GBR lies in this point.

As there was a perceived reluctance on the
part of clients/promoters to prepare GRCs,
the JCoP (2003) that was then being
drafted included the following provision:

7.2.5 Contract Documentation (as well

as subcontract documentation for Tunnel

Works as appropriate) shall include Ground

Reference Conditions or Geotechnical

Baseline Conditions prepared by the

Client (or prepared on his behalf) or shall

require each lenderer to submit with their tender

their own assessment of Ground Reference

Conditions or Geotechnical Baseline Conditions

[emphasis author’s own].’

7.2.10 Notwithstanding the issue of a
project Risk Register in the contract
documentation, tenderers are required
to prepare and submit their own project
Risk Register for submission with a tender
as well as specific Risk Assessments... with
descriptions of risk mitigation/control/
contingency measures.’

The reason for requesting ground baseline
conditions and/or arisk register from tenderers
is to make sure that the ground risk is properly
assessed by the tenderer and included in the
tender price so as to provide a level field for
comparing bids. The contractual value of
these submissions depends on the provisions
of the contract that will eventually be signed
by the parties. Even if in turnkey contracts the
‘contractor takes all the risk’, employers should
be mindful that if the project encounters
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ground difficulties, the employer will bear the
consequences that may only be remedied by a
monetary compensation.

For example, in Obrascon v the Attorney General
of Gibrallar,*® the contractor made a limited
provision for polluted ground to be disposed
out of the site, following non-binding
information provided by the tender documents,
and the judge said that he was not prepared ‘to
putprecise figures on the actual and foreseeable
quantities of contamination’, but ‘the
contractor needed to make provision for a
possible worst case scenario’. This risk could
have been avoided if the quantities included in
the bid would have been declared by the
contractor and accepted by the employer, who
at first suffered the delay and then had to face
the risk of a dispute.

The GBR should include in clear terms the
results of site investigations, but should also
be drafted as a practical mechanism to
measure actual conditions and compare
them with those presented in the report.

In practical terms, the CIRIA" indicates
that the reference conditions should include
at least the following elements:
¢ ageological description of the site of the works,

as well as the expected presence of gases,

groundwater and contaminated ground;*
¢ the method of construction;
® response to the behaviour of the ground
during construction; and
e rate of advance, according to the geotechnical
conditions.
It is impossible to predict with certainty what
lies beneath the surface in any given position*
unless the investigations are carried out on
that very spot. This is the reason why ground
conditions are best expressed in terms of
characterisation and probability.

The GBR should take a practical approach
to defining the site conditions; it should
focus not only on the ground but also on
the method of work. For instance, in
tunnelling, this document could identify
the expected geotechnical classification,
the method of Cclassification and the
distribution of the types of rock classes
along the tunnel profile. If the method of
work is linked to the baseline conditions
established in the contract, it becomes
evident when changed site conditions lead
the parties into a variation or a change dealt
with under other terms of the contract.”
The dichotomy between the claiming path
of adverse physical conditions and that of
variation was highlighted in the case Maeda
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Corporation v Bauer Hong Kong [2019]%
where it was determined that either way
required its own notice.

Conclusions

The GRC or GBR ‘carries clear definition
of risks and their allocations’ and ‘contains
an effective means to settle disputes as
risks materialise’.”? A properly drafted GBR
integrates the contract bringing clearly defined
terms of comparison (ie, expected versus
actual) where the notion of foreseeability as
the criterion for risk allocation could be hazy
and become a potential subject of disputes.
As such, the GBR is an effective tool for the
allocation of risk and the contractual
management of differing ground conditions,
provided that it is incorporated in the
contract as a warranty and without
unreasonable disclaimers. Since GBRs are
not yet sufficiently utilised their use should
be promoted by documents such as the TCoP
and through their incorporation in standard
contracts, such as the FIDIC Emerald Book.
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Rebus sic stantibus clauses
in recent Polish case law

The Polish Civil Code contains two rebus sic stantibus clauses. The first is
a general clause that applies to all contracts. The second is specific and
applies to construction works contracts with lump sum remuneration.
These clauses make it possible for a court to increase the contractor’s

Darowski,
DZP Warsaw
tomasz.darowski@

remuneration if certain prerequisites are met. For several years now, Polish

common courts have increasingly upheld demands based on these clauses
for an increase in the remuneration of contractors. The judgments give

interesting examples of how prerequisites such as an extraordinary change
of circumstances or a serious loss on the contractor’s part are interpreted in

the realities of the modern construction market in the European Union.

A general rebus sic stantibus clause is set
out in Article 357.1 of the Polish Civil
Code. According to this article, the court,
on the request of one of the parties to a
contract, may change the manner in which
the contract is performed, the value of the
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performance or terminate the contract.
The prerequisite for the court interfering
in this manner is to demonstrate that each
of the following conditions is met: (1) an
extraordinary change of circumstances; (2)
serious difficulty in performing the contract
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or threat of serious loss; (3) a causal link
between (1) and (2); and (4) the parties’
failure to foresee the impact of the change
of circumstances on contract performance
when concluding the contract. In making its
judgment, the court should take into account
the interests of all the parties to the contract
and the principles of social coexistence.

A more specific rebus sic stantibus clause is set
out in Article 632, section 2 (Article 632) of the
Civil Code, which applies to specific work
contracts and construction works contracts
providing for lump sum remuneration.'
According to Article 632, the court, on the
request of a construction works contractor,
may increase the lump sum remuneration or
terminate the contract, provided that the
contractor can prove that each of the following
prerequisites is met: (1) a change in
circumstances; (2) the change in circumstances
could not have been foreseen; and (3) threat
of serious loss to the contractor. Article 632,
unlike Article 357.1, does not require the
change in circumstances to be of an
extraordinary nature.

An extraordinary change of corcumstances could,
Jor example, be a sharp rise in prices

It is accepted that Article 632 is a special
provision vis-a-vis Article 357.1.% This means that
a construction works contractor performing
under a lump sum remuneration contract
should generally base its claims on Article 632.
However, due to the specific remuneration
systems on the market (eg, remuneration based
on the actual quantity of works at a fixed unit
price), the court may in practice assess a given
case based on both the general and the specific
rebus sic stantibus clauses.?

Change of circumstances

An extraordinary change of circumstances
within the meaning of Article 357.1 is presumed
to be an unusual, uncommon, usually rare
condition. Apart from the rather obvious cases
of natural disasters, wars or regime changes,
it is accepted that an extraordinary change
of circumstances may also occur within the
framework of stable economic development
and be the result of a sequence of events® (ie,
rather than a single, catastrophic event). As
explained above, the change in circumstances
need not be ‘extraordinary’ for the purposes
of Article 632. The view taken in case law is
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that an event in the form of an ‘extraordinary
change of circumstances’ should contain
more elements of uniqueness than a ‘change
in circumstances’ within the meaning of
Article 632.5

An extraordinary change of circumstances
could, for example, be a sharp rise in prices.
In a judgment of 4 July 2016 (based on both
Article 357.1 and Article 632), the Court of
Appeal in Warsaw found that, with respect to
a contract performed in 2009-2012 for the
construction of a motorway, a rise in fuel
prices of several dozen per cent
(unprecedented when compared to fuel
price rises from 2000-2008) and a rise in
asphalt prices of several dozen per cent
(considered  extreme, though not
unprecedented) constituted an extraordinary
change in circumstances within the meaning
of Article 357.1. Moreover, in the same case,
the Court held that a rise in material prices
during performance of the contract of 16
per cent above the rate of inflation and the
pace of this rise could demonstrate a
significant change of circumstances within
the meaning of Article 632.

Similar parameters were also referred to by
the Supreme Court in a judgment of
29 October 2015 (based on Article 632),7
assuming that the scale of the increases
(23.87 per cent, including inflation regarding
construction materials of 7.8 per cent and a
price rise of 16 per cent above inflation), the
scope of the price increase in question (the
vast majority of construction materials due to
the boom on the construction market) and
the pace of the price increase could,
objectively  speaking, demonstrate a
significant change of circumstances.

In the case of'a contract for the construction
of residential buildings, in a judgment of
27 November 2017 (based on Article 632),
the Court of Appeal in Warsaw found that a
sharp rise in the price of construction
materials and services after a ten-year
stabilisation period may be considered a
significant  change in  circumstances
(eg, when in 2007 the prices of materials rose
by 42.4 per cent).?

In the case of another contract for the
construction of an expressway (concluded
in 2009), the Court of Appeal in Warsaw,
applying Article 357.1, examined a situation
in which, in the three years before the
contract was concluded, there was a
measured, steady increase in asphalt prices
at the level of two to five per cent a year.
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During the contract implementation, there
was a war in Libya and the United States
dollar strengthened sharply against the
Polish zloty. As a result, there were sudden
changes in crude oil prices (an increase of
more than 143 per cent in the period 2009-
2012), which in turn led to a rise in asphalt
prices of 17-18 per cent a year. This situation
was also deemed by the Courtin itsjudgment
of 6 November 2017 to be an extraordinary
change of circumstances.’

In turn, in a judgment of 27 April 2018, the
Regional Court in Warsaw found that the
average price of diesel oil in the period when
the contractor and its subcontractors were
purchasing fuel (2010-2012) had risen by 40
per cent over the prices from the date the
contractor submitted its bid, while asphalt
prices had risen twice as fast as in the seven
years preceding the period in which the
contractor prepared its bid (the rise in asphalt
prices from 2009 was ten per cent after two
years and 33 per cent after three years). In the
Court’s view, these circumstances confirmed
an extraordinary change of circumstances
within the meaning of Article 357.1.1

A Supreme Court judgment of 8 March 2018
stands out against these judgments. In its
judgment, the Court assumed that a change of
circumstances may also be an individual
circumstance, concerningaspecific construction
project only. In this case, it was a matter of
covering the costs of additional earthworks
required to complete the basic scope of the
contract, the value of which amounted to 50 per
cent of the remuneration for the basic scope of
the contract. The construction works contract
was a lump sum contract and contained
provisions that transferred to the contractor the
risk and cost of performing additional
earthworks required to build a facility within the
parameters indicated in the contract. Despite
these contractual provisions, the Court held
that, as the additional works could not have
been foreseen at the time the contract was
concluded, the fact that they were required
constituted a change of circumstances within
the meaning of Article 632 and justified the
increase in the contractor’s remuneration."

Serious loss and method of
calculating increase in the
contractor’'s remuneration

A serious loss is a loss that invalidates the
original economic calculation of the contract
parties, taking normal contractual risk into
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account. It does not have to be a loss that
threatens the contractor’s financial standing,
nor does it have to be a loss that puts the
contractor in danger of insolvency. It is rather
assumed that, when examining the rationale
for applying the rebus sic stantibus clauses,
the court analyses the transactional loss,
that is, the loss under a specific contract'?
(though this is not a uniform view; the view
also taken in case law is that, depending
on the size of the contractor’s business, the
same loss may be serious for one contractor
but not for another'). In any event, an
analysis has to be made of the elements of
the agreed remuneration and this analysis
should be compared with elements such
as profit, income and other elements in
order to determine whether the loss actually
arose, whether it was due to a change of
circumstances or for other reasons, whether
it was serious and how it could potentially be
expressed in figures.!*

Recent judgments show the evolution of
the courts’ approach to serious loss. For
example, the Court of Appeal in Warsaw, in
the aforementioned judgment of 4 July
2016 (based on both Article 357.1 and

Recent judgments show the evolution of the courts’

approach to serious loss

Article 632), found that the concept of
serious loss also includes the amount of lost
profit. It is necessary to examine the whole
situation, including the relationship
between the agreed remuneration and the
assumed expenditure and profit. However,
the Court summed up these general
guidelines by stating that, if the contractor
proved that it had incurred a loss of 1.24 per
cent of the contract value with an initially
assumed profit of one per cent of the
contract value, this would have to be
considered equivalent to the contractor
incurring a serious loss (the contract value
in this case was approximately €150m).

This approach was developed by the Court
of Appeal in Warsaw in the judgment of
6 November 2017 (based on Article 357.1),
also aforementioned, where the Court held
that, as the construction of express roads and
motorways does not require above-average
skills, the contractor expecting a profit of
two to three per cent (ie, in this case
approximately €1.5m) was reasonable and
met competition requirements. As the cost of
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asphalt assumed by the contractor when
submitting the bid was approximately €4m
and the actual cost of purchasing the asphalt
was approximately €6.5m, its loss on the
asphalt, after deducting transport costs and a
margin for normal contractual risk, was
approximately €2.2m. The Court reduced
the loss calculated in this way by the profit
expected by the contractor and awarded the
difference (approximately €0.7m) to the
contractor as an increase in its remuneration.
The Court justified this calculation method
by the fact that both parties were affected by
an extraordinary change of circumstances
and by the assumption that the rebus sic
stantibus clause was not intended to ensure
that the contractor would earn the profit
initially assumed,'® but rather to protect the
contractor from financing the project from
its own funds.

cover that part of the loss that exceeds
normal contractual risk. The Supreme Court
found that dividing the loss equally, as the
Court of Appeal in Warsaw did in its judgment
of 27 November 2017, was therefore
incorrect. The Court of Appeal in Warsaw
has not yet re-examined this case.

The aforementioned judgment of the
Regional Court in Warsaw of 27 April 2018 is
also worth analysing,'” as the Court pointed
out that the contractor had incurred a
significant loss on the whole of the
construction works (not only on particular
scopes of works affected by the change of
circumstances). As the profits on other works
did not compensate the contractor for the loss
generated by the rise in fuel and asphalt costs
caused by the significant change of
circumstances, the unforeseen fuel and
asphalt costs should be divided between the
contractor and the owner. Consequently, the
Courtawarded the contractor half the amount

remuneration for construction works can also be
adjusted pursuant to the rebus sic stantibus
clauses in relation to public contracts

of the unforeseen fuel and asphalt costs.

Other relevant issues

Aslightly different approach to serious loss
and calculation of the increase in the
contractor’s remuneration was taken by the
Court of Appeal in Warsaw in the judgment
of 27 November 2017, where the Court
found that the amount corresponding to the
unexpected rise in materials prices should be
reduced by the profit assumed by the
contractor. Subsequently, only half the
amount calculated in this manner should be
awarded to the contractor as the amount due
to it in connection with a change of
circumstances, pursuant to Article 632. The
Court found here that charging the entire
loss calculated in this way to the owner would
not be compliant with the principles of social
coexistence. Interestingly, after a last-resort
appeal by the contractor, the judgment was
overturned by the Supreme Court in a
judgment of 24 May 2019 and the case was
referred to the Court of Appeal for
re-examination. In the judgment of 24 May
2019, the Supreme Court held that the
application of the specific rebus sic stantibus
clause (Article 632) would lead to such an
increase in the contractor’s remuneration
that its loss would not be serious (not that
the contractor would not incur any loss at
all). In other words, the increase in the lump
sum remuneration under Article 632 should
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European and Polish public procurement law
restricts the introduction of changes to public
contracts. This fact was raised by investors
subject to these restrictions as an argument
against the application of rebus sic stantibus
clauses to public contracts for construction
works. However, this issue was settled in a
number of judgments and it is now accepted
that remuneration for construction works
can also be adjusted pursuant to the rebus sic
stantibus clauses in relation to public contracts.'®

Polish investors using FIDIC contract terms
often heavily amend their content. Common
changes introduced by Special Conditions
include deletion or modification of
Sub-Clause 13.8 of the FIDIC Conditions of
Contract for Plant and Design-Build (the
FIDIC Yellow Book). This has been raised as
an argument against the use of the rebus sic
stantibus clauses under the Civil Code.
However, this approach has been rejected in
case law, where courts have accepted that
elimination of this sub-clause could not be
interpreted as a finding that Article 357.1 of
the Civil Code did not apply.”

Notes

1 Supreme Court resolution of 29 September 2009,
III CZP 41/09; Supreme Court judgment of
11 January 2017, IV CSK 109/16.
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2 Supreme Court judgment of 29 March 2012, I CSK
333/11; Supreme Court judgment of 29 October 2015,
1 CSK901/14.

3 Judgment of the Court of Appeal in Warsaw of
4 July 2016, VI ACa 569/15.

4 Ibid; judgment of the Regional Court in Warsaw of
27 April 2018, XXV C 1697/12.

5 Supreme Court judgment of 29 October 2015, I CSK
901/14; see n 3 above.

6 See n 3 above.

7 See n 5 above, Supreme Court judgment.

8 Judgment of the Court of Appeal in Warsaw of
27 November 2017, VII ACa 824/17.

9 Judgment of the Court of Appeal in Warsaw of
6 November 2017, VI ACa 1462/13.

10 See n 4 above, Regional Court.

11 Supreme Court judgment of 8 March 2018, II CSK
325/17.

12 Judgment of the Court of Appeal in Krakow of
25 May 2016, I ACa 179/16; see n 1 above, Supreme
Court judgment; see n 9 above; see n 8 above; ibid.

13 Judgment of the Court of Appeal in Szczecin of
17 March 2016, I ACa 894/15; ibid, Court of Appeal
in Krakow; see n 8 above.

14 Judgment of the Court of Appeal in Warsaw of
28 June 2016, VI ACa 268/15.

15 Cf, eg, Supreme Court judgment of 3 June 2015,V CSK
589/14; see n 13 above, Court of Appeal in Szczecin;
Supreme Court order of 24 April 2019, I CSK 640/18.

16 Supreme Court judgment of 24 May 2019, I CSK
218/18.

17 See n 4 above, Regional Court.

18 See n 14 above; see n 3 above; see n 9 above; see n 4
above, Regional Court.

19 Ibid.

Tomasz Darowski is a partner at Domanski
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Reviewed by Jaclyn Masters

hose practising in the field of construction

and engineering will undoubtedly be
familiar with both Philip Loots and Donald
Charrett. Together and individually, Loots
and Charrett have published extensively and
have a broad practice within these fields. The
Application of Contracts in Developing Offshore
Oil and Gas Projectsfollows in the steps of their
existing works in its thorough coverage of the
development of offshore oil and gas projects
internationally. The text is both academically
rigorous and grounded in key industry
and legal frameworks. Like their earlier
co-authored text, Practical Guide to Engineering
and Construction Contracts, this newly released
text has a very practical industry focus and is
aimed at lawyers and construction professionals
alike. This is an advanced text and will be most
beneficial to those with a working knowledge
of the industry, specifically the intricacies of
offshore oil and gas projects.

The Application of Contracts in Developing
Offshore Oil and Gas Projects is a practical guide
with an emphasis on offshore oil and gas
project development and the heightened risk
profile these projects have when compared
with onshore construction. The text reads like
a practical glossary and comprehensive
overview of some key risk and project issues at
the various stages of an offshore oil and gas
project. Structurally, the text examines
projects from inception to decommissioning,
with a practical focus at all stages. It is also
worth noting that the advice in this text is
supplemented by appendices. For example,
to support the focus in Chapters 3 and 4 on
feasibility studies, Appendix B includes a
sample framework.

The earlier chapters focus on ensuring
that readers understand important
definitions and thematic concepts as well as
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appreciate the key risks that typically arise
on offshore oil and gas construction
projects. There are helpful and targeted
international examples and case studies,
and the commercial and legal ramifications
of project decisions are explored. For
example, in Chapter 2, the authors use a
United Kingdom case study on fraudulent
misrepresentation of key project personnel.
It serves as a timely reminder of the
importance of representations made during
a project tender phase about the personnel
who will be involved in the project.
Subsequent chapters explore more specific
areas spanning the life cycle of an offshore oil
and gas construction project. For example,
Chapter 5 focuses on contract strategy and
addresses the common misconception that an
engineering, procurement and construction
(EPC) contract is of necessity a lump sum
contract. It distinguishes between EPC and
engineering, procurement and construction
management, both in terms of issues like
privity of contract, buildability, and the dispute
resolution implications, with some focussed
diagrams to demonstrate these issues.
Chapter 7 looks at the all-important choice
of contract for oil and gas projects. As well as
outlining a case for the use of standard forms,
the authors illustrate some key ones used
across the world in the industry. By the same
token, they warn against the use of precedents
based on the theory that no two offshore
construction projects are the same. While this
may be the case, what these projects do share
is the most common single cause of project
failure: inappropriate project organisation,
including having the wrong people in key
positions, with roles and responsibilities that
are neither well defined nor understood.
Chapter 15 explores this carefully and its
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inclusion in the text is appropriate given the
reiteration of the need for the key personnel
to be well matched to the specific project, first
articulated in earlier chapters.

Chapter 16, focusing on international
contracting, is a chapter I think many
working in this field will be particularly
interested in given the tendency for oil and
gas projects to have an international reach in
some form because of scale and cost
considerations. Much of the chapter helpfully
consists of checklists regarding general
considerations to be resolved, contract
documentation, company issues, and other
vital areas. A detailed case study of the
Petrobras-36 project supports this.

Unsurprisingly for those working in
offshore oil and gas construction, variations
are described as being at the heart of most
offshore disputes. Chapter 18 contains
practical project management advice, for
example, on the importance of documentary
evidence and maintaining accurate records,
dataand contemporaneous communications.
Intrinsically, this also reads as sage dispute
avoidance and risk management advice.

Chapter 20, another topic likely to be
anticipated by many working in this area,
looks at the challenges in achieving successful
megaprojects. This chapter focuses on just
two of the issues that can be addressed to
improve project outcomes: scoping and risk
allocation. This reflects the focus given to
these issues throughout the book, and in
relation to projects of all sizes within the
offshore construction oil and gas category.

While many of the chapters cover content
that one would expect to find in a text of this
nature, several stood out as unique, either
structurally or in content. As an example,
Chapter 12 looks at construction in a
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practical setting. It uses an unspecified
medium-to-large project as a working case
study, in addition to the many international
reported judgments discussed in the chapter.

Similarly, many chapters use a checklist
approach, perhaps best demonstrated in
Chapter 13, which  walks through
commissioning and start-up. The use of this
list format will be particularly helpful to
experienced professionals looking for a
more nuanced and thematic engagement
with project issues.

Chapter 14, which includesasample insurance
clause alongside the discussion of risk allocation
and insurance, is another example of content
that was particularly helpful.

In terms of unique content, Chapter 19
explores the interesting concept of economic
duress in the context of construction contracts
on large oil and gas projects, from an
Anglo-Australian perspective. The authors
outline the elements of the claim, with
extensive case references. They also explore
the practical application of the law. The final
chapter closes with decommissioning, a natural
end for a book on offshore oil and gas projects
given the end of (productive) life. The
processes involved are discussed by reference
to the UK continental shelf.

Overall, this is a comprehensive and practical
text, and the advanced focus will make it a
valuable resource for legal and construction
professionals working on offshore oil and gas
construction projects internationally.

Jaclyn Masters is a licensed attorney in Texas and a

legal practitioner in Victoria, Australia.
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1 Practical Guide’ is an understatement.

Covering 18 countries, each almost a
book in its own right, and with 442 pages, this
is not bedtime reading.

It is said that this book is not intended to
be a formal text on the use of FIDIC, but
such is the comprehensive nature of the
guidance and explanations within the
opening chapters that it will undoubtedly be
regarded as one of the definitive guides to
what FIDIC is and how to use it.

Apart from some useful summaries as to
the differences between the rainbow forms,
there is a detailed consideration of the
Golden Principles, upon which FIDIC is
drafted. This helpfully sets the scene for all
the subsequent chapters and should be
read by all those who seek to draft or
amend FIDIC in order to recognise and
understand the importance of how and
why it is drafted, with the division of risk
and responsibility.

It is important when examining the
underlying use of FIDIC under different
jurisdictions that the user recognises the
allocation of specific risks, duties and
obligations and how these have evolved over
a long period of time.

While this book is about jurisdiction
differences and is not specifically aimed at
lawyers, it carefully provides enough
explanation and guidance to the reader to
ensure that fundamental aspects such as the
allocation ofrisk are clearly set out and defined.

Any user of FIDIC will benefit from a careful
reading of the chapter on the preparation of
Particular  Conditions. It gives clear
explanation and guidance as to the meaning
of the standard provisions and concise
assistance on what should and should not be
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THE INTERNATHIMAL APPLICATION
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EONTED BY HAL O CHARRBETT

changed, depending on the contents of the
General Conditions and governing law.

If there is a criticism of this section of the
book, it is that it undoubtedly goes into
more than superficial detail and in
conjunction with the detailed tables and
prodigious footnotes, there is a significant
amount to take in, digest and absorb. This
book is probably not suitable for a first-time
user of FIDIC unless read and accompanied
with a full unamended form of the required
FIDIC contract and the time to read it.

The book is written in plain English and
with a minimum of legal jargon, but these
early chapters still pull no punches and there
is no oversimplifying. However, for individuals
and parties with either some experience of, or
long-term exposure and use of FIDIC, there
are some great tables that identify
modifications which might be made, and then
sections dealing with which are most likely to
appear, as between governing laws, applicable
laws and employer’s performance.

As a consequence of this methodical and
patient analysis of a standard FIDIC
contract, its layout, context, intent and
purpose, these early chapters provide
sensible assistance in its use and how to
complete and apply the contract. Thereafter,
you are ready to dive into any one of the 18
country-specific chapters.

As is made clear, these are all, bar one
signed up to the New York Convention.

Each country’s section follows the same
formatand dealswith aset of specific questions
and issues. They cover the country’s basic
legal environment, the applicable law and
guidance as to the changes required to adapt
FIDIC and the special conditions required to
account for jurisdictional differences on

57



BOOK REVIEWS

common construction law issues such as gross
negligence, loss of profit, termination, dispute
resolution and variations. Thus, there is a
strong cross-jurisdictional content.

Each section is authored by a solicitor or
of counsel with extensive construction
experience in the delivery of projects and
dispute resolution using FIDIC. Most of
the authorsare also arbitrators, adjudicators
and even judges, so are able to understand
and apply the principles observed from a
variety of very helpful aspects. One very
helpful aspect of each section is an outline
of which issues a court or arbitrator may
construe differently to that which is
outlined in the contract, whether due to
local law or custom.

It is neither possible nor practical to
review in detail all 18 sections, so purely
from the personal perspective of the
reviewer, a short comment on the Australian
and Italian entries are set out below, by way
of comparison.

The individual sections are perhaps not
enough on their own to stand as
comprehensive references as to the ways in
which FIDIC will be interpreted and how it
should be completed for each country.

However, there is more than enough detail
to ensure competent contract administrators
comprehend the scale of issues they must
consider, and are able to raise these with
their client and, as necessary, to employ legal
expertise locally to advise in greater detail.

Mention must also be given to the
wonderfully coherent and useful glossary.
Once again itis comprehensive and includes
not only English words but words from
across the world — for example, the word
‘impervision’ from Romania.

While aimed at contract administrators
and/or lawyers who are more familiar with
the requirements and peculiarities of FIDIC
and the application of FIDIC in a range of
jurisdictions, any lawyer involved in the
drafting and negotiation of a FIDIC contract
should read and digest this book.

If you advise across multiple jurisdictions or
have clients operating in different countries,
then this book can be considered to be essential.

It is available in an electronic version as
well as in hard copy.

Bill Barton is a Director at Barton Legal Limited,

Leeds.

Australia is a common law country.

Italy is a civil law country.

Australia comprises six states and two territories.

The Italian civil code is one of the primary sources of law and
is divided into six books, of which the fourth book regulates
the general provisions of obligations of contracts (including
construction agreements).

While judgments from other common law jurisdictions will in
theory be followed, there are instances when the statutory
frameworks existing within the six states has led to judgements
being overruled by a relevant court.

There is general freedom to agree the law of the contract and
there are no particular requirements of formality.

Unlike in the UK, statutory adjudication is confined to payment
disputes.

However, there are safeguards such as double signing, which
are advised in order to be compliant with Italian law.

This section has a very detailed and useful summary of the
applicable legislation for each state and territory as it applies to
some of the fundamental aspects of FIDIC contracts.

There are also, for example, peculiar requirements that operate
in the event of insolvent termination.

Table 1: comparison between Australia and Italy
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experts are also available fram the IBA website and iTunes.
Recent highbghts ncluds

= |nierviews with Romano Prodi, the 10ih President o
the EC; ICC Prosacutor, Fatow Bensouda; lennifer Rubin,
Wastirmgton Past colummist an the Trumg administration;
and Bill Broweder, investment specialist on Putin's Aussia
+ Padcasts on: Brewt = an uncertain futuee; democracy

in crisis; #haToo and the legal proftession; and cimate
change = & tipping poant

ON THE MOVE

The Glabal wsight app has moved o a8 new, improved platfomm

Dretails of how to access the app and all 1BA digital content can
b found at weow.ibanet.org,

@ www.ibanet.org E @IBAnews n finternationalbarassociation /IBAGloballnsight
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Guidelines for submission of articles and updates from around the
world

Avrticles should be submitted to clint.submissions@int-bar.org.

Articles/features should normally fall in the range between 3,000 and
4,000 words.

The author’s name will appear with title but without post-nominal letters etc.
Please provide a very short description (<20 words), which should include the
author’s name, firm or organisation, city and email. For example: ‘[name] is a
[role] at [firm] in [city] and can be contacted at [email].’

As this publication is aimed at busy lawyers, please provide a 50- to 100-word
summary, which would serve as the ‘standfirst’ (or introductory paragraph). This
summary could be written in the form of a question or could state a problem
that the article then deals with, or could take the form of some bullet points.
Avrticle titles should be 5-10 words long.

Endnotes are to be used for citations only. Footnotes are not used in this
publication.

We welcome any graphs or other visual illustrations, including photographs
that enhance the article.

The Editorial Board cannot guarantee publication. All contributions may be
subject to evaluation by the Editorial Board prior to publication.

Updates can be up to 1,500 words, and should address a recent (from
the past six months) court decision or change in local law of relevance to
construction projects.

Terms and conditions

The article must be the original work of the author, must not have been
previously published, and must not currently be under consideration by
another publication. If it contains material that is someone else’s copyright,
the unrestricted permission of the copyright owner must be obtained and
evidence of this submitted with the article and the material should be clearly
identified and acknowledged within the text. The article shall not, to the
best of the author’s knowledge, contain anything which is libellous, illegal or
infringes anyone’s copyright or other rights.

Copyright shall be assigned to the International Bar Association (IBA) and
the IBA will have the exclusive right to first publication, both to reproduce
and/or distribute an article (including the abstract) throughout the world in
printed, electronic or any other medium, and to authorise others (including
reproduction rights organisations such as the Copyright Licensing Agency and
the Copyright Clearance Center) to do the same. Following first publication,
such publishing rights shall be non-exclusive, except that publication
elsewhere will require permission from and acknowledgment of the IBA.
Such permission may be obtained from the IBA Director of Content at
editor@int-bar.org. The rights of the author will be respected and the name
of the author will always be clearly associated with the article.

Construction Law International is intended to provide commentary and
general information. It should not be relied upon as legal advice. Formal legal
advice should be sought in particular transactions or on matters of interest
arising from this publication.
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The eyeWitness mobile app; seeking
justice for the worst international crimes

eyeWitness fo Afrocities bagins with a simple
vigion: o world where the perpetrator: of the warst
international crimeas are held accountable for their
actions, s an initialive of the Internalional Bar
Associafion [IBA], with the suppart from LexisNexis
Legal & Professional, the eyeWitness fo Atrocities
app provides g means of docurmenting human
fights atrocities in a secure and verifiable way so
that the material con be used as avidence ina
court of law,

Every day, around the world, human rights
defenders, investigators, journalists and ordinary
citizens capture photos and video of afrocifies
committed by viclent ond oppressive states and
groups. eveWitness provides these individuals
with d tool o incredse the impact of the
fooctage they collect by ensuring the images
can be authenticated and, therefore, usedin

investigations or trials.

With the eyeWitness mobile app, wsers capture
photos or videos with embedded metadata that
shows where and when the image was taken

and confimms that it hos not been altered. The
images and accompanying verification data are
encrypled and stored in a secure gallery within the
app. Users then submit this information directly to a
storage database maintained by the eyeWitness
organisation, creating a trusted chain of custody,
LUzers retain the ability to share and upload copies
of their now vernfioble footage to social media or
ather auflefs.

@ www.eyewilnessproject.org W @eyewitnessorg

eveWitness becomes an
advacate for thea relevant

footage it recaives,
ensuring it is used to
promate accountabilmy
tor the atrocimes filmed.
An expert legal team
analyses all footage
receivad and idaenfifies
the dppropricle
autharities, including
imtemnaticnal, regional
or national courts, to
imvestigate further.,
eveWitness also works
closely with organisations already

documenting such crimes to incorporate the app
into existing workflows that seek accountability for

these same crimes,

By offering a solution to the evidentiary challenges
of maobile phone footage, the eyeWitness app
empowers those courageous individuak who are
capturing footage with the akility o uze thesze

the images to bring the perpetrators of sefious
intemational atracity crimeas to justice,

The eyeWitness to Atrocifies app is available to
download for free on Android smartphones. For
more information, visit www.eyewitnessproject.org,
follow @eyewitnessorg on Twitter or Facebook, or
watch the eveWitnes: YouTube channel.

Kl evewitnesstoatrocities BB eyewilnessproject



