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Akinyosoye

The role of carbon taxes in
achieving net zero by 2050

ndoubtedly, greenhouse gas (GHG)
emissions have astronomically
increased over the last decade. The
ripple effect of this has seen the
Earth warm up at an alarming temperature
of approximately 14 degrees Celsius.1
The World Meteorological Organization
also noted that global temperatures are
expected to rise by four degrees Celsius
above preindustrial levels by the end of this
century.2 Hence, governments are making
conscious efforts to reduce these emissions,
without jeopardising the growth of their
economies. While there are many economy-
driven approaches, one approach which is
undermined by many is that of GHG tax,
otherwise known as carbon tax.

Currently, CO2 resulting from the burning
of fossil fuels remains the predominant
GHG released into the atmosphere. Thus,
this tax is typically imposed on coal, oil and
natural gas, in proportion to the amount
of carbon contained. The burden of this
tax is passed in the form of higher prices to
final consumers of electricity, petroleum-
based products and energy-intensive goods.3
This approach influences consumer and
producer economic behaviour, in that
the demand of the former with respect to
such goods will fall significantly and the
latter will opt for cheaper and renewable
means of generating power. Equally, the
implementation of an effective carbon tax
policy will increase the tax revenue of any
given government. This revenue can then
bolster domestic efforts in fighting climate
change, which includes partnering with local
companies to fund research on low-carbon
technology.4 Additionally, the revenue can
incite social and economic progress, by
encouraging governments to invest in social
infrastructures; mitigating the harshness of
higher carbon prices on poorer households;
and finally, lowering income taxes in order
to foster economic growth.5 However, since
GHG tax intends to reduce emissions, the
revenue is expected to decline in the decades
to come.

A comprehensive carbon tax policy is
expected to have direct environmental, social
and economic effects. Firstly, the carbon
tax approach must be decided. Notably,
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there seems to be a consensus that the direct
emissions approach is the most suitable
for a modern society.6 This is because the
approach seeks to achieve an emission
trajectory that will ensure the gradual
reduction of the GHG concentration in the
atmosphere. Additionally, this approach is
suitable to tax energy CO2 emissions and
non-energy emissions.7 In other words, this
approach allows a broader carbon tax base,
which is another important consideration
in determining an effective policy. The
administrative ease of carbon tax must
be considered. Generally, experts have
recognised that carbon taxes are easy to
administer because they can be piggybacked
on existing fuel taxes, which many countries
collect with ease.8 Perhaps, the most
important consideration is the international
attraction for carbon tax. An effective
carbon tax policy can greatly abet countries
in achieving their ambitious targets under
the 2015 Paris Agreement. Furthermore, an
internationally developed policy will promote
certainty in setting an appropriate rate, in
tandem with the social cost of environmental
damages suffered across the globe and
the desired net zero emissions by 2050.
In setting a rate, it is argued that the total
emission activities of such countries must be
recognised. Hence, an average rate of $35 per
ton carbon tax is sufficient for most countries
to achieve their respective pledges under
the Paris Agreement, apart from a few which
made overly ambitious pledges which cannot
be reached even with a rate of $70.

An international approach to
implementing carbon tax is very crucial
for a number of reasons. The suitability of
carbon tax for achieving the pledges under
the Paris Agreement is the major reason, as
it means an international carbon tax policy
will be developed in a manner consistent with
already existing global efforts to fight against
climate change. Additionally, an international
policy will make it relatively easier for
countries to implement the policy nationally
with less political tension and difficulty.
Nonetheless, there are certain international
laws which can hinder the implementation of
an effective international policy. For instance,
emissions from international aviation are not




taxed at all as a result of the 1944 Chicago
Convention.9 Similarly, international
maritime transport is not taxable, although
there are no international laws expressly
prohibiting such.

Is the carbon tax approach a one-size-fits-
all approach?

Notwithstanding the admirable prospects

of an effective carbon tax policy, it will

be misleading to assert that carbon tax
policy alone will be sufficient to achieve

the 2050 net zero objective. As such, there

is need for collaboratives efforts among
countries to develop additional initiatives

on the reduction of GHG emissions, such

as the recent efforts of the Organisation for
Economic Co-operation and Development to
establish climate mitigation measures,10 and
the shifting view of investors on ESG.11
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combinations of drugs; or other methods
such as electrocution, nitrogen hypoxia,* or
firing squad where lethal injections are not
available.” Foreseeably, such methods are
leading to disastrous outcomes,® especially
where executions are carried out by prison
staff with little to no training. Medical
professionals, having taken an oath to ‘do no
harm’, are prohibited from participating in
executions.’

Researchers with the Death Penalty
Information Center found that ‘[i]n 2022
seven out of the twenty US execution
attempts were “visibly problematic” as a result
of executioner incompetence, failures to
follow protocols, or defects in the protocols
themselves.”® The execution of Joe James Jr
in Alabama was the longest botched lethal
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injection execution in US history, after the
executioners took three hours to set an IV

line.? Capital punishment states have been
responding to these botched attempts by
proposing laws to limit public access to the
information on when, where and how lethal
injection drugs have been procured and
restricting which parts of an execution can
be seen or heard by witnesses.'” This isn’t
entirely a new trend. None of 17 of the states
that conducted executions between 2001 and
2018 were transparent throughout the whole
execution process, blocking either sound or
view, and not informing witnesses of when
and which drugs were being injected.' In a
democracy like the US, where public opinion
on capital punishment correlates to the
persistence of death penalty statutes,'? states
should not hide any part of the execution
process from witnesses. Transparency is
vital, despite the possibility that witnessing a
botched execution may be a violation of that
witness’ right to be free from torture."
States must be held accountable for when
their methods of execution subject inmates
to intense pain and drawn-out suffering
- violating the domestic prohibition on
cruel and unusual punishment, and the
international prohibition on torture.'
Accountability is only possible where there
is sufficient transparency into the methods
and procedures used in executions. When
states adopt execution secrecy laws they
limit meaningful discussion and oversight
of executions.'”” In November 2022,
Alabama Governor Kay Ivey sought a pause
in executions, following the second failed
lethal injection of that year where prison
officials failed to place an IV line, and
ordered a review on the state’s execution
procedures.'® Tennessee Governor Bill Lee
also halted executions in April 2022 pending
areview of the protocols after learning that
the Tennessee Department of Corrections
had failed to test its lethal injection drugs
for contaminants.'” Arizona has also halted
executions, after botching three out of three
executions in 2022 (having only resumed
them that year following an eight-year hiatus)
during which one inmate had to talk the
prison staff through inserting the IV line."®
While public outcry was not always listed as
the reason for halting executions it is hard
to imagine that the governors would have
taken such steps without witness accounts
of watching prison staff try for hours to set
an IV line or watching inmates convulse,
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bleed or otherwise suffer through drawn out
procedures.'

Beyond the need for accountability,
executions should be witnessed because
research has found that individuals who
witness an execution are likely to change their
opinion of the death penalty - not necessarily
because they believed that the process was
unfair to the inmate, but because of the
psychological toll on those participating
in or witnessing the execution.” Not all
witnesses have a choice in being present.

The presence of prison staff, journalists

or lawyers may be required as part of their
work. Some states require witnesses who are
members of the public and unaffiliated with
the case.”! Further research should be done
into the psychological repercussions of being
required to participate in executions as many
correctional staff report suffering from ‘life-
altering trauma’.** The harm to witnesses
must be understood, even as it is vital that

as long as executions are carried out, they
are also being witnessed. Evidence suggests
that individuals who are involved with or
witness executions are likely to change their
stance on the death penalty.* NPR spoke
with 26 people who worked on more than
200 executions in 17 states and found that
none of them who had witnessed an execution
expressed support for the death penalty,
including those who had initially supported it.**

States should not be allowed to shroud
their execution process in secrecy by
prohibiting from disclosure the names of
the companies, distributors and pharmacies
that provide lethal injection chemicals.® The
public needs access to more information
than can be provided by simply witnessing an
execution. The types of chemicals being used
in lethal injection, the extent to which they
have been tested and where they have been
sourced from should all be made public

Witnessing an execution without knowing
what drugs are being used does not allow for
a full picture. There is no correlation between
how easy an execution is to watch, and how
much someone is suffering. While difficult to
watch, researchers have posited that the most
humane way of executing someone is likely by
firing squad where death is instantaneous.*
Death by lethal injection can have the
appearance of quick and easy death because
of a paralysing agent that masks the physical
responses to the chemicals which are causing
death while in reality the inmate may be
experiencing intense pain and distress.?’




The application and legality of the death
penalty in the US is on a 20-year decline.®
Increased public scrutiny of executions is
necessary, despite the harm to witnesses,
because the more understanding of harm
caused by executions to the individuals
executed and to witnesses, the more quickly
abolition will be reached. Transparency is
necessary to the path forward. The more
people know about the death penalty, the less
likely they are to support it.*?
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Kanyiri Kariuki

The Faustian Pact of Carbon

Trading

r Ntina Tzouvala in her monograph

Capitalism as Civilization A History

of International Law employs

the insights of Marxist and post-
structuralist philosophical approaches with
sharp legal analysis to examine how the
Standard of Civilization has been used by
International Lawyers to shape the capitalist
regime of the international legal order for
decades. She argues that the Standard of
civilization is an argumentative pattern which
oscillates between what she calls “The Logic
of Improvement” and the “Logic of Biology”

For this analysis I shall restrict myself to
the Logic of improvement, which offers a
prospect of inclusion in the international
economic order that is firmly conditioned
upon capitalist transformation. The logic of
improvement conceptualized and promoted
the historically contingent form capitalist
modernity had assumed in the West as the
only morally acceptable state of being and
equated any deviation from it with collective
moral failure!

Within the register of the ‘logic of
improvement’, arguments about civilization
revolved around the practical universalization
as well as the universal ethical validity of
what were some core institutional and
legal preconditions of the establishment
and reproduction of the capitalist mode of
production.?

What this essentially does as Tzouvala
puts is to reproduce the imperialist spheres
of political domination and intensified
economic exploitation, or in the most recent
iteration, it structures ‘global value chains’ in
order to transfer value from the periphery to
the imperial center.

Throughout the nineteenth century, a
wide variety of juridical techniques were
mobilized by settlers, colonial administrators
and imperial bureaucrats in order to
reconstruct the legal systems governing land,
natural resources, animals, humans and their
mutual interactions, and subject them to the
rationalities of capitalist accumulation.”

There is no doubt whatsoever that the
greatest threat the world currently faces is
the adverse effects of climate change. These
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adverse effects having been brought about
by the nature of extractive capitalism into a
political economy over the last two hundred
and fifty years. As the systemic threats of
climate change, ecosystems destruction,
inequality, grinding human rights issues,
and food insecurity become manifest,
fundamental questions remain for how the
legal world should build new offerings to
serve the transition?*

Efforts towards a more regenerative mode
of capitalism have re-written the “Logic of
Improvement” by having its modern iteration
with the genuine goodwill under the term
“Sustainable Development goals” Do not
get me wrong here, this is not a blanket
condemnation of the efforts to tackle the
threat of climate change, rather it is an
observation that even the Devil can cite
Scripture for his purpose®

What does the Logic of improvement look
like in this case? Legal services to enable
companies and investors to understand the
opportunities created by the multilateral
ESG /SDG architecture, the Paris Climate
Agreement, the EU Green taxonomy, and a
broad proliferation of sustainability driven
policy changes worldwide® Among the most
critical issues identified are the following
Governance; Climate Change; Corporate
Responsibility; Sustainable Finance;
Environmental Liability; Carbon Trading;
Business and Human Rights; Ownership of
Natural Assets; and ESG Capital Markets /
Securities Regulation’

I wish to place emphasis on Carbon
Trading. Because most countries, institutions,
companies and individuals will continue
to generate greenhouse gas emissions
through their activities even as the world
decarbonises, many choose to compensate
for these ‘residual’ emissions. The most
common approach for doing so is to purchase
carbon credits. This is commonly known
as ‘offsetting’ emissions, with the terms
‘offsets’ and ‘carbon credits’ often used
interchangeably.? However, disagreements
over technical details and the principle
of compensation — exacerbated by loose
terminology — have fuelled controversy




over the degree to which carbon credits
should be used to allocate resources for
decarbonisation.’

A recent article titled “Living with

uncertainty in carbon markets”*°

follows

Governments and companies are betting

heavily on the voluntary carbon market

(VCM) to achieve decarbonisation goals.

However, many carbon credits are not

only risky (because saving carbon is not

guaranteed) but highly uncertain in the

sense that the chance of success simply
cannot be measured. Such uncertainty
leads to endless debate over the value of
credits and the methodologies used to

measure that value - as evidenced by a

recent investigation by journalists at The

Guardian, Die Zeit and SourceMaterial

into rainforest carbon offsets issued by

the largest voluntary standard, Verra.

In July 2017, a strange scene unfolded at the
G20 summit in Hamburg. Responding to a
question by an Ivorian journalist about the
possibility o fa Marshall Plan for Africa, the
President of France, Emmanuel Macron,
retorted, ‘The challenge of Africa, it is totally
different, it is much deeper, it is civilizational
today. What are the problems in Africa?
Failed states, the complex democratic
transitions, demographic transitions, which
is one of the main challenges facing Africa.’™
Six Years later at COP27 the narrative of
Africa being the largest victims of the climate
crisis had already rooted itself It is at this
moment the Logic of Improvement and

the Logic of Biology begin their twin dance
to sustain the capitalist regime. In depth
reading of 19th century colonial history
reveals that capitalism and the attendant
hunger for resources was the wind behind
the sails driving imperial colonialism.*” This
unexplained focus on Africa while addressing
a global problem will reveal to careful
observers the way in which capitalism has
positioned itself to reclaim its position at par
with contemporary sovereignty.”

Dr Mordecai Ogada is keen to point out
that the first sign of this is when conservation
interests provide avenues for corporations
to further their capitalist objectives. One
such outfit happens to be the Northern
Rangelands Trust. NRTs carbon credit
project in Northern Kenya is the world’s first
large scale grasslands soil carbon project.
Through land protection and rotational
grazing practices the project helps improve
grazing facilities for pastoralists and the sale

put it as

of carbon credits generates revenue for 14 of
NRT’s 39 conservancies in the arid and semi-
arid lands of Northern Kenya.

On the 17th of November, at a COP27
event in Sharm el-Sheikh, Egypt, the Natural
Climate Solutions Alliance (NCSA), awarded
the NKRCP as a Lighthouse Project. This
prestigious award recognizes the Project as a
Natural Climate Solution (NCS) that is a true
beacon for best practice, and that delivers
high-integrity NCS carbon credits, generates
biodiversity gains, and provides substantive
social and economic benefits to indigenous
communities®

Alook at the communities within these
conservancies and the perceived carbon
foot print reveals a disingenuous routing
of the funds to conservation organizations
headquartered in the source countries.
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Omer Omer

Accountability gaps and
private security contractors:

The case of Black Shield
Security Services

etween 2019 and 2020, hundreds of
Sudanese individuals were employed
by Black Shield Security Services, an
Emirati private military and security
company (PMSC), to work as security guards
in the United Arab Emirates.' Instead, they
were forced to participate in the armed
conflict in Libya as hired mercenaries.

This case is a unique intersection of
labour and humanitarian law that exposes an
alarming gap in accountability for non-state
actors. On the one hand, the security guards
were offered deceptive labour contracts
under abusive work conditions. On the other,
they were exposed to an armed conflict that
left them both as potential military targets
and possible perpetrators of war crimes.

Background

After being hired, the workers were
transported upon arrival in the UAE to a
remote military facility run by the Emirati
armed forces.? The military officials expected
them to complete eight weeks of military
training and confiscated the workers’
phones and passports.® Eventually, they were
presented contracts that implied securing
Emirati assets inside and outside the country.
The workers were then secretly transported
to an Emirati airbase in Libya, from which
they were moved to a military compound run
by fighters of the Libyan Arab Armed Forces
(LAAF). The LAAF enjoys heavy financial and
military backing from the UAE.® The workers
were instructed to protect this compound,
as it secures surrounding oil fields that are
critical to the operations of the LAAF.®

4

Labour law and the prohibition of forced
labour

The labour conditions of the UAE give
context to the deceptive conduct of Black
Shield Security and the Emirati armed
forces. The UAE labour market tolerates far-

reaching abuses of foreign workers.” Workers
fear retaliation from their employers, who
regularly confiscate their documents and
withhold salaries and other benefits.®

Yet, this case presents several violations
of existing UAE laws. For one, government
regulations already prohibit employers
from confiscating documents.? Moreover,
international legal standards prohibit
forced labour practices. The Forced Labour
Convention 1930 defines forced labour
as work not offered voluntarily exacted
under the ‘menace of any penalty’.'
The Convention obliges states parties to
criminalise forced labour, while its 2014
Protocol requires action to prevent, sanction
and remedy forced labour.!!

Humanitarian law and the principle of
distinction

Beyond labour violations, the Black Shield
Security workers were acutely exposed to a
non-international armed conflict (NIAC).
Their participation triggers applicable rules
of international humanitarian law, namely the
principle of distinction.

Common Article 3 of the Geneva
Conventions require parties to a NIAC
to distinguish between those taking no
active participants in hostilities, including
civilians.' Civilian populations, as well as
individual civilians, are prohibited from
being the object of attack."” Article 13(3)
of Additional Protocol II further states that
civilians shall enjoy protection ‘unless and
for such time as they take a direct part in
hostilities’."*

These standards were restated specifically
for PMSCs in the Montreux Document."
The 2008 agreement binds contracting
states to humanitarian law principles even
when outsourcing military operations.'® The
treaty reaffirms the responsibility of states
over private sector conduct and their due
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diligence obligation when contracting such
firms.!”

Accountability gap

The Black Shield Security workers were
employed under false pretences and did not
benefit from any national or international
labour protections. The workers instead
faced sanction by their private employer and
the threat of serious punishment from their
military commanders.'®

Black Shield Security should be held
accountable for violations of Emirati
labour law. However, the implication of the
Emirati armed forces limits the potential
for accountability. The armed forces’
participation moves this conduct beyond
corporate responsibility to include state
responsibility for potential international
crimes.

The risk of harm against the Black Shield
Security workers was compounded by the
nature of their work as state-sponsored
military contractors, resulting in serious
potential violations of humanitarian law. The
workers were deployed to an active battlefield
to protect military assets, causing them to
possibly lose civilian protection as de facto
members of the UAE’s armed forces."

While private contractors are entitled to
civilian protection insofar as they do not
actively partake in hostilities, it can be lost if
they are absorbed as fighters of a belligerent
party.? In such circumstances, contracted
fighters are granted a ‘continuous combat
function’ as an organised unit under the
command responsibility of a party to the
conflict.”!

The Black Shield Security workers were
deployed under the Critical National
Infrastructure Authority, a government
body that was incorporated into the Emirati
armed forces.?? As a result, for the duration
of their forced labour in Libya, the Black
Shield Security workers were exposed to
direct attacks that would not automatically
constitute attacks on protected civilians. This
protection was removed against their will and
with fear of punishment, while potentially
absolving an attacking party of criminal
responsibility for a violation of humanitarian
law.

Conclusions

After one worker managed to make
outside contact, the workers were quickly

repatriated.” Despite attempts at further
litigation, the case against Black Shield
Security has received little attention since.**
Nevertheless, PMSCs are increasingly
prominent in modern armed conflict, and
have developed close relationships with states
that are parties to various armed conflicts.
This relationship helps them avoid national
and international labour standards, while
the nature of their work in armed conflict
settings may further enable impunity for
humanitarian law violations.

These gaps in accountability can be
exploited by PMCSs to possibly disastrous
ends. In the case of Black Shield Security,
the damage so far was minimal, yet without
adequate regulation and enforcement,
prominent non-state actors such as PMSCs
can steer impunity in modern conflict
towards dangerous new heights.

Noyes

1 ‘Sudan Workers Hired in UAE Deceived into Fighting in Libya,
HRW Reports’ (Middle East Monitor, 5 November 2020) www.
middleeastmonitor.com/20201105-sudan-workers-hired-in-
uae-deceived-into-fighting-in-libya-hrw-reports accessed 3
March 2023.

2 Human Rights Watch, ‘Recruited as Security Guards in

the UAE, Deceived into Working in Conflict-Ridden

Libya Instead’ (1 November 2020) www.hrw.org/

news/2020,/11,/01 /recruited-security-guards-uae-

deceived-working-conflict-ridden-libya-instead accessed

Ibid.

Ibid.

International Crisis Group, ‘After the Showdown in

Libya’s Oil Crescent’ (Middle East and North Africa

Report N°189, 9 August 2018) www.crisisgroup.org,/

middle-east-north-africa /north-africa /libya /189-after-

showdown-libyas-oil-crescent accessed

6 Seen 2 above.

7 Mustafa Qadri, ‘The UAE’s Kafala System: Harmless or
Human Trafficking?’ (Carnegie Endowment for
International Peace, 7 July 2020) https:/ /
carnegieendowment.org,/2020,/07 /07 /uae-s-kafala-
system-harmless-or-human-trafficking-pub-82188 accessed

8 Ibid.

9 See UAE Labour Law, Article 13(2); Ministry of Interior
Circular No 267,/2002. See further International Labour
Organization, ‘United Arab Emirates: Regulatory
framework governing migrant workers’ (8 September
2022) www.ilo.org /beirut /projects /fairway /
WCMS_776529 /lang-en /index.htm accessed

10 International Labour Organization, Forced Labour
Convention (Number 29) (adopted 28 June 1930,
entered into force 1 May 1932), Article 2. The UAE is a
state party to the Convention as of 27 May 1982.

11 International Labour Organization, Protocol of 2014 to
the Forced Labour Convention 1930 (adopted 11 June
2014), Article 1, 25. See further UNGA, International
Covenant on Civil and Political Rights (adopted 16
December 1966) 999 UNTS 171, Article 8(3).

12 International Committee of the Red Cross (ICRC),
Geneva Convention Relative to the Protection of Civilian
Persons in Time of War (Fourth Geneva Convention)
(adopted 12 August 1949) 75 UNTS 287, Article 3.

13 ICRC, Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the Protection of Victims
of Non-International Armed Conflicts (Protocol IT)

U o o

INTERNATIONAL BAR ASSOCIATION INTERNS” NEWSLETTER MARCH 2023



Nathalie Awada

(adopted 8 June 1977) 1125 UNTS 609, Article 13(2).

14 Ibid, Article 13(3).

15 The Montreux Document on Pertinent International
Legal Obligations and Good Practices for States Related
to Operations of Private Military and Security Companies
During Armed Conflict (adopted 17 September 2008).

16 Ibid, page 11.

17 Ibid. See further ICRC, ‘Principle of Distinction’ https://
casebook.icrc.org/law/principle-distinction accessed

18 Seen 2 above.

19 Nils Melzer, ‘Interpretive Guidance on the Notion of Direct
Participation in Hostilities under International Humanitarian
Law’ (ICRC, May 2009), 37-40.

20 Ibid.
21 Ibid, 31, 34, 39.
22 See n 2 above.
23 Ibid.

24 News outlets reported the protests that sparked the eventual
return of the workers. In subsequent articles, they reported the
start of extensive legal proceedings against high-ranking UAE
officials. See ‘Sudanese begin proceedings to prosecute UAE’s
Black Shield’ (Middle East Monitor, 3 March 2020) www.
middleeastmonitor.com/20200303-sudanese-begin-
proceedings-to-prosecute-uaes-black-shield/ accessed

A national court for the crime
of aggression against Ukraine

is not a solution

Introduction

In February 2022, Russia launched its
invasion of Ukraine. Since then, many
Ukrainian civilians have been Kkilled, injured,
displaced or have fled the country. They have
also been subjected to rape, sexual violence
and torture. Russia’s actions — aided by
Belarus - are palpably a brutal aggression.
Moreover, they can be characterised as crimes
against humanity, war crimes and genocide.*

According to Article 8 bis (1) of the Rome
Statute, “crime of aggression” means
planning, initiation or execution, by a person
in a position effectively to exercise control
over or to direct the political or military
action of a State, of an act of aggression
which, by its character, gravity and scale,
constitutes a manifest violation of the Charter
of the United Nations’.2 Hence, such crimes
are ‘leadership crimes’; leaders are the ones
who initiate those crimes as they are in a
position of control.

Additionally, the International Criminal
Court (ICC) has no jurisdiction to take the
case of aggression because: (1) Russia and
Ukraine are not State Parties to the Rome
Statute; and (2) Russia’s veto can be exercised
in the UN Security Council against any case
referral to the ICC.? Thus, a special tribunal
would fill these gaps to be able to prosecute
Russian officials. This article will tackle the
option of a special court within the Ukrainian
court system.
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International response

Avyear full of international law violations,
during which Russia has been carrying out
several ground and air strikes over Ukraine
- a global response was inevitable. Russia’s
horrific crimes have so far been condemned
by the UN General Assembly, admonished
by the International Court of Justice and by
the European Court of Human Rights.* The
G7 countries have been showing continuous
support to Ukraine in order to undermine
Russia’s military capabilities.

On 12 December 2022, the European
Council reaffirmed its commitment
to support Ukraine to face Russia’s
‘illegal, unjustifiable and provoked war’.?
Subsequently, on 19 January 2023 the
European Parliament adopted a resolution
that calls for the establishment of an
international war crimes tribunal to hold
Russia accountable for its invasion of
Ukraine. Philippe Sands KC was the first to
propose it and was backed by international
lawyers and the UN,® where the draft
resolution was first circulated and was
described as a ‘Nuremberg-style tribunal’.’

Nevertheless, ICC prosecutor Karim Khan
KC opposed a special tribunal as he believes
the ICC is the right place to prosecute those
crimes if member states amend the founding
treaty. The latter was supported by Annalena
Baerbock, Germany’s minister for foreign
affairs.?




On 20 January 2023, the UK’s foreign
secretary James Cleverly announced a
collaboration with other international
partners to achieve accountability for Russia’s
actions.® In its view, the most convenient
court would be a ‘hybrid tribunal’, integrated
within the Ukrainian national system but
implementing international elements.*

Hybrid court risks

According to Resolution 2482 (2023),* the
Parliamentary Assembly of the Council of
Europe has again called on member states
to establish a special international criminal
tribunal for the crime of aggression against
Ukraine. The proposed features would
prevent the following risks:'

1. Immunising Russian officials against
prosecution

As previously demonstrated and defined, the
crime of aggression is a ‘leadership crime’. In
order to prosecute Russian leaders, they must
lack impunity. However, personal immunities
are attached to national courts, which can be
seen in the 2002 judgment in Yerodia by the
International Court of Justice.® Furthermore,
waiving the immunity of officials is usually
done by the state — something unlikely to
happen in Russia’s case with Putin as the
head of state.™

2. Violating the Ukrainian Constitution

Under Article 125 of the Ukrainian
Constitution, the ‘establishment of
extraordinary and special courts is not
permitted’.15 Additionally, under Article
157, ‘the Constitution of Ukraine shall not
be amended in conditions of martial law or
a state of emergency’. On 24 February 2022,
immediately after Russia invaded Ukraine,
Ukrainian President Volodymyr Zelensky
imposed martial law across the country.16

This law empowers military officials and
puts them in charge, and also differs from
country to country.’ President Zelensky has
extended the martial law five times since it
came into force. The latest extension lasted
until 19 February 2023.1

3. Unauthoritative rendered judgments

Verdicts shall be in the interest of the whole
international community. States won’t be
able to take it as an example. A Ukrainian

court would also be subject to propaganda
campaigns, especially if it held a trial in
absentia.

4. Belarusian leaders avoiding
responsibility

Belarusian leaders are not involved in the
crimes before the ICC such as war crimes,
crimes against humanity and genocide.
Therefore, they cannot be prosecuted in the
absence of a special tribunal.

5. Light weight of warrant arrests

Warrant arrests issued by national courts

will not have the same weight as warrants
issued by international tribunals. States won’t
be forced to cooperate if the court is not
established through an agreement with the
UN.

6. Sentencing issues

Under Article 437 of the Ukrainian Criminal
Code, ‘Planning, preparation or waging

of an aggressive war or armed conflict, or
conspiring for any such purposes, shall be
punishable by imprisonment for a term

of seven to twelve years’ and ‘Conducting
an aggressive war or aggressive military
operations, shall be punishable by
imprisonment for a term of ten to fifteen
years’. Such sentences would be considered
relatively short given the crime.

Conclusion

This article highlighted the limitations of a
hybrid court within the national Ukrainian
justice system. Taking into consideration

the gravity of the atrocities committed by
Russia, leaders in charge must be held
accountable to ensure justice is served.
Therefore, establishing a special tribunal for
the crime of aggression would be crucial.
Such tribunal, with minimal risks, would
have the following criteria: (1) created by a
multilateral agreement with the support of
international components; (2) a register of
damage as a record for all evidence; and (3)
an international claims commission at a later
stage.

It has been one year since Russia invaded
Ukraine, and thus it is imperative for the
international community to act in favour
of creating the special tribunal as soon as
possible.
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Finally, it is worth noting that in February
2023, an international office for the
prosecution of the crime of aggression in
Ukraine will be set up in The Hague to collect
and preserve evidence.”® However, such an
office can’t replace the special court for the
crime of aggression.
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