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1. Are shareholders’ agreements frequent in Honduras?

From some time ago, shareholders agreements have become increasingly frequent in medium and large companies.  Even though the principles of Honduran Corporate Law stand against such agreements (this is shown particularly in the Explanatory Statements and in Articles 155-156 of the Commercial Code which determine the invalidity of any provision that would limit or restrict voting rights and any shareholders rights provided by the law), shareholders’ agreements are now commonly seen in the Honduran corporate world.
2. What formalities must shareholders’ agreements comply with in Honduras?

Under Honduran Law, a shareholders’ agreement is a contract like any other: there are no particular formalities that are applicable to such an agreement by virtue of it being a shareholders’ agreement. Thus, other than the normal requirements for contracts and agreements (due execution by appointed representatives or, as the case may be, by individual shareholders), law does not provide for specific formal requirements for shareholders’ agreements. 
3. Can shareholders’ agreements be brought to bear against third parties such as purchasers of shares or successors?
Under the res inter alios principle, as a rule, shareholders’ agreements are only binding upon their signatories: purchasers of shares or successors may only be bound if they become a party to the agreement (Article 1549 of the Honduran Civil Law).   
For this reason, shareholders’ agreements usually contain provisions purporting the need of new shareholders to be bound by becoming a party to the agreement. Because of this, these agreements will often be accompanied by provisions binding the corporation to require, as a condition to any issuance of new shares or registration in the corporation’s share records of a transfer of shares, that the new shareholder or transferee become a party to the agreement, as well as, for example, a provision requiring that any certificate evidencing shares contain a legend indicating the existence of the shareholders’ agreement and its binding effect on transferees and/or successors.
4. Can a shareholders’ agreement regulate non-company contents?

Nothing in Honduran Law may prevent shareholders’ agreements from regulating non-company matters, in addition to customary corporate issues.  

5. Are there limits on the term of shareholders’ agreements under the law of Honduras?
Honduran law does not provide for any statutory limit on the permissible term of shareholders’ agreements.    

6. Are shareholders’ agreements related to actions by directors valid in Honduras?

Any shareholders’ agreement provisions that would include specific actions to be performed by directors would not be deemed valid. Honduran law requires directors to handle corporate administration subject to duties of diligence, care and loyalty.  Directors have the personal responsibility of acting in the best interest of the company. The duties of diligence, care and loyalty give rise to directors’ responsibilities vis-à-vis shareholders, creditors and third parties. 
What may be possible is that shareholders’ agreements provide and require certain management decisions to be brought to the shareholders for their prior consent (or specific majority consent). Some common examples include disposition of owned real estate, incurrence of debt above a specified threshold, entry into contracts involving consideration above a specified threshold, sale of significant corporation assets. Such provisions are also normally placed or added to the company’s bylaws as part of the shareholders’ agreement corporate action.
7. Does the law of Honduras permit restrictions on transfer of shares?

Pursuant to Article 140 of the Honduran Corporate Law, bylaws of a corporation can provide to limit transferability of registered shares (not bearer shares). Standard restrictions in Honduras normally require approval by the board of directors and/or rights of first refusal.  
In some cases, to the extent possible, shareholders’ agreement provisions on share-transfer restriction are further included in the company’s bylaws or reference to the obligation to abide by restrictions is included in existing agreements among shareholders.
When the shareholders do not want the details of their internal relations to be known publicly, limitations on transfer tend to be introduced in shareholders’ agreements, rather than in the bylaws. 
8. What mechanisms does the law of Honduras permit for regulating share transfers?

Normally, regulation on share-transfer is contained in the company’s articles of incorporation and/or bylaws and, when existing, in shareholders’ agreements.  The latter provide greater flexibility as to content as well as to the process of amending such regulation.  

Transfer regulations not included in the corporation’s charter or by-laws are not enforceable against persons who do not have knowledge of them. Honduran Commercial Code requires that share transfer regulations also be specifically detailed and noted on the certificates for shares subject to them, in order to provide notice of the regulations. 

As mentioned, the standard share-transfer restriction mechanism under Honduran Law  is administration consent: the need for approval of any share transfer by the board of directors or the sole administrator.  

No other mechanism is provided by the law, but alternate acceptable mechanisms may be: pre-emptive rights, right of first refusal, right of first offer, co-sale rights (tag along, drag along), buy-sell provisions, buy-back rights.

9. In Honduras do bylaws tend to be tailor-drafted, or do they tend to use standard formats?  
Incorporation Charters and Corporation Bylaws of Honduran corporations tend to use standard formats. They regulate those matters as required by Corporate Law: corporate name and address, information on shareholders, business purpose, type of corporation, term, capital, governing body, corporate governance matters, appointment of directors, how shareholder and board of director meetings and actions are conducted and taken, what officers the corporation has, and the number of directors that the corporation shall have.
10. What are the motives in Honduras for executing shareholders’ agreements?

Investor-shareholders in Honduran companies normally execute these agreements to govern the rights and obligations that shareholders have among themselves and vis-à-vis the corporation itself, particularly on issues related to how the company will be governed and administered; voting decisions and rights; and particularly matters regarding share transfer and those related to veto rights to certain corporate decisions. Another important reason is to determine the scope and extent of board powers to manage a corporation’s affairs. 

Another motive is practical: as noted above, Articles of Incorporation are publicly available documents. The process for amending them may be difficult and cumbersome, as can be the process for amending bylaws. Thus, a shareholders’ agreement likely offers a more flexible (and confidential) instrument than the Articles for bridging the gap between matters addressed by Honduran Corporate Law and company bylaws and those rules that the shareholders and corporation desire to have in place. 

Regarding voting rights, there are also vote-syndication agreements, which organize a pool for coordinated one-direction voting at shareholders’ meetings, either by following a leader, resolving at a prior internal meeting, or based on an agreed program.  

11. What contents tend to be included in shareholders’ agreements in Honduras?

Like in most jurisdictions, shareholders’ agreements in Honduras tend to include and address mainly two topics: (a) rules governing the relationship of the shareholders vis-à-vis each other; and (b) those rules governing the relationship of shareholders vis-à-vis the corporation (management and governance of the corporation). 
12.  What determines the content included in shareholders’ agreements in Honduras?

Experience shows that the main circumstances that influence the content of shareholders’ agreements normally are (i) whether the specific agreement and its content can legally be included in the bylaws; (ii) whether the agreement is required to be binding upon all shareholders or only some; (iii) whether the agreement includes corporate and non corporate issues;  (iv) the need for confidentiality; (v) the need for flexibility; and (vi) importance of ensuring that such agreements can be brought to bear against any further share purchasers and successors. 

13. What are the most common types of clauses in shareholders’ agreements in Honduras?

Shareholders’ agreements in Honduras normally include clauses on the following matters, inter alia: 
(a) Board of directors’ composition; corporate governance (voting at shareholders’ meetings, election of board of directors, voting at board of directors);

(b) Share transfer regulation and restrictions;
(c) Information rules: guarantees as to right to information and control; 
(d) Related company transaction provisions; 
(e) Policies for dividends distribution and/or company financing;

(f) Applicable law and dispute resolution / Arbitration 
(g) Conflict of interest provisions

14.  What mechanisms does the law of Honduras permit to ensure participation of minorities on the board of directors and its control?
Pursuant to Article 211 of the Honduran Commercial Code, minority shareholders may invoke cumulative voting for elections of directors (such minority set at 25%). Such minority is entitled to appoint up to 1/3 of the directors on the Board.   The position of the director appointed by the minority shareholders can only be revoked or suspended when the rest of the positions are revoked or suspended.

15.  Is it possible in Honduras to ensure minority shareholder control by means of a shareholders’ agreement?

It may be possible to ensure minority shareholder control by means of a shareholders’ agreement, through (a) voting provisions governing board composition or (b) through vote-syndication agreements as mentioned, where coordinated voting by shareholders is agreed. 

Honduran Corporate Law (Article 127 of the Commercial Code) also provides for the possibility of dividing shares into several classes.  Such division of shares into classes can make it possible to maintain control via shareholders’ agreement without the need to hold a majority of shares: the shareholder having a majority in the controlling class of shares can maintain control over the board of directors without holding a majority of the company’s capital. 
16.  What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?

Shareholders’ agreements typically provide for valuation mechanisms, for purposes of exercising rights of first refusal and other similar share transfer regulations, by reference to the terms of a potential third-party transaction triggering the application of the valuation mechanism regulation. Valuation is sometimes set at the price that was paid for the shares or at market value at a specified time as determined by the board of directors or by an appointed expert. Common mechanisms for valuing companies relate to net worth value or book value per share, value based on future earnings, value based on retained earnings, on a multiple of EBITDA, comparable market value, advanced fixed price, etc.
17.  Is it admissible for a shareholders’ agreement clause to refer dispute resolution to the courts other than those of Honduras and/or under a law other than that of Honduras?

Yes, as per provision of the recently enacted Honduran Investment Law (Article 23 of Decree 51/2011, among others) provides for the possibility of a shareholders’ agreement clause referring dispute resolution to foreign courts and for such dispute resolution to be conducted under a law other than Honduran Law.
 
18.  Is it admissible for a shareholders’ agreement to include an arbitration clause with seat outside Honduras and/or under a law other than that of Honduras?
Yes. Honduras is a party to the 1958 New York Convention on Recognition and Enforcement of Foreign Arbitration Awards, which would apply in the case of a shareholders’ agreement providing for international arbitration. Honduran courts would enforce agreements to arbitrate and should recognize and enforce arbitral awards, unless certain specified factors are present.
 These authorities afford a means for a party to a shareholders’ agreement providing for arbitration proceedings by an arbitration tribunal outside of Honduras and under non-Honduran law to achieve recognition and enforcement in Honduras of an award granted in such arbitration proceedings. 

� Based on current applicable Honduran Law, the Supreme Court of Honduras would issue an exequatur in respect of a judgment or an award obtained in a foreign court or an arbitration tribunal so that courts of Honduras would give effect to and enforce such final foreign judgment or award:  (i) if the request is made pursuant to an existing treaty between Honduras and the country where such judgment was issued providing for the bilateral recognition of judgments (no such treaty exists at the present time between Honduras and the United States); or absent of any such treaty, (ii) if either (x) the enforceability of such foreign judgment is based on reciprocity, or (y) if such judgment: (a) complies with all formalities required for the enforceability thereof under the laws of the country where the same was issued and in Honduras; (b) was issued by a competent court or tribunal after valid service of process upon the parties to the action; (c) was issued after an opportunity was given to the defendant to present its defense; (d) is not subject to further appeal; (e) is not against Honduran public policy; (f) refers to an obligation that is lawful in Honduras, and (g) has been translated into Spanish, together with related documents, and satisfies the authentication requirements of Honduras. Proceedings for the execution of a judgment for the payment of money by judicial attachment and seizure in respect of any assets or property located in Honduras are the exclusive jurisdiction of Honduran courts.





� See previous note.
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