[bookmark: _GoBack]IBA Guide on Shareholders’ Agreements

Italy
Gianmatteo Nunziante
Nunziante Magrone

1. Are shareholders’ agreements frequent in Italy?
[bookmark: _Hlk514333180]Shareholders’ agreements are quite common in Italy. They are regulated by art. 2341-bis of the Italian Civil Code and they are aimed at a joint regulation of the actions of shareholders or/quotaholders within a company, although they are not included in the formal documents for the incorporation of the same.
2. What formalities must shareholders’ agreements comply with in Italy?
Italian law does not provide for specific formalities to be complied with in order to enter into a shareholders’ agreement, usually, for confidentiality reasons, they are entered into in writing.
However, in companies making recourse to the market of risk capitals, shareholders’ agreements shall be communicated to the company and stated at the beginning of each shareholders’ meeting. 
In addition, in listed companies, shareholders’ agreements regarding the exercise of voting rights shall be communicated to CONSOB (the supervisory authority), published in extract form in a newspaper, filed at the Companies Register and communicated to the listed companies.

3. Can shareholders’ agreements be brought to bear against third parties such as purchasers of shares or successor?
Shareholders’ agreements are binding only for the parties having executing the same. Accordingly, they cannot be binding against third parties, because they are subject to the general principle provided by the Italian Civil Code, according to which a contract creates obligations and duties only for the relevant parties. 
4. Can a shareholders’ agreements regulate non-company contents?
The content of the shareholders’ agreement can vary and regulate a number of situation, the general limit is to not derogate mandatory rules. However, in principle, non-company contents tend not to be included. 
5. Are there limits on the term of shareholders’ agreements under the law of the Italy?
With regard to the duration of shareholders’ agreements, pursuant to the art. 2341-bis of the Italian Civil Code, the same cannot have a duration exceeding five years and are deemed to have such term even if the parties have agreed for a longer one.

Therefore, shareholders’ agreements may be renewed on expiration and, if they do not provide for a term, each party is entitled to the right of withdrawal with a prior notice of one hundred and eighty days.

6. Are shareholders’ agreements related to actions by directors valid in Italy?
Shareholders’ agreements regulate only rights and duties of the shareholders or/quotaholders of the company. Being the directors entitled to manage the company, they are not bound by the shareholders’ agreement, although the latter can regulate how the management body shall be appointed. 

7. Does the law of Italy permit restrictions on transfer of shares?
The Italian Civil Code provides for a number of restrictions on transfer of shares usually in specific moment of the life of the company (eg: before the registration at the companies’ register, in connection with the process of contribution in kind, shares with accessory performances, own shares).
In addition, art. 2355-bis of the Italian Civil Code provides that, in companies with registered shares (failing to issue share certificates), the By-laws can limit the share transfer to specific conditions and for a period not exceeding five years from the incorporation.
Furthermore, the most frequent clauses limiting share transfer are: 
a) pre-emption clauses,
b) approval clauses;
c) drag-along clauses;
d) tag-along clauses.

8. What mechanism does the law of Italy permit for regulating share transfers?
Under Italian law in case of transfer of quota of limited liability company (SRL), the agreement shall be signed before a notary public through a public deed. On the other side, transfer of shares of joint-stock company (SPA) can be signed by private agreement.
9. In Italy do by-laws tend to be tailor-drafted, or do they tend to use standard formats?
There are formats of By-laws provided by the Notaries Public, however depending on the type and size of the company, tailor- drafted By-laws can be prepared.
10. What are the motives in Italy for executing shareholders’ agreements?
Usually, shareholders’ agreements are entered into to regulate the relationships between shareholders’ including those rules that cannot be inserted in the By-laws.
11. What contents tend to be included in shareholders’ agreements in Italy?
As a general rule, according to art. 2341-bis of the Italian Civil Code, shareholders’ agreements can regulate:
a) the exercise of the right of vote in joint-stock companies or in the controlling companies;
b) the imposing limits on the transfer of the relevant shares or the participations in the controlling companies;
c) the joint exercise of a dominant influence on such companies.
12. What determines the content included in shareholders’ agreements in Italy?
The content is decided taking into account the type of the company and its shareholding. 
For example, shareholders’ agreement can be entered into in case a group of shareholders wishes to jointly control the company, or in case there are opposite groups of shareholders which need to agree, in advance, how to act in the shareholders’ meeting, typically how to appoint the member of the Board of Directors.
13. What are the most common types of clauses in shareholders’ agreements in Italy?
The most common types of clauses in shareholders’ agreements are:
a) voting or blocking agreements;
b) tag-along and drag-along clauses;
c) put and call options;
d) prior consultation; 
e) distribution of profits; 
f) appointment of the directors.
14. What mechanisms does the law of Italy permit to ensure participation of minorities on the board of directors and its control?
Usually, in order to grant the possibility to the minorities to appoint a member of the Board of directors, it is possible to adopt the mechanism of the voting list; such option is mandatory for listed companies, while it can be included in the By-laws in non-listed companies or in a shareholders’ agreement. 
15. Is it possible in Italy to ensure minority shareholder control by means of shareholders’ agreement?
Yes, it is possible because shareholders’ agreements can regulate the exercise of the voting right in the shareholders’ meeting, accordingly the minority shareholder can be in the position to block a certain resolution or to influence how the vote will be exercised in the meeting.
16. What are the usual valuation mechanisms in connection with rights of first refusal or share transfer regulations?
There are no specific valuation mechanisms in connection with rights of first refusal or share transfer regulations, generally it depends on the type of company and relevant activity. A common method to asses the value of the shares is to use a multiplier and the EBITDA, while in listed companies the key element is the share price in the stock exchange.
17. Is it admissible for a shareholders’ agreement clause to refer dispute resolution to the courts other than those of Italy and/or under a law other than that of Italy?
Being a contract, the shareholders’ agreement can choose the jurisdiction to which refer dispute resolution that arise from the same. If the parties choose a jurisdiction different from the Italian, pursuant to article 4, paragraph 2, of the Law no. 218/1995, the derogation (to foreign jurisdiction) must be made in writing and the suit must concern the so-called available rights.
18. Is it admissible for a shareholders’ agreement to include an arbitration clause with seat outside Italy and or under a law other than that of Italy?
Yes, it is possible. Indeed, the parties of a shareholders’ agreement are entitled to agree, in advance, the applicable procedure to the arbitration proceeding, the language and the seat in which the proceedings must take place, as well as the number of arbitrators.

