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Foreword

The legal system plays a critical role in realising the environmental dimension
of sustainable development. As the field of environmental law expands rapidly,
it is important that we guide the development of knowledge and skills of legal
practitioners to be able to effectively support sustainable development, and the

health of people and planet.

The United Nations Environment Programme and the International Bar
Association are therefore pleased to have developed the Framework Model
Curriculum on Continuing Legal Education in Environmental Law so that
lawyers are able to effectively enforce environmental law, nationally and
regionally, and are equipped to support the implementation of environmental
rule of law. This framework responds to requests from the United Nations
Environment Programme Member States seeking guidance on effective
legislative, implementation and enforcement frameworks to advance justice,

governance and law for environmental sustainability.

We expect that this curriculum will be complimented at the national level
with relevant country-specific legal materials that will strengthen the ability of
lawyers to interpret and support enforcement of domestic environmental law in

their individual countries.

We also hope that this curriculum will contribute to meeting the training needs
of legal practitioners and we look forward to working closely with national and
regional bar associations as well as providers of continuing legal education, to

build the capacities of lawyers to develop and apply environmental law.

I Qmmk

Horacio Bernardes Neto

Inger Andersen President

Executive Director International Bar Association
United Nations Environment

Programme
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Framework Model Curriculum on
Continuing Legal Education in
Environmental Law

. About the Framework Model Curriculum

The Framework Model Curriculum on Continuing Legal Education in
Environmental Law (the ‘Model Curriculum’) was developed through a
consultative process led by a joint Working Group under the auspices of the
International Bar Association (IBA) and the United Nations Environment
Programme (UNEP). The close consultations between, and engagement of,
the eminent members of the Working Group has helped to ensure that the
content is responsive to the varied requirements of national bar associations
and law societies, and of the different legal systems across the globe. This joint
and consultative approach has also helped to ensure a high level of coherence
and consistency in the programmes to be delivered by different national bar

associations and law societies.

The Model Curriculum is borne out of the recognition by the IBA and UNEP
of the critical role of lawyers in the realisation of the environmental dimension
of sustainable development. The Model Curriculum therefore seeks to equip
practicing lawyers with the knowledge and skills to enable them to litigate
effectively and provide advisory services in environmental law matters. It also
seeks to keep lawyers informed of developments and emerging issues in the
field of environmental law. The content of the Model Curriculum will be
delivered through face-to-face seminars, online/distance learning methods,

or both, depending on the particular circumstances of each national bar
association. Implementation of the Model Curriculum should, as much as
practicably possible, be based on a training needs assessment conducted by the
respective national bar association or law society. The programme should also
have a mechanism for evaluation, and successful completion should lead to the
certification or awarding of continuing professional development or continuing

legal education points.

Il. The significance of the Model Curriculum

While lawyers have a critical role in the development, implementation,

and enforcement of environmental law, there has been very little effort
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directed towards developing their knowledge and skills to enable them to
litigate effectively and provide advisory services in relation to environmental
protection. Previous UNEP initiatives to equip the justice sector with the
relevant knowledge and skillsets have focused mainly on judges, prosecutors,
and customs and environment enforcement officials, with little or no
corresponding effort towards private legal practitioners. Consequently, the IBA
has partnered with the UNEP to develop this Model Curriculum to guide the
training for lawyers on environmental law from a practical perspective. The

overall objective of this Model Curriculum is to:

® equip practicing lawyers with the knowledge and skills to allow
them to litigate effectively and provide advisory services relating to

environmental law; and

* to keep lawyers informed of developments and emerging issues in the

field of environmental law.

The Model Curriculum will focus on developing the requisite skills and
enhancing the knowledge of legal practitioners to enable them promote
and implement effectively the environmental dimension of sustainable

development.

The Model Curriculum consists of six modules that can be delivered as a single

programme, or as standalone modules:

Module 1. An overview of environmental and sustainability law, with particular
attention given to the relationship between environmental law and the UN

Sustainable Development Goals.

Module 2. Laws, regulations and agreements dealing with the protection and
exploitation of natural resources, including the negotiation and drafting of
natural resource exploitation agreements, in particular private agreements on

minerals, energy and other natural resources.

Module 3. Access to information, public participation and access to justice
(including alternative dispute resolution mechanisms and public interest
litigation), judicial review, and constitutional questions in environmental

matters.

Module 4. Environmental enforcement from prosecution and defence

perspectives, including criminal ones.
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Module 5. Provision of anticipatory continuing legal advice on corporate
compliance issues to clients, covering issues such as: obligations relating to
prior consultation, the importance of social licences to operate, protecting
the traditional knowledge of indigenous communities and land acquisition,
requests for permits and licences, carrying out environmental impact
assessments (EIAs), requests for authorisations, reporting and disclosure
obligations, corporate social responsibility, green supply chains, and all other

matters related to ensuring ongoing compliance with environmental law.

Module 6. Technical training on the key aspects of physics, chemistry, biology,
and geology relevant to environmental law practitioners (eg, terminology
related to energy sources, energy technologies, sources of pollution, toxicity,
exposure assessment, margins of safety, risk assessment, pollution modeling

instruments and measures).

lll. How to implement the Model Curriculum

While the IBA and UNEP agreed to produce this Model Curriculum for
practitioners that can be proposed to bar associations throughout the world as
the basis from which to develop and execute programmes adapted to national
and local circumstances, it was agreed that it would be helpful if the IBA and
UNEP were to conduct a few pilot projects, in collaboration with national bar

associations, to learn useful lessons that may be incorporated more broadly.

To that end, the details of the pilot projects will need to be developed, and will

include the following elements as a bare minimum:
e course structure and content in detail;
e course format (face-to-face, online, or a combination of the two);
* timing of the pilot;
e faculty composition;
¢ teaching methodologies; and
® evaluation system.

In addition, the national bars will adapt the content of the Model Curriculum
to each specific jurisdiction. They will need to develop the format of the
programme in detail, as well as its evaluation mechanism, estimate pricing, and

establish a timeline to run the programmes. In doing this, they may count on
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the full support of the IBA and UNEP, within the boundaries of their technical
capacity. They may also reach out to universities for further content and

technical support.
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The Model Curriculum Modules

MODULE 1: An overview of
environmental law

Description of the module

This module is designed for legal practitioners and newly admitted
advocates/attorneys. The module will provide practical information on the
sources, structure and compliance, and enforcement processes in national
environmental laws, including compliance and enforcement. It will also focus
on regulatory mechanisms commonly found in environmental laws to ensure

compliance and enforcement.

Learning objectives

Participants will acquire a solid understanding of the application of
environmental laws and obtain strong practical skills related to the more

commonly encountered aspects of those laws.
On successful completion of this module, the legal practitioner will be able to:
a) identify and explain the sources of environmental law;

b) describe and explain the key principles and concepts common to

environmental laws;

c) apply practical legal tools used across a variety of legal systems, such as
pollutant permits, attainment planning, bubbles offsets and trading,
right to know (ie, disclosure of pollution releases by individual sources
as well as monitoring of ambient pollution levels), due diligence,
regional coordination on pollution that crosses boundaries (at

international, national and local levels);

d) describe and explain the role, powers and functions of the key

environmental enforcement institutions in their jurisdiction;

e) describe and explain the compliance and enforcement mechanisms in

their legal or regulatory framework; and
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f) understand and explain the liability and compensation regimes

relating to environmental damage in their jurisdiction.

Focus areas

1) Sources of environmental law:
(a) constitutions;
(b) national laws;
(c) regulations, norms and directives;
(d) case law;

(e) international law (including international conventions,
customary law, general principles of law, judicial decisions and

writings of the most highly qualified publicists); and
(f)  soft law.
2) Scope and content of environmental law including:
(a) constitutional provisions;
(b) framework and sectoral legislation;

(c) regulatory mechanisms including licensing and permitting,
criminal, civil and administrative sanctions, environmental
impact assessments, strategic impact assessments and
environmental audits, environmental planning and zoning,
inspections, and other mechanisms such as economic or market-

based approaches; and

(d) environmental enforcement institutions, and criminal, civil and

administrative sanctions.

3) Liability and compensation regimes for environmental clean-up.
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MODULE 2: Negotiation and drafting of
natural resource agreements, and study of
natural resources laws and regulations

Description of the module

Given the global increase in the demand for natural resources, including
renewable natural resources (such as timber) and rising prices for agricultural
commodities, many private enterprises are looking for untapped supplies of
oil and minerals or large swathes of agricultural land to exploit. Resource
extraction and large-scale agricultural projects are primarily governed by long-
term contracts between natural resource companies and the governments of
the countries in which they seek to operate, known as ‘host countries’. These
contracts can be complex and difficult to read, requiring knowledge of many
areas of law and policy. The contracts also vary greatly among countries and
industries, and it is virtually impossible to identify ‘best practices’ because what
might be beneficial in one country may not work well in another. Consequently,
a lawyer may find it difficult to advise on whether a particular agreement
represents a good deal for a host country and its citizens. This module will
therefore seek to equip the legal practitioner with the knowledge and skills to

negotiate and draft a natural resource exploitation contract.

Moreover, environmental safeguards on exploitation of natural resources are
important even when the resource is not a government-owned concession, and
thus this module also looks at laws and regulations addressing the protection and
exploitation of natural resources.

Learning objectives

On successful completion of this module, the legal practitioner will be able to:

a) describe and apply the key principles and concepts common to

natural resource exploitation laws and agreements;

b) describe and explain key environmental obligations and rights of

natural resource exploitation companies;

¢) describe common environmental risks in natural resource

exploitation and identify mitigation measures; and
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d) explain common environmental safeguards in a natural resource

exploitation agreement.

Focus areas

1y

2)

3)

4)

An introduction and overview of the relevant national law on natural

resource exploitation.

Key environmental obligations and rights of natural resource

exploitation companies.

Common legal risks in natural resource exploitation initiatives

including:

a)  annulment and cancellation of exploration or exploitation

licenses/permits;

b)  expropriation of proprietary rights of natural resource

exploitation companies by the state; and

c)  lawsuits specifically brought against projects.

Common environmental safeguards in a natural resource exploitation

agreement.

FRAMEWORK MODEL CURRICULUM ON CONTINUING LEGAL EDUCATION IN ENVIRONMENTAL LAW



MODULE 3: Access to environmental
information, public participation and access
to justice (including alternative dispute
resolution mechanisms and public interest
litigation), judicial review and constitutional
questions in environmental matters

Description of the module

This module consists of seven inter-related units described below.

A. Access to environmental information

Learning objectives

On successful completion of this unit, the legal practitioner will be able to:

a) describe and explain the normative foundation underpinning access

to information in environmental matters; and

b) describe and apply the principles, legal framework and procedural
rules governing access to information in environmental matters in

their jurisdiction.
B. Public participation

Learning objectives

On successful completion of this unit, the legal practitioner will be able to:

a) describe and explain the normative foundation and legal framework
underpinning public participation in environmental decision-making;

and

b) describe and apply the legal principles, legal framework and
procedural rules governing public participation in environmental

decision making in their jurisdiction.

FRAMEWORK MODEL CURRICULUM ON CONTINUING LEGAL EDUCATION IN ENVIRONMENTAL LAW "



Focus areas

1) Legal framework on public participation in environmental decision-
making and in particular in relation to the negotiation and execution

of agreements/contracts.

2) Factors to be considered to ensure effective public participation,
especially for marginalised communities and the most vulnerable

groups.
3) Actio popularis (class actions).

4) Limitations to access including justiciability, ripeness, exhaustion,

finality, political question and advisory opinions.

C. Access to justice

Learning objectives

On successful completion of this unit, the legal practitioner will be able to:

a) describe and explain the normative foundation and legal framework

underpinning access to justice in environmental matters; and

b) describe and apply the legal principles, legal framework and
procedural rules governing access to justice in environmental matters
in their jurisdiction including standing, actio popularis, and statutory

limitations applicable to access to justice.

Focus areas

1) Standing actio popularis (class actions).
2) Limitations to access including justiciability, ripeness, exhaustion,
finality, political questions and advisory opinions.
D. Judicial review

Increasingly, countries are enacting legislation giving parties aggrieved by the
action or inaction of an administrative agency the right to bring their concern

to the courts. Generally, this right is available to those immediately affected by
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the action, whether natural or legal persons. In the first case, individuals may be
affected by breaches of rights to information or public participation, or may be
affected by environmental damage in their health, property, or other rights. In
the second case, companies may be adversely affected by a denial of a license,

a newly promulgated agency regulation, or by the failure of an agency to act. A
legal practitioner would therefore benefit from acquiring knowledge and skills

relevant to challenging or defending the disputed (administrative) action.

Learning objectives

On successful completion of this unit, the legal practitioner will be able to:

a) understand and explain the legal framework and jurisdiction of their
national courts and tribunals to hear and determine judicial review

matters relating to environmental protection;

b) explain the statutory requirements for instituting a judicial review

application relating to environmental protection;

¢) understand and explain the standard of review applicable (including
for instance whether the court reviews the case on the merits or only

considers the decision making process);

d) understand and explain any applicable timeframe for review (for
instance, is judicial review available only after all administrative
remedies have been exhausted or must judicial review be sought

within a certain timeframe after the disputed decision?); and
e) explain the key remedies in judicial review matters in their
jurisdiction.

Focus areas

1) Statutory requirements before instituting judicial review applications.

2) Standards of review of environmental management/protection

decisions.
3) Timeframe for review.

4) Remedies in judicial review applications.
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E. Public interest litigation

Public interest litigation or citizen suits can be undertaken in many
jurisdictions by individuals and/or non-governmental organisations against
polluters, whether there are private or public in nature, to force the adequate
implementation of environmental legislation or to stop the activity of any
person, including governments and governmental bodies or agencies, alleged
to be in violation of any legal norm or regulation issued under the relevant
legislation. A legal practitioner specialising in the area of environmental law
may therefore wish to keep himself abreast of the key principles and procedures

that apply to public interest litigation in environmental matters.

Learning objectives

On successful completion of this unit, the legal practitioner will be able to:

a) understand and explain the legal framework and jurisdiction
to hear and determine public interest litigation cases related to

environmental protection;
b) explain the statutory requirements before filing suit;

c) describe and explain the application of locus standi requirements in

their jurisdiction;

d) understand and explain the legal framework and jurisdiction of their
national courts and tribunals to hear and determine public interest

litigation matters relating to environmental protection;

e) describe and explain the key procedural steps in environmental public

interest litigation in their jurisdiction; and

f) describe and explain the available remedies in environmental public

interest litigation matters in their jurisdiction.

Focus areas

1) Statutory requirements before filing suit such as ‘pre-suit notice’.

2) Locus standi requirements.
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3) Legal framework and jurisdiction to hear and determine public

interest litigation cases related to environmental protection.

4) Remedies in environmental public interest litigation matters.

F. Alternative dispute resolution

In some jurisdictions, the judicial system may be rather inefficient for many
reasons, including lack of capacity and resources. Even judicial systems

in developed countries may not be agile enough to deal with potential
environmental damage. In those situations, alternative dispute resolution
(ADR) mechanisms could offer an effective and efficient avenue to achieve
environmental protection. ADR mechanisms may be used in conflicts between
a host country and a company, between two companies, or between a citizen
and a company. Given the fact that this is a field in which practitioners could
directly benefit from international experience (with little or no local law

barriers) it deserves significant attention in the Model Curriculum.

Learning objectives

On successful completion of this module, the legal practitioner will be able to:
a) describe and explain ADR mechanisms;

b) understand their pros and cons, in general and in specific

jurisdictions;
c) include effective ADR clauses in contracts; and

d) display practical knowledge on how to handle ADR mechanisms.

Focus areas

1) What is ADR?
2) Types of ADR:
(a) negotiation;
(b) mediation;
(c) conciliation; and

(d) arbitration.
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3) Advantages and disadvantages of ADR.
4) Key elements of ADR.

5) Country-specific examples.

G. Constitutional environmental matters

Several constitutions now contain provisions establishing environmental
rights, or set forth governmental duties to protect the environment and the
state’s natural resources. While the effect more often than not is of a symbolic
nature, it remains a fact that more than 100 constitutions refer to the right to
live in a clean and healthy environment, impose a duty on the state to prevent
environmental harm, or mention the protection of the environment or natural
resources. At the same time, references to constitutional environmental rights
raise difficult questions of justiciability, remedies, and the scope and content
of such rights. Hence, legal practitioners may wish to acquaint themselves
with the constitutional environmental rights in their jurisdiction, as well as
practices relating to their enforcement, in particular the relationship between
constitutional rights and, for example, applicable legislation, standards and

permits.

Learning objectives

Upon successful completion of this module, the legal practitioner will be able

to:

a) describe and explain constitutional environmental rights in their
jurisdiction;
b) understand and explain issues that affect whether constitutionally-

recognised environmental rights are justiciable;

c) describe and explain the principles governing standing, causes of
action, timing and defenses, and presumptions about enforceability in

their national jurisdictions; and

d) describe and explain the remedies available for violations of

constitutional environmental rights in their jurisdiction.
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Focus areas

1) Constitutional environmental rights and obligations.
2) Justiciability of environmental rights.

3) Standing, causes of action, timing and defenses, and presumptions

about enforceability.

4) Remedies for violations of constitutional environmental rights.

MODULE 4: Administrative, civil, and
criminal enforcement of environmental
obligations

Description of the module

Extreme or willful environmental misconduct may be tackled through
administrative, civil, or criminal proceedings. Increasingly, environmental
violations are being dealt with through criminal law. This has led to an
expansion of some of the basic concepts of criminal liability, and the extension
of responsibility to corporate entities and their officers. This module therefore
seeks to address the conditions under which corporations may be held liable,
and the legal consequences for managers, employees, and the corporation
itself. In addition, while enforcement actions and criminal prosecutions are
most commonly brought by public authorities, many jurisdictions now allow
citizen complaints to be filed by way of private prosecutions. As a result, issues
of standing, standards of proof, ie, negligence, strict liability, mens rea, and
penalties are also addressed by the module. More broadly, national and sub-
national governments are increasingly building compliance assurance systems
to monitor and incentivise compliance. These systems can include a range of
enforcement responses to enable detection of, and proportional response to, a

wide variety of environmental violations.

Learning objectives

On successful completion of this module, the legal practitioner will be able to:
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a) explain the factors that should be taken into account when deciding
what enforcement path to take, including whether to prosecute a

violation as a crime;
b) draft proper charges and defense strategies;
c) explain the components of the criminal trial process;

d) describe and explain the common defences available against an

environmental criminal charge; and

e) explain the factors to consider when prosecuting corporations.

Focus areas

1) Compliance assistance.
2) Detecting violations:
(a) monitoring requirements;
(b) record keeping requirements;
(c) reporting requirements; and
(d) inspections.
3) Administrative enforcement.
4) Civil judicial enforcement.
5) Criminal enforcement:
(a) decision to prosecute and defenses;
(b) drafting the charge and the defense;
(c)  the trial process;
(d) common defence; and

(e) prosecuting corporations.
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MODULE 5: Providing preventive continuing
legal advice on environmental corporation
issues to clients

Description of the module

This module covers, among others, issues such as requests for permits and

licences, carrying out EIAs, and requests for authorisations.

Learning objectives

On successful completion of this module, the legal practitioner will be able to:

a)

b)

c)

d)

e)

g)

understand the basic rights and obligations that horizontal

environmental legislation generates to potential clients;

understand the basic rights and obligations that sectoral

environmental legislation generates to potential clients;

understand the main risks arising from environmental obligations,

and ways to mitigate them;

understand the fundamentals of compliance strategies, including

their design, oversight, and take-up;
negotiate, mediate, and arbitrate around environmental legal
disputes;

handle disputes and litigation, including issues of indemnity and
warranty claims, third-party civil actions, and manage disputes with

regulators; and

explain the key ethical issues surrounding the work of environmental

lawyers.

Focus areas

1y

Ethical issues in the practice of environmental law, including the
social aspects of environmental law, the importance of the social

licence to operate, the protection of the traditional knowledge of
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2)

3)

indigenous or vulnerable communities, and issues regarding land

acquisition.

Procedural law issues:

(a)
(b)
(c)
(d)
(e)
()

regulatory, permit, and compliance issues;
strategic and environmental impact assessments;
environmental law enforcement;

environmental disputes and litigation;
environmental policy;

transactional support on environmental risks and liabilities
in mergers, acquisitions, disposals, financing projects, joint

ventures and so on; and

Substantive areas (the list is illustrative as different jurisdictions may

wish to focus on different areas):

(a)
(b)
(c)
(d)
(e)
()
(2)
(h)

)
(k)

pollution, including transboundary harm from pollution;
solid waste management and recycling;

hazardous waste management, liability, and clean-up;
chemicals legislation;

climate change and green technology;

emissions trading;

conservation and protection of nature and biodiversity;
product regulation;

contaminated land and environmental liability;

corporate governance, disclosure and access to information;

private governance systems, corporate social responsibility,

contractual provisions for assigning environmental liability,
green labeling (Forest Stewardship Council, etc), corporate
environmental performance rating systems, environmental
disclosure obligations under financial and corporate

law (ie, in relation to stakeholders), financial assurance

requirements;
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(I) import/export controls;
(m) emergency response;
(n) crisis management;

(o) supply chain risks; and

(p) investment law and fiduciary duties of directors to advise

effectively on financial and investment operations.

MODULE 6: Technical training on key issues
of physics, chemistry, biology and geology

Description of the module

Examples could include a primer on environmental science or environmental
economics, or content on energy, such as different energy sources, energy

technologies, sources of pollution, instruments and measures.

Learning objectives

On successful completion of this module, the legal practitioner will be able to:

a) understand the key scientific, technological, and economic issues and

terms necessary to perform effectively;
b) effectively analyse and interpret data obtained from various sources;
c) interview scientists to interpret that data;

d) assist technical experts in appraising the costs of environmental
protection strategies, as well as on the legal consequences of pollution

or other environmental damages; and

e) assess damages, and suggest remediative actions or compensation.
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Focus areas

1) Science:

(a)

(b)
(c)
(d)

(e)

(f)

the basic structure of each of the four ‘spheres’ of the earth

(hydrosphere, biosphere, geosphere, atmosphere);
sources of natural and anthropogenic derived contaminants;
dispersion of contaminants within and between ‘spheres’;

the principles and processes involved in global climate change

and various models for predicting such change;

issues related to better understanding the exposure of humans to
environmental pollutants, including the principles of toxicology
such as thresholds and dose-response, the principles of exposure

assessment, hazard versus risk, and risk assessment; and

integrity and credibility of science in the courtroom, including
an overview of concepts related to understanding scientific and

statistical concepts for litigation.

2) Economic and technical issues:

(a)
(b)
(c)
(d)
(e)
ey

(8)

market failures and externalities;

economic instruments (standard-based and market-based);
economic appraisals and cost-benefit analyses;

issues around risk and uncertainty;

best available techniques (not entailing excessive costs);

basic analysis of technological options for environmental

protection, mitigation, and remediation; and

technical and implementation-related challenges.

3) Energy policy issues:

(a)
(b)
(c)

22

energy generation;
energy transportation, distribution, and consumption; and

the fundamentals of energy markets.
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