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¢ Dispute Review Boards (DRB), which are
tasked with making recommendations to
the parties;

¢ Dispute Adjudication Boards (DAB),

which at the end of their enquiry make a

decision; and
¢ Combined Disputes Boards (CDB), which

generally make recommendations, but
which may also — upon request by one of
the parties, not opposed by the other one

— make a binding decision.

These developments in dispute avoidance and
dispute resolution have been used since 1981
when the first Dispute Board was used in relation
to the El Cajon Dam contract in Honduras.'

The remarkable advantage of the DAB is
that it inserts itself in the dynamics of the
relationship between the parties, reviewing
the prior decision of the Engineer (who
inevitably has the vocation to be and is the
faithful custodian of the interest of the
Employer, who has hired them).? It amounts
then to an additional step in the ladder to
settle the disagreements within the internal
level of the construction project.

The surplus value of the DAB is that
because its members are generally appointed
at the beginning of the works and can follow
the progress of the works, should a
disagreement arise the DAB is familiar with
the works and is well known to the parties.

The DAB operates under instructions given to
it by the parties to the construction contract.
In the broad sense, the relationship of the
DAB to the parties seems to be based on a
joint mandate.

The nature of the DAB’s decision is
characterised by it being treated as a decision
of the parties themselves, since it is made
under their mandate.

The FIDIC Conditions of Contract 2017
(the ‘FIDIC Conditions’) provide for two
contractual mechanisms before a dispute
may be referred to arbitration: a decision by
the Engineer and a decision by the DAB. If
a party is dissatisfied with the DAB’s
decision, then the dispute may be referred
to arbitration.

It has been debated whether the referral
of a dispute to a DAB amounts to the
commencement of legal proceedings. It is
advocated here that its contractual nature
excludes it from being characterised as
legal proceedings.
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To deepen this analysis, it is useful to
compare the DAB with other dispute
resolution methods.

The DAB’s decision is totally different from an
arbitral award, since it has a contractual nature
while arbitrators are entrusted with making a
decision that has the same nature and effect
of a state court’s judgment.

A more specific remark as to the nature
of a DAB’s decision is that the arbitral
award, made as a result of the challenge of
the DAB decision, may not be treated as an
appeal against it, since the claims and
defences of the parties before the
arbitrators may, at least partly, be different
from those raised by them in the
proceedings before the DAB.

The DAB process is not dissimilar to expert
determination, a dispute resolution process in
which a neutral third party is entrusted by the
parties with the task to use their experience to
decide a disagreement between them, based
on technical, factual or even legal issues.

Expert determination originated in the
United Kingdom?® and tends to be used in
other countries of the Commonwealth.

The general view is that whoever is
entrusted with an expert determination must
act as an expert and not as an arbitrator.*

Another dispute resolution method, similar
to the DAB, is the expertise amiable, originating
in France, which consists of instructions given
by the parties to an independent third party
to resolve a disagreement between them.
Generally, technical or factual issues are
submitted to them.

The distinction between the procedural
nature of arbitration and the contractual
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as contractual damages — in other words,
there is a contractually specified ceiling.*

Despite the newly narrowed scope of the
principle, Principals and lead Contractors
should continue to take note the remaining
risk that a Contractor could seek to claim a
quantum meruit for works for which there is no
accrued right to payment and also seek to avail
itself of the exception to the prima facie position
that the contractual price limits the amount
recoverable. Building disputes are factually
complex and often robustly fought. Defending
such a claim will be more difficult and costly
than defending a contractual damages claim,
based on a contract containing specified rates
for labour, plant and equipment.

The proceedings

The dispute in Mann arose from the
construction of two double-storey townhouses
on land in Blackburn, Victoria. The owners of
the land, Mr and Mrs Mann, entered into a
domestic building contract as Principals with
Paterson Constructions Pty Ltd (‘Paterson’) as
Contractors. Before Paterson had completed
the second townhouse, the Manns alleged
that Paterson had repudiated the contract
and purported to accept such repudiation
thereby terminating the contract. Paterson
denied thatit had repudiated the contract and
claimed that the Manns’ wrongful termination
itself amounted to a repudiation of the
contract, which Paterson purported to accept.

The Victorian Civil and Administrative
Tribunal (VCAT), in assessing Paterson’s
entitlements by way of a quantum merui,
required 19 days of evidentiary hearings (and
it should be noted that a quantum meruit
assessment in  a major commercial
construction project, with multiple layers of
Contractors and Subcontractors, could be
considerably more complex and costly than
the domestic building property at issue in
Mann). The VCAT held that, notwithstanding
the Manns’ claim that the total contract price
was less than AU$1.1m, Paterson was entitled
to a quantum meruit of approximately
AU$1.6m, less payments already made.®
The Manns unsuccessfully appealed to the
Supreme Court of Victoria, and then to the
Court of Appeal, contending that the
principles of quantum meruithad been applied
incorrectly and the principle thata Contractor
may claim a quantum meruit upon its
acceptance of a Principal’s repudiation of the
contract is incorrect.
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Justices of Appeal Kyrou, McLeish and
Hargrave issued their judgment on 12
September 2018. The Court of Appeal held
that while it was sympathetic to the Manns’
contention, and the ‘growing chorus of
criticism — judicial as well as academic — of
the availability of quantum meruit as an
alternative to contract damages where a
repudiation is accepted’, the Court followed
Sopov v Kane Constructions Ptd Ltd (No 2)
(2009) 24 VR 510 and ultimately found that
notwithstanding its inclination to agree with
the criticism of the principle, it was
constrained by previous authority.”

Subsequently, the Manns successfully
appealed to the High Court, which handed
down judgment on 9 October 2019. Three
separate reasons were given by Kiefel CJ, Bell
and Keane ][], Gageler J, and Nettle, Gordon
and Edelman [J. While all justices rejected the
principle as it stood, the majority (Gageler,
Nettle, Gordon and Edelman []) agreed that
it applied in more limited circumstances.

Justice Gageler found a quantum meruit is not
available for work done by the Contractor in
respect of the plans and specifications set out in
the Contract for which the Contractor had
accrued a contractual right to payment under
the Contract at the time of its termination.®
Justices Nettle, Gordon and Edelman found
that quantum meruit is available where there has
been a total failure of consideration for the
works performed.® For example, if the contract
provides that a party is entitled to payment upon
completion of any part of the work, or if the
contract is divisible into several entire stages (ie,
contracts with progress payments and the
Contractor has a right to be paid for the works
performed by way of a progress payment at the
time of termination), there is no entitlement to
claim a quantum meruit."’

On the other hand, Gageler ] said that a
quantum meruit is available for work done by

Mann has severely limited the
longstanding and controversial
principle that upon acceptance
of a Principal’s wrongful
repudiation, a Contractor is
entitled to claim a quantum
meruit, with such recoveries not
limated to contractual entitlements.
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the Contractor in respect of the plans and
specifications set out in the Contract for which
the Contractor had not yet accrued any
contractual right to payment under the
Contract at the time of its termination."
According to Nettle, Gordon and Edelman ],
the Contractor would be entitled to claim a
quantum meruit where there had been a total
failure of consideration, for example, where
works had been carried out prior to
termination but no right to a progress
payment for those works had yet arisen."?

Most significantly, Gageler, Nettle, Gordon
and Edelman JJ (a majority of the Court) also
said that the contract price is a ceiling on the
amount recoverable pursuant to a quantum
meruil.”® Justices Nettle, Gordon and Edelman
said this is the prima facie position, and it does
not exclude the possibility of cases where, ‘in
accordance with principle’, the circumstances
will dictate that it would be unconscionable to
confine the Contractor to the contractual
measure (for example on the basis of the
Principal’s  continuing  breaches  being
responsible for a cost overrun that rendered
the contractunprofitable). Even then, however,
in many such cases it would appear wrong that
a Contractor should be entitled to a better
result in restitution than would have been
available to them under contract."*

Conclusion

Mannhas severely limited the longstanding and
controversial principle that upon acceptance
of a Principal’s wrongful repudiation, a
Contractor is entitled to claim a quantum meruit,
with such recoveries not limited to contractual
entitlements. Nevertheless, Principals should
still consider the residual risk of wrongful
termination and repudiatory breach. The
residual risk now is that the Contractor seeks to
claim a quantum meruitand seeks to set aside the
prima facie position that the contractual price
limits the amount recoverable.

On the other hand, a Contractor that has
suffered significant delays or disruption at
the hands of a Principal could argue that the
prima facie contractual price ceiling does not
apply to any applicable quantum meruit claim.
Principals may well seek to manage this
risk either by the selection of ‘termination
for convenience’ provisions, ensuring that
Contractors accrue rights to payment for
work performed, for example by including
progress payments or a well-drafted payment
in the event of termination clause or including
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an exclusion clause that carves out quantum
meruil. Likewise, lead Contractors may wish to
exclude the principle in a similar way in their
agreements with their Subcontractors.

Notes

1 One of the earliest cases in which the principle
was recognised was by the Privy Council in Lodder v
Slowey [1904] AC 442. In that case, the Contractor
was excluded from a work site and entitled to rescind
the agreement and elect to sue on a quantum meruit

2 Nettle, Gordon and Edelman JJ noted that the use of
the term quantum meruit in this context is to refer to
a remedy arising by operation of law in that category
of actions concerned with restitution in the category
of unjust enrichment. For consistency, where in this
article ‘quantum meruit’ is referred to, itis a reference
to a claim in this sense (ie, a claim not made under
the relevant contract).

3 See Pavey & Matthews Pty Ltd v Paul (1987) 162 CLR
221, 256 (Deane J).

4 Note that the majority of the High Court did not agree
on this point (Gageler J said there was a contractual
price limit and Nettle, Gordon and Edelman JJ said
there was a prima facie limit with narrow exception).
However, it is to be expected that lower courts will
adopt the plurality’s findings that there is a prima
facie contractual price limit with exceptions.

5 Note that the contract sum was, in effect, AU$916,779
plus additional orally agreed variations. At the time
the contract was terminated, Paterson had been paid
AU$945,787 and had submitted a final claim for
AU$63,000 as well as a claim for variations in the sum
of AU$48,403.07.

6 Quoting Sopov v Kane Constructions Ptd Ltd (No 2)
(2009) 24 VR 510, [9].

7 The authorities that the Court in Sopov v Kane
Constructions Ptd Ltd (No 2) (2009) 24 VR 510 felt
constrained by were Brooks Robinson Pty Ltd v Rothfield
[1951] VLR 405, lezzi Constructions Pty Ltd v Watkins
Pacific (Qld) Pty Ltd [1995] 2 Qd R 350 and Renard
Constructions (ME) Pty Ltd v Minister for Public Works
(1992) 26 NSWLR 234.

8 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[61] (Gageler ).

9 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[110] (Nettle, Gordon and Edelman JJ).

10 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[173]-[176] (Nettle, Gordon and Edelman JJ).

11 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[61] (Gageler ]).

12 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[173]-[176] (Nettle, Gordon and Edelman JJ).

13 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[105] (Gageler J) and [204] (Nettle, Gordon and
Edelman [J).

14 Mann v Paterson Constructions Pty Ltd [2019] HCA 32
[216] (Nettle, Gordon and Edelman JJ).
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IFRS 15 and its legal
implications for Nigerian
construction companies

The International Financial Reporting Standards No 15 was issued in

May 2014 and became applicable to the annual financial reporting of
companies from 1 January 2018. This standard modified, to some extent,
how a company is to recognise revenue from its customers in its financial

statements. This article attempts to highlight the way in which this standard
has, and may, affect the manner in which construction companies in
Nigeria recognise revenue and possible ways to address the change and
avoid claims that may arise thereof.

of the Companies and Allied Matters Act (Cap
20) Laws of the Federation of Nigeria (LFN)
In Nigeria, every business entity has the 2004 (CAMA). Section 335(2) of CAMA also
legal responsibility to prepare a statement of  states: “The balance sheet shall give a true and
accounts or financial statements at the end of  fair view of the state of affairs of the company
its financial year under sections 370 and 375  as at the end of the year; and the profit and

Introduction
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loss account shall give a true and fair view of
the profit or loss of the company for the year.’
Any company that does not comply runs the
risk of being delisted as a company by the
Corporate Affairs Commission (CAC) under
section 525 of CAMA among other risks such
as payment of penalty (CAMA, s 378) and
being rendered dormant (CAMA, s 7(1) (e)).

In the preparation of financial statements
in Nigeria, certain standards are followed
for ease of interpretation and use of
financial statements. One such body of
financial standards is the International
Financial Reporting Standards (IFRS).
These standards are developed by a body
known as the International Accounting
Standards Board, which creates the IFRS
within a set of theoretical principles known
as the Conceptual Framework for Financial
Reporting. These standards are
administered in Nigeria by the Financial
Reporting Council of Nigeria.

History of the adoption of IFRS

in Nigeria

Before 2012, the Nigerian Accounting
Standards Board (NASB) produced and
regulated the Statement of Accounting
Standards, which lay out the standards for
the preparation of companies’ financial
statements. The NASB was established in 1982
as a private sector initiative and it became a
government agency in 1992, reporting to the
Federal Ministry of Commerce.

The NASB was given a legal backing by its
inclusion in section 335 (1) of the Companies
and Allied Matters Act 1990, which
mandated all companies to prepare
financial statements that complies with the
Statement of Accounting Standards (SAS)
as developed and issued by NASB from time
to time. In 2003, the NASB was given the
full autonomy as a legal entity with the
enactment of the Nigerian Accounting
Standards Board Act of 2003 (the ‘NASB
Act’) on 10 July 2003. The NASB Act
provided the legal framework under which
NASB set accounting standards. The
primary functions as defined in the NASB
Act were to develop, publish and update
Statements of Accounting Standards to be
followed by companies when they prepare
their financial statement and to promote
and enforce compliance with the standards.

Based on the premise of NASB to promote
general acceptable published financial
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reports and  high-quality = accounting
standards  that are consistent with
international practices, it inaugurated a
Stakeholders” Committee on the Roadmap
to the Adoption of the International
Financial Reporting Standards (IFRS) in
Nigeria on 22 October 2009. In July 2010, the
Nigerian  Federal Executive  Council
approved the Roadmap to the Adoption of
IFRS in Nigeria where it iterated in its report
thatitwould be in the interest of the Nigerian
economy for reporting entities in Nigeria to
adopt globally accepted, high-quality
accounting standards by fully converging the
Nigerian National Accounting Standards
with the IFRS by following a phased transition
effective from 1 January 2012.

In the preparation of financial statements in
Nugeria, certain standards are followed for ease of
iterpretation and use of financial statements. One
such body of financial standards s the International

Financial Reporting Standards.

It was a three-phase transition programme.
Phase 1 related to publicly listed entities
and significant public interest entities. They
were to prepare their financial statements
using applicable IFRS by 1 January 2012.
Phase 2 related to other public interest
entities, which were expected to mandatorily
adopt the IFRS, for statutory purposes, by 1
January 2013. Phase 3 related to Small and
Medium-Sized Entities (SMEs) which were
expected to mandatorily adopt IFRS for
SMEs by 1 January 2014.

In accordance with this road map, the NASB,
being the body responsible for developing,
issuing and regulating accounting standards
since 1982, was changed into the Financial
Reporting Council of Nigeria with the
passage into law of the Financial Reporting
Council Bill on 20 July 2011.

Mr Olusegun Aganga, then the Minister of
Trade and Investment under the Obasanjo
administration, in explaining the benefits for
the adoption of the IFRS financial reporting
system in Nigeria, stated that:

‘More meaningful and decision enhancing

information can now be arrived at from

financial statements issued in Nigeria
because accounting, actuarial, valuation
and auditing standards, used in the
preparation of these statements, shall be
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issued and regulated by this Financial
Reporting Council. The FRC is a unified
independent regulatory body for
accounting, auditing, actuarial, valuation
and corporate governance. As such,
compliance monitoring in these areas will
hence be addressed from the platform of
professionalism and legislation.’

Jim Obazee, Executive Secretary and Chief
Executive Officer of the Financial Reporting
Council, speaking at a forum put together
by the Capital Market Correspondent
Association of Nigeria (CAMCAN) in
agreement with the Aganga, stated that:
‘Lower information asymmetry would
also lead to lower costs of equity and debt
financing. The benefits of implementing
IFRS include higher comparability, lower
transaction costs and greater international
investment. IFRS also assist investors in
making informed financial decisions and
predictions of [an] entity’s future financial
performance and give a signal of higher
quality accounting and transparency.
Therefore, IFRS would tend to reduce
earnings manipulation, enhance stock
market efficiency and positively impact on
[an] entity’s stock returns and stock related
financial performance measures.’

Definition, scope and objective of
IFRS 15 - revenue from customers

According to the IFRS Foundation and the
International Accounting Standards Board,
the project objective for setting up IFRS 15
is because:
‘Revenue is a crucial number to users of the
financial statements in assessing a company’s
performance and prospects. The objective
of this project [is] to clarify the principles
for recognising revenue from contracts
with customers. It applies to all contracts
with customers except leases, financial
instruments and insurance contracts.’

IFRS 15 specifies how and when a company
will recognise revenue in its financial
statements, as well as requiring such entities
to provide users of financial statements with
more informative and relevant disclosures.
The standard provides a single, principles-
based, five-step model to be applied to
all contracts with customers. IFRS 15 was
issued in May 2014 and applies to an annual
reporting period beginning on or after

1 January 2018.
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IFRS 15 has five steps before revenue is to
be recognised in the books of a company
and these are listed below.

Identify the contract with the customer

A contract with a customer falls within the
scope of IFRS 15 when there is first the
existence of a contract whether written,
verbal or implied. The contract must have
commercial substance and the payment terms for
the goods and services must be identified. It must
also be probable that the entity will collect the
consideration to which it is entitled and each
party’s right regarding the goods and services
to be transferred must be identifiable.

Lastly, the parties must have approved the
contract and be committed to carrying it out. It
is not a contract if any party can walk away from
it without any consequences or without the
other partyrequiring such party to be penalised.
From the legal perspective, the Court of Appeal
has given the criteria within which it can be
held that a contract is in existence.

The Court of Appeal, in the case of
Enemchukwu v Okoye and Anor (2016)
Lpelr-40027 (CA), defined a contract as,

‘an agreement between two or more parties

creating obligations that are enforceable or

otherwise recognizable at law. According to

Black’s Law Dictionary 8th Edition, a contract

is defined as a promise or a set of promises,

for breach of which the law gives a remedy, or
the performance of which the law in some way
recognizes as a duly’! [emphasis added].

For a contract to be valid in law, it must have

some essential elements. In the case of Alfa

System Co Ltd and Ors v Orisajimi and Ors (2016)

Lpelr-40295 (CA), the Court held that:
‘First, to be able to establish a valid contract,
five ingredients must be present. They are
offer, acceptance, consideration, intention
to create legal relationship and capacity to
contract. All the five ingredients must be
present before a valid contract can exist in
law. A contract cannot be formed if any of
the ingredients is absent’.?

Itis not enough to have avalid contract. Parties
must ensure that they fulfil their obligations for
they cannot enter such agreements and then
after reaping the benefit raise the defence that
the contract was not valid. Indeed, the same
Courtin the case of Amadi v Obiajunwa (2016)
Lpelr-40461 (CA) stated that once the validity
of a contract is proved a party cannot claim
thatitwas not valid especially where such party
induced the other into the contract.
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Specifically, the Court of Appeal stated that:
‘The Supreme Court and indeed this
Court had held that: A party who induced
another party to enter into a contract
cannot subsequently deny the validity of that
contract. See Okechukwu v Onuorah (2000)
12 SC (pt. 11) 104 at 109; and to re-echo the
illuminating dictum of my Learned brother
in the recent case of Chachangi Airlines (Nig)
Ltdv AP Plc (2015) 4 NWLR (pt.1449) 256 at
274-275 paras D-A, no person after reaping
the benefit from a transaction of which he
is a party shall be heard to say that such
transaction is void or illegal or voidable, when
it comes to fulfilling his obligation under the
transaction so far as the rival party has done
all that he pledged to do under it.”?

Identify the separate performance
obligations

A contract in practical terms is a promise to
provide goods and/or services to a customer.
Due to the fact that these undertakings are for
a future event, the promises or undertakings
are regarded under IFRS 15 as ‘performance
obligations’. An entity would account for a
performance obligation separately only if the
promised good or service is distinct. A good
or service is distinct if it is sold separately or
if it could be sold separately because it has a
distinct function and distinct profit margin.

Determine the transaction price

The transaction price is the amount of
consideration an entity expects to be entitled toin
exchange for transferring goods or services. The
transaction price would reflect the company’s
probability-weighted estimate of variable
consideration — including reasonableness
estimates of contingent amount — in addition
to the effects of the customer’s credit risk and
the time value for money, if material.

Allocate the transaction price to the
performance obligations

Where a contract contains more than one
distinct performance obligation, a company
allocates the transaction price to all separate
performance obligations in proportion to
the stand-alone selling price of the good
and service underlying each performance
obligation. If the good or service is not sold
separately, the company would have to estimate
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its stand-alone selling price. This is especially
important for a construction company that
sells site and infrastructure as a bouquet with
its buildings for sale.

Recognise revenue when (or as) a
performance obligation is satisfied

The entity satisfies a performance obligation
by transferring control of a promised good
or service to the customer. A performance
obligation can be satisfied at a point in
time, such as when goods are delivered to
the customer, or over time. The amount of
revenue recognised is the amount allocated
to that performance obligation as recognised
as a performance obligation.

An entity must be able to reasonably
measure the outcome of a performance
obligation before the related revenue can be
recognised. In some circumstances, such as
in the early stages of a contract, it may not be
possible to reasonably measure the outcome
of a performance obligation, but the entity
expects to recover the costs incurred. In
these circumstances, revenue is recognised
only to the extent of costs incurred.

An entity must be able to reasonably measure the
oulcome of a performance obligation before the related

revenue can be recognised.

Such obligation in accounting must be
subsisting. Under Nigerian law, however,
where there is a variation, the obligation can
be said to be nullified. In the case of Ashaka
Cement Plc v Asharatul Mubashshurun
Investment Ltd (2016) LPELR-40196 (CA),
the Court of Appeal in defining a variation
and its effect stated:

‘Variation of contract involves a definite

alteration of contractual obligations by the

mutual agreement of both parties. Variation
is analogous to the entry by the parties
into a new contract. The requirements
of offer, acceptance and consideration
are thus imposed... For a variation to be
effective, there must be a valid and subsisting
contract... between the parties; there must be
some form of consensus between the parties
as to the obligations which are to be altered;
and it must be supported by consideration

— Oriloye v Lagos State Government (2014)

LPELR-CA/L/839 /2007, Unity Bank Plc v

Olatunji (2014) LPELR-CA/K/300/2012.
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A ‘construction contract’ isdefined under IAS 11

(the prior accounting standard for construction
companies) as a contract specifically negotiated
for the construction of an asset, or combination
of assets, including contracts for the rendering
of services directly related to the construction
of the asset (such as project managers and
architects services). Such contracts are typically
fixed price or cost-plus contracts.

When the outcome of the contract cannot
be estimated reliably, revenue was recognised
only to the extent of costs incurred that it is
probable will be recovered; contract costs
were recognised as an expense as incurred.
When it is probable that total contract costs
will exceed total contract revenue, the
expected loss was recognised as an expense
immediately. However, under IFRS 15, such
cannot be fully expensed if the performance
obligation is defined. The remaining will be
held as contract liability that will be recognised
as non-current liability in the company’s
statement of financial position where the
obligation is more than one year and in
current liability where the performance
obligation is within the next financial year.

The stage of completion of a contract can
be determined in a variety of ways —including
the proportion that contract costs incurred
for work performed to date bear to the
estimated total contract costs, surveys of
work performed, or completion of a physical
proportion of the contract work. An expected
loss on a construction contract should be
recognised as an expense as soon as such loss
is probable.

What should construction companies in
Nigeria do to prepare for the application of
this standard from a legal perspective?

In the author’s opinion, there are certain
steps that a company that is involved in
construction and real estate development
should do to prepare for this new standard of
accounting for revenue from customers:

November 2019

¢ doalegal audit of its construction contracts
for an analysis of the type of expenditure to
categorise such contracts;

¢ doalegal audit of their present performance
obligations to avoid possible litigation;

¢ doalegal audit of already existing litigation
as some of the defence options available
to construction companies with this new
standard will no longer be applicable;

® engage in negotiation, mediation or arbitration
to timeously deal with the pending and
impending disputes with clients/customers.
Court litigation should be a last resort;

¢ liquidate companies whose debt profile
on construction contracts in terms of
performance obligations will not enable it
to continue to be a going concern;

¢ seck professional advice to ensure future
construction truncations and performance
are compliant with the IFRS 15 reporting
standard and ensure performance for
continued revenue recognition in their
financial statements; and

e get professional assistance to put in place
the internal processes that will ensure the
gathering of proper information both for
the figures in the financial statement and
the disclosures for the preparation of the
company’s financial statements.

Notes

1 Per Ogunwumiju, JCA, pp 12-13, paras E-A.
2 Per Owoade, JCA, pp 25-26, paras C-A.

3 Per Agube, JCA, p 87, paras A-E.

Foluke Akinmoladun is the Managing Solicitor at
Trizon Law Chambers, Lagos, Nigeria, and can be

contacted at foluke.a@trizonlawchambers.com.
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Corruption in Quebec’s
construction industry:
cleaning the Augean stable

In Canada, the Province of Quebec has been the focus of investigation
in relation to corruption on construction projects. In October 2011,

a public inquiry (the ‘Charbonneau Commission’) was established, led
by Justice France Charbonneau. The Charbonneau Commission found
that corruption pervaded the Quebec construction industry and made
60 recommendations to the Quebec government aimed at increasing
oversight of the industry and enhancing investigative and enforcement
mechanisms. This article provides a brief overview of Canada’s legislative
regime in respect of bribery and corruption, summarises some of the key
findings of the Charbonneau Commission and analyses the legislation
introduced to date to implement the Charbonneau Commission’s
recommendations. Corruption in the construction industry is not a
problem unique to Quebec, and some of the solutions implemented
there can serve as a model for other jurisdictions both inside and

outside Canada.

Introduction

Corruption is a global phenomenon with
serious repercussions for governments,
their economies and communities. In many
jurisdictions, efforts to curb corruption
have increased significantly over the past
two decades, albeit with mixed success.!
It is likely that globalisation and the
loosening of international trade barriers
have led to a heightened awareness of
the pervasiveness of corruption on the
global stage and its serious consequences
on developing economies in particular.
However, corruption is not a phenomenon
that is confined to developing economies:
Transparency International’s 2017
Corruption Perceptions Index shows a high
level of corruption in more than two-thirds
of the 180 countries surveyed.? The most
recent Foreign Bribery Reportissued by the
Organisation for Economic Cooperation
and Development (OECD) contains some
telling findings.>? The OECD found that
the construction sector is one of the four
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sectors most affected by corruption and its
associated risks: ‘two thirds of the foreign
bribery cases occurred in four sectors:
extractive (19%); construction (15%);
transportation and storage (15%); and
information and communication (10%)’.*
This article seeks to provide insight into
the Canadian experience of fighting
corruption in the construction industry.
First, we provide an overview of the
legislative  framework applicable to
Canadian companies involved in
construction projects abroad and to
foreign and Canadian companies involved
in construction projects in Canada. Next,
we examine the Canadian Province of
Quebec, where a spate of corruption
scandals involving the construction
industry led to a public inquiry: the
Charbonneau Commission of Inquiry.’
After summarising some of the key findings
and recommendations of the Charbonneau
Commission, we describe the legislative
developments that have ensued.

Sharon Vogel

Singleton Urquhart
Reynolds, Toronto

Emira Bouhafna

Singleton Urquhart
Reynolds, Toronto
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The legislative framework

Canadian companies engaged in
construction projects abroad

Pursuant to the OECD Convention on
Combating Bribery of Public Officials
in International Business Transactions,®
Canada enacted the Corruption of Foreign
Public Officials Act (CFPOA),” which
entered into force on 14 February 1999. The
CFPOA features two offences: (1) bribing a
foreign public official; and (2) accounting
and record-keeping fraud. The CFPOA
applies to all businesses and individuals
that engage in corrupt practices with
‘foreign public officials’, defined as persons
holding legislative, administrative or
judicial positions in a foreign state; persons
performing public duties or functions in
a foreign state; and officials or agents of
public international organisations.®

Canadian companies and individuals imvolved
m a construction pmject m a foreign juﬂsdiction

can be charged and prosecuted in Canada under
the CFPOA.

Under the CFPOA, it is an offence to bribe
a foreign public official to obtain an
advantage, whether or not the bribe is paid
or the advantage is obtained. In addition, it is
an offence both to offer and accept a bribe.
In addition, under the CFPOA, accounting
offences include forging accounting records
and destroying records so as to conceal the
bribery of a foreign public official.

Canadian companies and individuals
involved in a construction projectin a foreign
jurisdiction can be charged and prosecuted
in Canada under the CFPOA and therefore
should be cautious when operating in
markets with higher risks of corruption.?

Foreign and Canadian companies engaged
in construction projects in Canada

Foreign and Canadian companies
operating in Canada are subject to the
bribery and corruption offences in Canada’s
Criminal Code (the ‘Code’).'"” Among
other corruption-related offences, the Code
criminalises the bribery of judges,'' members
of parliament,'? government officials,"”
municipal corruption,' fraud' and private
sector bribery.'® Particularly noteworthy
are the provisions that specifically address

Newly-constructed office space in downtown Montreal, Quebec, Canada. Credit: Raphael Rivest/Shutterstock.com
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bribery to obtain government contracts by
withdrawing one’s tender or having another
entity withdraw its tender."”

Canadian courts have held that the
sentencing principles of denunciation and
general deterrence are the most important
objectives in  sanctioning  corruption
offences, and the absence of an upper limit
on the fines that the court can impose means
that companies can be subject to hefty fines.'®

Debarment for corruption offences

A serious consequence of conviction for
corruption offences under both the CFPOA
and Code provisions is the risk of being
disqualified from bidding on government
contracts. In July 2012, Public Works
and Government Services Canada (now
Public Services and Procurement Canada)
added the offence of bribing a foreign
public official under the CFPOA to the
list of offences that render companies and
individuals ineligible to bid for Canadian
government contracts, and in 2014 the list
was expanded to include foreign convictions
for equivalent offences."

The Quebec construction industry
and the Charbonneau Commission
of inquiry

Background to the Charbonneau
Commission

In the 1990s and 2000s, a number of highly
publicised corruption-related scandals
shook Quebec and flooded Canadian
media.?* Leading up to the creation of the
Charbonneau Commission, notable scandals
included: allegations of a price-fixing scheme
orchestrated by 14 construction companies
using a gang (known as the Hells Angels)
to intimidate competitors; bribery in the
awarding of construction contracts in the city
of Montreal through kickbacks to political
parties, councillors and city bureaucrats; and
infiltration of the construction industry by
organised crime.?!

Creation and mandate of the
Charbonneau Commission

The Charbonneau Commission was created
on 19 October 2011 by the provincial
government of Quebec and was chaired
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by Quebec Superior Court Justice France
Charbonneau. Its mandate was threefold:
(1) toinquire into the existence of schemes that
may have involved activities of collusion and
corruption in the awarding and management
of public contracts in the construction
industry, including possible connections
to the financing of political parties;
(2) to explore the possible infiltration
of organised crime into the construction
industry; and (3) to examine potential
solutions and to make recommendations
aimed at establishing measures to identify,
eliminate and prevent collusion and
corruption in the awarding and management
of public contracts in the construction
industry, as well as infiltration of the
construction industry by organised crime.*?

A sertous consequence of conviction for corruption
offences under both the CFPOA and Code provisions
i the risk of being disqualified from bidding on

government contracts.

The Charbonneau Commission heard from
approximately 300 witnesses over 263 days of
hearings and cost taxpayers close to C$45m.*
The Charbonneau Commission delivered its
voluminous report (1,741 pages) on 24
November 2015. It found that corruption and
collusion permeated the Quebec construction
industry, and made 60 recommendations to
the Quebec Government. Below is a summary
of some of the Charbonneau Commission’s
key findings.

Types of schemes identified by the
Charbonneau Commission

The Charbonneau Commission defined
collusion as a secret agreement, implicit or
tacit, between private sector actors (contractors,
consulting engineering firms and suppliers)
responding to a public call for tenders or in
some cases, an invitation to bid, with a view
to reducing or eliminating competition to
gain control over a public contract. It defined
corruption as situations in which private actors
obtain benefits (contract, payment of extras
and confidential information) from public
actors within the administrative or political
apparatus. In exchange for the advantage
provided to the ‘corrupter’, the ‘corrupted’
receives consideration that can take various
forms (bribes, employment, favours, gifts, etc).**
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The Charbonneau Commission identified
three categories of schemes in Quebec’s
construction industry.

1. Schemesinvolving collusion and corruption;®

(1)

(ii)

CONSTRUCTION LAW INTERNATIONAL Volume 14 Issue 1

simple  collusion-based  schemes,

which involved:

¢ colluders rotating successful bidders
among themselves, by having
others submit ‘soft’ bids (also
referred to as ‘cover’, ‘courtesy’ or
‘complementary’ bidding);

e colluders rotating successful bidders
by having other colluders not
submit bids;

e the winning firm agreeing to
subcontract to other colluders;

e colluders dividing the market (by
type of work, client and geographic
area) and agreeing not to bid
competitively in other markets; and

® preventing competitors outside
the cartel from participating in
procurement through various
schemes, such as intimidation,
vandalism or sabotage on the
competitor’s job sites, and bidding
very low to prevent the competitor
from winning contracts;

simple  corruption-based
which involved;

® political corruption: for example,
a firm would finance a specific
municipal candidate’s election to
obtain quasi-exclusivity on municipal
contracts after the election;

® bureaucratic corruption: a bureaucrat
or other member of the public service
is corrupted, for example;
—agreement to provide the

appointed or elected official with
a specific kickback on the
amount of the contract, as well as
various gifts;

— officials influencing proposal/
bid criteria so as to benefit a
particular firm through directed
tendering schemes; and

— officials manipulating the
composition of selection
committees by adding people in
favour of a particular firm;

® private corruption: private actors
(contractors) were found to charge
a public contracting authority for
work that had not been performed,
or for quantities of material not
used, while private engineering

systems,
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firms responsible for contract
administration would approve false
quantities or false extras;

(iii) complex schemes, which combined

2. schemes linked to

both  collusion and corruption
practices, were mainly observed in
large cities (eg, Montreal) where the
larger political and administrative
machinery of government require a
combination of collusion and
corruption to maintain successful
schemes and cartels; the report
confirmed that elected officials and
public employees played a central
role in protecting against the
detection of complex schemes;

the financing of

political parties;*°

® the Commission found that links
between financing of political
parties and awarding of public
contracts were both direct and
indirect: direct links included
schemes in which a specific private
benefit was given to an official in
exchange for a specific contract
(most often seen in Quebec
municipal politics), while indirect
links included schemes in which
private parties provided general
support in exchange for some
general advantage to be awarded
at a later date;

3. schemes involving activities by organised
crime;” the Charbonneau Commission
identified four main types of infiltration
by organised crime:

(1)

(i1)

(iii)

(iv)

infiltration of companies and industry
sectors: where businesses in financial
difficulty acquired sources of financing
from criminal organisations, which
eventually took over the company for
their own purposes (including money
laundering);

control  of territories: where
criminal organisations controlled a
sector or territory by using
intimidation and violence;
intimidation services:
organised crime groups assisted
businesses in their schemes by
intimidating other firms or businesses
in the market; and

access to trade union investment
capital: where individuals linked to
the Hells Angels and the Mafia sought
to infiltrate the industry by obtaining

where
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access to the capital investments of a 5. the lack of regulation of selection

construction union. committees, which allows for conflicts of
interest and undue interference in the
decision-making process; and

. the disclosure of certain information by
public authorities, which increases
vulnerability to illegal schemes (eg, the
release, upon request, of the list of
contractors who obtained specifications
or tendering documents which facilitates
collusion among groups of firms).

Causes of corruption and collusion identified ¢
by the Charbonneau Commission?®

The Charbonneau Commission identified the

following as salient causes of corruption and

collusion in Quebec’s construction industry:

1. thevulnerability of the public procurement
of construction contracts to corruption
due to the large amounts involved;

2. the lack of expertise of the public bodies
involved in procurement, and the use of
certain processes that facilitate collusion
(eg, non-negotiable tariff contracts);

3. the foreseeability of criteria for awarding As aforementioned, the Charbonneau
public contracts, which fosters collusion Commission made 60 recommendations to
and the creation of cartels; the Quebec government.? The following is

4. unreasonably short deadlines for tenders a brief overview of certain recommendations
set by corrupt public authorities, which on key issues:
reduces competition and benefits a bidder 1. create an independent public procurement
with privileged or inside information; authority to oversee public contracts:*

Select recommendations of the
Charbonneau Commission in relation
to key issues




Increase sanctions for construction companies that
break the law, up to and including cancelling thewr
licence issued under Quebec’s building authority

the authority would be a ‘centre of expertise’
that would analyse and verify procurement
processes, and support and oversee all
public bodies that award contracts; the
Charbonneau Commission further
recommended that the various public
authorities be allowed to consolidate their
internal expertise in construction matters;

. standardise laws and regulations so as to
allow public contracting authorities to
decide, in cooperation with the public
procurement authority and under its
supervision, the appropriate weighting
of price and quality criteria in the public
procurement process for a construction
contract;®!

The new Champlain Bridge under construction in Montreal. Credit: meunierd / Shutterstock

4. increase

3. reduce payment delays in the construction

industry because payment delays create a
breeding ground for corruption and
collusion; specifically, the Charbonneau
Commission found that payment delays:*?
® confer significant power on site
supervisors, who can speed up or
slow down approval of payments
to intimidate or favour contractors
(leading to private corruption
schemes);
® restrict contractors’ ability to
take on new projects and
thereby contribute to restricting
competition and facilitate the
creation and continuation of
collusive agreements; and
¢ Jead to ‘alternative’ sources of
financing — as the Charbonneau
Commission noted, payment
delays favour ‘infiltration of the
construction industry by organized
crime. A [contractor] faced with
financial difficulties arising from
excessive accounts receivable may
be tempted to resort to sources
of non-traditional financing. In
fact, that is exactly what happens.
Non-traditional financing is used
by a significant proportion of
construction firms as a result of
payment delays’;*
sanctions for construction
companies that break the law, up to and
including cancelling their licence issued
under Quebec’s building authority;*

. increase penalties for those who make use

of so-called straw man schemes;*

. implement rules in relation to the share

ownership of construction companies;*

* Jower the share ownership threshold
from 20 per cent to ten per cent
in order for any shareholder to
be considered an officer of a
corporation, and attract scrutiny as
to the company’s integrity; and

e empower Quebec’s building
authority to assess the integrity of
officers who hold shares indirectly
in any contracting firm;

7. engineers and consulting engineers firms;*’

e amend the Professional Code
so that firms operating in the
construction industry are subject
to regulatory power and sanctions,
and increase the role and powers of
the regulatory body for engineers
in Quebec; and
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e implement mandatory ethics
training and measures to increase
compliance;

8. require public contracting authorities to

report acts of intimidation or violence to the
Charbonneau Commission de la construction du
Québec, and amend the Act respecting labour
relations, vocational training and workforce
management in the construction industry to
help to combat intimidation in the
construction industry;® the Charbonneau
Commission found that acts of intimidation
and violence had caused certain construction
companies to avoid certain regions or certain
types of construction contracts, which
reduced competition and facilitated
collusion, corruption and infiltration by
organised crime; and
. provide better protection for whistleblowers
so as to encourage reporting;*
¢ the Charbonneau Commission found
that reporting by individuals with
direct knowledge of and involvement
in corruption schemes was
fundamental to fighting corruption:
investigations are much less likely to
be initiated without initial reporting
of malfeasance and much less likely
to succeed without the collaboration
of participants in the scheme; and
e accordingly, the Charbonneau
Commission recommended
that a general whistleblower
protection system be implemented
so as to ensure anonymity for
all whistleblowers, regardless of
the agency to which they report
and provide greater assistance
to whistleblowers, particularly
financial support when required.

Legislation enacted pursuant to
the Charbonneau Commission’s
recommendations

It was estimated at the time of the report’s
release in 2015 that 80 per cent of the 60
recommendations would require legislative
or regulatory amendments.*” On 8 December
2017, the Quebec government announced that
more than 80 per cent of the Charbonneau
Commission’s recommendations had
been realised or were in the process of
being implemented.*' To date, the Quebec
legislature has passed nine pieces of legislation
aimed at giving effect to the Charbonneau
Commission’s recommendations:*

1. Bill 26, an Act to ensure mainly the

recovery of amounts improperly paid as a
result of fraud or fraudulent tactics in
connection with public contracts, was
enacted in April 2015, that is, prior to the
delivery of the Charbonneau Commission’s
report, but in response to concerns raised
by the Charbonneau Commission. The
Act provides measures for the recovery of
amounts paid due to fraud in connection
with all public contracts, not only those
within the construction industry. It created
a voluntary reimbursement programme
(VRP), pursuant to which an individual or
corporation could repay amounts
improperly received during the course of
a public project and obtain a release from
the affected public body. The VRP came
into effect on 2 November 2015 and closed
on 15 December 2017. A failure to
voluntarily report fraud may result in civil
litigation for the recovery of the defrauded
amount(s). The Act establishes a
presumption that any entity that has
participated in fraud in the procurement
process is presumed to have caused injury
to the public body concerned.*

.Bill 83, an Act to amend various

municipal-related legislative provisions
concerning such matters as political
financing, introduces tighter audit rules
applicable to municipalities with more
than 100,000 residents.**

. Bill 87, an Act to facilitate the disclosure of

wrongdoings within public bodies, aims to
facilitate ~ employee  disclosure  of
wrongdoings within public bodies.*

. Bill 98, an Act to amend various legislation

mainly with respect to admission to
professions and the governance of the
professional system, isaimed atstrengthening
governance, ethics and reporting of
wrongdoing in professional orders.*

.Bill 101, an Act to give effect

to the Charbonneau Commission’s
recommendations on political financing,
broadens the scope of investigations of
illegal political financing.*’

. Bill 107, an Act to increase the jurisdiction

and independence of the Anti-Corruption
Commissioner and the Bureau des enquéles
indépendantes and expand the power of the
Director of Criminal and Penal
Prosecutions to grant certain benefits to
cooperating witnesses, broadens the
mandate of Quebec’s anti-corruption unit
and increases its powers.*
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Montreal skyline. Credit: Richard Cavalleri / Shutterstock.com

7. Bill 108, an Act to facilitate oversight of

public bodies’ contracts and to establish
the Auwlorité des marchés publics (AMP), is a
direct response to the Charbonneau
Commission’s  recommendation  that
Quebec enact a public procurement
authority to ensure the integrity of public
procurement in Quebec and proposes the
establishment of the AMP as a central
authority overseeing public contracts. This
authority would take over the role of the
Autorité des marchés financiers (the securities
regulator in Quebec, which has the power
to license businesses wishing to enter into
public contracts in the province) in respect
of public contracts and would oversee all

other contracting processes determined by
the government.*

. Bill 152, an Act to amend various labour-

related legislative provisions mainly to
give effect to certain Charbonneau
Commission’s recommendations, responds
to therecommendations around decreasing
violence and intimidation in Quebec’s
construction industry.”

. Bill 162, an Act to amend the Building Act

and other legislative provisions mainly to
give effect to certain Charbonneau
Commission recommendations, is aimed at
increasing the power of Quebec’s building
authority around the issuing of licences for
contractors under the Building Act.”
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Analysis and conclusion

Many of the recommendations of the
Charbonneau Commission align with
the principles formulated in 2009 by the
OECD in respect of achieving integrity in

public procurement and the Charbonneau

Commission’s recommendations as a whole

reflect the OECD’s view that governments must
develop tools to prevent corruption throughout
the entire procurement cycle, and not merely

the contract formation stage.” Indeed, the
Charbonneau Commission’s recommendations
are formulated around five goals that reflect an

attempt to take as comprehensive and broad

an approach to the issue of corruption in the
construction industry as possible. These are:

(1) review the framework for the awarding

and management of public contracts; (2)

improve prevention and detection activities and
strengthen sanctions; (3) protect political party

financing from influence; (4) promote citizen

participation; and (5) renew confidence in
elected officials and public servants.

Critics have expressed the view that the
various bills enacted by the Quebec

government are not getting to the root of

the problem or that some aspects of the

bills aforementioned undermine their
instance, the
whistleblower legislation established a

stated purpose.” For

Public Protector to whom information
may be disclosed confidentially. However,
in order to disclose that information

publicly and attract the protection against

reprisals provided under the legislation,
the whistleblower must have ‘reasonable
grounds to believe that a wrongdoing
committed or about to be committed

poses a serious risk to a person’s health or

safety or to the environment’.** However,

other bills have been well

received,

including Bill 108, which creates a central

authority for public

procurement in

Quebec. This legislation is expected to
reinforce the oversight of public contracts
and increase the level of transparency in

the tendering and awarding processes for

public contracts.”

Although it has yet to be seen whether the
above legislative enactments will have the
intended effect on the Quebec construction
industry, it seems fair to say that the Quebec

government has expended significant effort

to follow through with the Charbonneau
Commission’s recommendations, and it will
be interesting to see the extent to which
corruption risk is lessened as a result.
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Legislation s expected to reinforce the oversight
of public contracts and increase the level of
transparency in the tendering and awarding
processes for public contracts.
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oecd-foreign-bribery-report-9789264226616-en.htm
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Building diversity: the
value of inclusivity in the
construction industry

esearch across all industries has
demonstrated that inclusive workplaces
and diverse management lead to better
performance in organisations. In construction,
where challenges include attracting and
retaining talent and replacing an aging
workforce,! diversity and inclusivity are
becoming increasingly important areas of
focus for organisations. The ‘Top 10 Canadian
Construction Trends to Watch in 2019’
predicted that inclusive workplaces would be
on the rise in 2019.2
The construction industry is beginning to
recognise that competitive advantages may
go to companies whose workforces look
more like the communities they serve.
However, the industry, like many others, is
slow to embrace change. Adherence to
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tradition has kept many companies from
benefiting from the skills and expertise of
people from different backgrounds and
deterred younger generations from pursuing
careers in construction. While construction
workplaces have evolved in recent years,
there remains a gap in the infrastructure of
many companies with respect to the
promotion of equality and development of
talent from high-performing, diverse groups.

Inclusion is not a direct by-product of
diversity; an organisation can have a diverse
team of talent but fail to give employees with
marginalised identities opportunities to grow
and succeed.
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Globally, the construction industry does
not have a reputation for being composed of
a vastly diverse or inclusive workforce.
According to the Bureau of Labor Statistics’
2015 data, the construction workforce in the
United States was 28.5 per cent Hispanic/
Latino, 9.3 per cent female, 6.0 per cent
black and 1.8 per cent Asian.® As of 2018,
women still only made up a total of nine per
cent of the construction workforce, showing
little to no statistical change since 2015.* In
2017, women held just seven per cent of
construction management jobs.”

The Good Employer Guide 2016: Diversily
Challenge in the UK highlighted that women
and ethnic minorities made up only ten per
cent of the United Kingdom building
industry’s  total =~ employees. = Women
represented seven per cent of the workforce
and ethnic minorities accounted for just 3.2
per cent, with little evidence of significant
change or improvement since 2009;° however,
the number of women in construction
management jobs was nearly twice that of the
US, or 14 per cent of the workforce.”

Willis Towers Watson, a global adviser,
predicted that limited workforce diversity
will be a top 20 risk for construction firms
through 20278

Diversity and inclusivity can have a significant
impact on company culture and success.
Research shows that diverse workplaces
can provide a company with a competitive
business edge.

The National Centre for Diversity in the
UK evaluated diversity in the construction
industry to determine how essential it is for
organisations and individuals to embrace
equality, diversity and inclusion in the
industry and to encourage industry
professionals and corporations to make a
conscious shift towards diversifying the
workplace. The study found that diversity
was a driver of innovation, allowing
individuals to share their experiences,
background and knowledge. The statistics
showed that gender-diverse companies are
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14 per cent more likely to perform better
than non-diverse companies, and ethnically
diverse companies are 35 per cent more
likely to perform better than their less
diverse counterparts.’

The study also found that the pool of
consumers is increasingly diverse, according
to the Department for Business, Innovation
and Skills’ report UK Construction: An
Economic Analysis of the Sector. Today any
organisation that does not promote equality,
diversity and inclusion is neglecting valuable
markets, missing out on sales and ultimately
losing profits.

There is a direct link between diversity
and inclusion, and financial performance.
In McKinsey’s Delivering through Diversity
study, more than 1,000 companies over 12
countries were studied in relation to
profitability and long-term value creation,
through exploring diversity at different
levels of each organisation, considering a
broader understanding of diversity and
providing insight into best practices.'
While the study was not focused on
construction, the lessons learned are
relevant and applicable:
¢ In 2014, companies in the top quartile for

gender diversity on executive teams were 15

per cent more likely to experience above-

average profitability than companies in
lower quartiles. In 2017, this number rose to

21 per cent, showing a positive correlation

between gender diversity on executive

teams and higher financial performance
and profitability worldwide."

¢ In terms of ethnic and cultural diversity,
the 2014 finding for companies showed
that companies with the most ethnically
diverse executive teams were more likely
to outperform their peers on profitability.

The statistics show that companies that

were in the top quartile had a 35 per cent

likelihood of outperformance than those in
the lower quartile, and the 2017 finding was

a 33 per cent likelihood of outperformance

of companies in lower quartiles.'

All of these numbers support the business
case for diversity in the construction industry.
A diverse workforce will make a company not
only more attractive to potential employees,
but also more attractive to potential customers
due to the fact that diversity brings along
broader problem-solving perspectives and
innovative ideas. Industry professionals
should not ignore these statistics when
developing or updating their business and
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employment models. Active discussions
should take place within companies to
implement strategies and best practices that
promote diversity and inclusion to create
a better workplace and to achieve greater
business success.

Gender diversity has been directly linked
to both profitability and value creation. In
particular, gender diversity on executive teams
showed the strongest correlation to higher
profitability across the geographies studied. ?

With gender diversity being at the forefront
of many workplace discussions in the
construction industry, it is important to
recognise the statistics and implement
strategies to create more opportunity for
women to get involved at all levels of the
industry. For example, in often male-
dominated work environments of
architectural and engineering firms, women
have struggled to break the glass ceiling on
executive teams. The last major industry
survey found that women account for half of
graduates from architecture programmes in
the US, but only make up about 20 per cent
of licensed architects and 17 per cent of
partners or principals of architecture firms."
The firm receiving the most high-profile
architectural commissions in the world has
just two female principals.”” This statistic is,
unfortunately, not surprising.

Similarly, the Society of Women Engineers
has observed that only 13 per cent of
engineers in the workforce are women.

From a wage perspective, women also
continue to lag behind their male
counterparts in the construction industry.
For example, female engineers make 90
cents for every dollar earned by a male
engineer, with little change in these statistics
since the early 2000s.'°

Although equal pay has been a legal
requirement for years in many countries,
including Canada, the UK and the US, the
gender pay gap still remains an ongoing issue
for women in the workplace.

In 2018, Equal Pay Day was marked on 10
April in the US; that is, on average, a woman
must work up to 10 April into the new year to
reach the same pay that a man earned in the
previous year.'” In the economy at large,
white women earn $0.87 for every dollar
earned by their white male counterparts.
Asian women earn $0.87 for every dollar,
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black women earned $0.63 for every dollar,
Native American women earned $0.57 and
Latina women earned $0.54.'® This data
illustrates not only issues in the gender pay
gap as a whole, but issues within the gender
pay gap for other distinguishable groups. Itis
notable that women in the construction
industry earn an average of 95.7 per cent of
what men in the industry make. This is 18
per cent higher than the average 81.1 per
cent gap found in other industries.' This
data suggests that women in the industry are
beginning to get opportunities to succeed to
the level of their male counterparts, but that
other marginalised groups of women still
face challenges and setbacks in this area.

In the UK, as of April 2018, all companies
with 250 employees or more were required
to collect gender pay gap data and disclose it
for publication by the Government Equalities
Office.*® This was a major step working
towards closing the gap, to evaluate the data
and recognise trends and areas for
improvement. According to the data, several
organisations in the industry had gender pay
gaps of 40 per cent or more, and overall
trends showed that many firms in the
engineering and construction industries
were falling behind the national gender pay
gap of 18.4 per cent.?!

It is important for the industry to heed this
data and create more opportunities for
women to move towards more diverse and
inclusive workplaces and close the pay gap
across the board for all women.

Mirroring the industry that it serves, the
construction bar globally has faced diversity and
equality challenges and is taking steps to change
the status quo. It has been said that lawyers lead
the push for equality, but have forgotten to focus
on their own profession. According to statistics,
law is one of the least racially diverse professions
in North America. Many believe that women
and minorities have made advances in recent
years and that any remaining issues of inequality
arise out of lack of capability, commitment and
life choices. While there is more diversity in the
profession than decades ago, studies show that
gains have been minimal.

For example, the National Association for
Law Placement (NALP) in the US has been
compiling information on diversity for 26
years. In its 2018 report,® the NALP noted
that law firms were making very slow,
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incremental progress in increasing the
presence of women and minorities,
particularly in the partner ranks. Minorities
accounted for 9.13 per cent of partners in the
nation’s major firms and women accounted
for 23.36 per cent of the partners in these
firms. At just 3.19 per cent, minority women
continued to be the most underrepresented
group at the partnership level across all firm
sizes and most jurisdictions.

In the UK, the Bar Standards Board has
summarised available diversity data in its
Report on Diversity at the Bar® The data reflects
the disparity of women and black, Asian and
minority ethnicities in higher ranks of the bar.
Women account for 50.4 per cent of pupils,
39.6 per cent of non-Queen’s Counsel (QC)
practitioners and 15.8 per cent of QCs. Black,
Asian and minority lawyers account for 16.3
per cent of pupils, 13.5 per cent of non-QC
practitioners and 7.8 per cent of QCs.

In Sandra Somers’s “Where Are the Expert
Women?’, an article just published in this
journal, it was noted that, as an estimate, only
one in every ten experts is a woman. In
addition, the ratio of women to men that go
through the Academy of Experts is roughly
only one in eight. The expert field is primarily
male dominated, with many associating the
term ‘expert’ with being male. Throughout
the industry, the performance of female
experts has been praised, with one senior
barrister interviewed for the article stating
that, in his experience, women are ‘clearer in
their reports and in the witness box, and tend
to have done more work themselves’.
Although the feedback on how these women
perform in their roles is positive, there is still
alack of representation from women in expert
positions. It is difficult for women to prove
that they are the best candidate for the job
when they are constantly faced with
unconscious male bias in the expert field.

In recent years, the global construction
community has started to implement initiatives
designed to foster diversity and inclusion.
Certain governments and major industry
groups are actively promoting equality,
diversity and inclusion (EDI) and companies
are developing EDI action plans to attract and
retain a diverse workforce.

In the US, the National Forum for Diversity
in Construction strives to maximise strategies
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for promoting growth and opportunity
among the construction industry through
‘think tank’ discussions held quarterly. At
these meetings, industry professionals
evaluate data and trends to formulate
strategies to promote best practices in using
diversity in construction as an economic
tool.?* Companies are engaging more with
organisations such as the National Association
of Women in Construction (NAWIC) and the
Construction Employers Association to hold
learning and training sessions and encourage
mentoring between larger, established
contractors and small minority and female-
owned construction firms.

In the UK, the Construction Industry
Council (CIC) has worked to raise awareness
regarding issues of diversity and inclusion
in the workplace. ® The CIC has also
developed a panel to create a forum to allow
all industry professionals to participate in
the discussion to promote diversity and to
share insights and brainstorm potential
initiatives that may be effective in
accomplishing this goal.

In Canada, Bill C-25 received royal assent
in 2018, and all publicly traded companies
are required to disclose their policies on
diversity and the diversity of boards and
senior management. Further, a new federal
Apprenticeship Incentive Grant for Women
provides funding to registered apprentices
who have successfully completed their first
or second year or level of an apprenticeship
programme in eligible Red Seal trades, a
partnership programme between the
federal government, provinces and
territories that sets common standards to
assess the skills of tradespeople across
Canada. At a provincial level, the Ontario
government has seta targetfor composition
of boards to be 40 per cent women by
December 2019 and is working with the
private sector to achieve this goal. In
particular, the Ministry of Finance is
working with the Ontario Securities
Commission to ensure that progress among
Toronto Stock Exchange-listed issuers
continues to be tracked and published.
The construction industry has also worked
to better integrate First Nations peoples on
job sites.? The Canadian Construction
Association has developed an Indigenous
Engagement Guide to assist construction
companies in developing successful
working relationships with indigenous
groups.”’ Companies that see the most
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success in these relationships are those
that develop an understanding of
indigenous history and communications
and understand the cultural and social
values of these communities.

As an example on a corporate level, a
recent survey shows that 81 per cent of the
UK staff of Mott MacDonald, a global
consulting firm, now feel that EDI is being
taken seriously and that EDI initiatives have
been effectively implemented.”® These
include initiatives such as preparing an EDI
Action Plan, employing an EDI manager,
unconscious bias training and opening
dialogue around more inclusive language
and behaviour. At Dialog, a North American
multi-disciplinary design firm, efforts are
being made to continually examine issues
such as pay equity; develop programmes to
support women, employees who speak
English as a second language and younger
employees; and provide younger members
with opportunities to develop ideas through
internal scholarships for personal research
projects. EllisDon, a Canada-based
contractor, has an in-house mentoring
programme and helps employees newly
arrived to Canada with language and other
challenges by pairing them with established
employees from a similar background.
Bechtel, a global engineering, construction
and  project ~management company,
collaborates with external organisations
focused on the development of
underrepresented  groups in  science,
technology, engineering and mathematics
fields, including the National Action Council
for Minorities in Engineering.

Within the legal profession, recognising
that lawyers play a key role in shifting
behaviours towards colleagues, clients and
the public, many associations and
governing bodies are now internally
examining their make-up, identifying
issues and implementing diversity and
inclusion programmes. In 2018, the
American Bar Association passed
Resolution 105 to promote and expand
diversity in alternative dispute resolution
(ADR). Resolution 105 provides an action
plan, including initiating  diversity
discussions within law firms, asking
prospective neutral panels about their
policies and practices and selecting diverse
neutrals to act as arbitrators. JAMS, an
American-based organisation of ADR
services, took steps to assess its own
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members and employees, and released
statistics showing that of its workforce, 27
per cent of senior management and 45 per
cent of employees reflect diverse
backgrounds and 46 per cent of senior
management and 72 per cent of employees
are women. JAMS has created a sample
clause that can be inserted into contracts
to promote diversity in the selection of an
arbitrator or a panel:
‘The parties agree that, wherever
practicable, they will seek to appoint a
fair representation of diverse arbitrators
(considering gender, ethnicity and sexual
orientation), and will request administering
institutions to include a fair representation
of diverse candidates on their rosters and
list of potential arbitrator appointees.’

The Canadian Bar Association, the largest
professional association for lawyers in
Canada, has established an equality
committee dedicated to achieving equality
in the legal profession and overseeing
the implementation of equality-related
resolutions adopted by the association’s
council. The Society of Construction Law,
UK, has instituted an Equality and Diversity
Policy and requires all members to agree
to adhere to the policy, which includes
creating an environment free from bullying,
harassment, victimisation and unlawful
discrimination and which promotes dignity
and respect for all. The society hosts regular
seminars and panel discussions focused
on issues of diversity and inclusion for the
construction bar.

Clients also play a role in advancing
diversity in the legal profession. Companies
such as HP are issuing diversity mandates
to the law firms they retain. HP has
established a ‘diversity holdback’ policy
that permits withholding up to ten per
cent of all amounts invoiced by firms that
do not meet or exceed HP’s minimal
diverse staffing requirements. These
initiatives by governments, associations
and companies reflect an understanding
around the world that diversity and
inclusion are invaluable to the success and
health of the construction industry.
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While the benefits of improved workplace
diversity and inclusion are recognised,
changes in the construction industry will
not happen passively. Companies, large
and small, will need to continue developing
and implementing initiatives to attract
and retain a diverse workforce or fall
behind in economic growth. Initiatives
such as diversifying management, working
with external organisations committed
to fostering diversity, mentoring and
addressing pay gap issues will enable
the industry to progress. The result will
be a more productive and innovative
environment where all employees feel
welcomed and are supported to work to
their full potential.
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Thomas Denehy (ICP Deputy Editor) Corrs Chambers Westgarth, Sydney
Bill Barton Barton Legal, Leeds
Bryan Dayton Freshfields Bruckhaus Deringer, Dubai
China Irwin Lalive, Geneva
Edward Corbett Corbett & Co, International Construction Lawyers Ltd, London
Emma Kratochvilova Herbert Smith Freehills, Tokyo
Gordon Jaynes Faircross, Surrey
Greg Hummel Bryan Cave, Chicago
Jacob Henriquez Ploum, Rotterdam
John Walton Bankside Chambers, Auckland
José Gregorio Torrealba LEGA, Caracas
Michael Valo Glaholt, Toronto
Mohamed Abdel Wahab Zulficar & Partners, Cairo
Naoki Iguchi Nagashima Ohno & Tsunematsu, Tokyo
Nikita Lalla Dentons, Johannesburg
Phil Loots Loots&Charrett, Perth and Melbourne
Polina Chtchelok ESPCS, Santa Cruz de la Sierra
Roberto Hernandez COMAD, Mexico City
Stephen Shapiro Holland & Knight, Washington, DC and New York
Thayananthan Baskaran Baskaran, Kuala Lumpur
Thiago Fernandes Moreira Mattos Filho, Rio de Janeiro
Tunde Fagbohunlu Aluko & Oyebode, Lagos
Wayne Jocic University of Melbourne Law School, Melbourne




ANNUAL CONFERENCE OF THE INTERNATIONAL BAR AS50CIATION

MIAMI BEACH CONVENTION CENTER '+
MIAMI, USA, 1-O NOVEMDEILR

he 2020 Annual Conference will be =

held in Miami, a major Us centre and - ot —
leading city for finance, commerce, culture, B |
entertainment and international trade. E | £
bdiami is also knowmn as the ‘capital of Latin E- ? i = g_'
America’ and houses the headguarters of e T Sl
Latin American operations for more than S —
1,400 multinational corporations, including:
AlG, American Airlines, Cisco, Disney, Exxon,
Kraft Foods, Microsoft, Yahoo, Oracle, Sony
amd WalMart. 4 B 20 i ]

bdlami Is alse one of South Florida's premier
vacation destinations, with beautiful beaches,
great weather, multicultural neighbourhoods,
art deco delights, sports and a lively arts and
nighitlife scene,

With an abundance of business and
networking opportunities on offer, this
madern metropalis will be a fantastic location
for the largest, most prestiglous event for

international |awyers.

TO REGISTER YOUR INTEREST:

Wislt: wasnw ibanet.org/Conferences/Miami-2020.aspx  Emall; ibamarketing@int-bar.org

To recelve details of all advertising, exhibiting and sponsarship opportunities for

the |Ba Annual Conferance in Miami, emall andrew, webster-dunn@int-bar.org




