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* This article is a revised and expanded version of the
commentary to the previous text of the IBA Rules,
”Commentary on the New IBA Rules of Evidence in
International Commercial Arbitration”, published in 2
B.L.I., pp. 16-36 (2000), which was subsequently revised
and expanded in view of the 2010 and the 2020 revisions of

the Rules.

1 The IBA Rules on the Taking of Evidence in International
Commercial Arbitration were drafted by a Working Party
appointed by the Committee on Arbitration and ADR of the
International Bar Association (Committee D). The
Working Party was led by Giovanni Ughi of Italy, and its
members were Hans Bagner, Sweden; John Beechey,
England; Jacques Buhart, France; Peter Caldwell, Hong
Kong; Bernardo M. Cremades, Spain; Otto De Witt
Wijnen, The Netherlands; Emmanuel Gaillard, France;
Paul A. Gelinas, France; Pierre A. Karrer, Switzerland;
Wolfgang Kuhn, Germany (former Chair of Committee D);
Jan Paulsson, France; Hilmar Raeschke-Kessler,
Germany; David W. Rivkin, United States (Chairman of
Committee D); Hans van Houtte, Belgium; and Johnny

Veeder, England.

2 On 29 May 2010, the IBA Council approved the revised
version of the IBA Rules on the Taking of Evidence in
International Arbitration. In 2008, the Arbitration
Committee of the International Bar Association tasked the
IBA Rules of Evidence Review Subcommittee with review
of the 1999 IBA Rules. The Subcommittee was led by
Richard Kreindler of United States/Germany, and its
members were David Arias, Spain; C. Mark Baker, United
States; Pierre Bienvenu, Canada (former co-chair of the
Arbitration Committee); Antonias Dimolitsa, Greece; Paul
Friedland, United States; Nicolas Gamboa, Colombia;
Judith Gill, Q.C., United Kingdom (co-chair of the
Arbitration Committee); Peter Heckel, Germany; Stephen
Jagusch, New Zealand; Xiang Ji, China; Kap-You (Kevin)
Kim, Korea; Amy Cohen Klasener, Review Subcommittee
Secretary, United States/Germany; Toby T. Landau, Q.C.,
United Kingdom; Alexis Mourre, France; Hilmar
Raeschke-Kessler, Germany; David W. Rivkin, (former
chair of the Arbitration Committee and of the Legal
Practice Division), United States; Georg von Segesser,
Switzerland; Essam al Tamimi, United Arab Emirates;
Guido S. Tawil, Argentina (co-chair of the Arbitration

Committee); Hiroyuki Tezuka, Japan; Ariel Ye, China.
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Komentar k revidovanému zneniu Pravidiel
IBA pre dokazovanie v medzinarodnom
rozhodcovskom konani z roku 2020"

Pracovna skupina IBA zroku 1999' a Podvybor
pre reviziu Pravidiel IBA pre dokazovanie z roku

* Tento clanok je revidovanou a rozsirenou verziou
komentara k predchadzajucemu zneniu Pravidiel IBA,
,, Komentdar k novym Pravidlam IBA pre dokazovanie v
medzindarodnom obchodnom rozhodcovskom konani*,
uverejneny v 2 B.L.1., s. 16-36 (2000), ktory bol nasledne
revidovany a rozsireny vzhladom na revizie Pravidiel z

rokov 2010 a 2020.

! Pravidla IBA pre dokazovanie v medzinarodnom

obchodnom rozhodcovskom konani vypracovala Pracovna
skupina ustanovend Vyborom pre rozhodcovské konanie a
alternativne riesenie sporov Medzinarodnej advokatskej
komory (Vybor D). Pracovnl skupinu viedol Giovanni
Ughi z Talianska a jej clenmi boli Hans Bagner, Svédsko;
John Beechey, Velkd Britinia; Jacques Buhart,
Franclzsko; Peter Caldwell, Hongkong; Bernardo M.
Cremades, S'panielsko; Otto De Witt Wijnen, Holandsko;
Emmanuel Gaillard, Franctzsko; Paul A. Gelinas,
Francuzsko; Pierre A. Karrer, Svajciarsko; Wolfgang
Kuhn, Nemecko (byvaly predseda Vyboru D); Jan
Paulsson,  Franctzsko;  Hilmar  Raeschke-Kessler,
Nemecko; David W. Rivkin, Spojené Sstaty (predseda
Vyboru D); Hans van Houtte, Belgicko a Johnny Veeder,
Velka Britania.

2 Diia 29. méja 2010 Rada IBA schvalila revidovan( verziu
Pravidiel IBA pre dokazovanie v medzinarodnom
rozhodcovskom konani. V roku 2008 Vybor pre
rozhodcovské konanie Medzin&rodnej advokéatskej komory
poveril Podvybor pre reviziu Pravidiel IBA pre
dokazovanie reviziou Pravidiel IBA z roku 1999. Podvybor
viedol Richard Kreindler zo Spojenych Statov/Nemecka a
jeho clenmi boli David Arias, S'panielsko; C. Mark Baker,
Spojené  Staty; Pierre Bienvenu, Kanada (byvaly
spolupredseda Vyboru pre rozhodcovské konanie);
Antonias Dimolitsa, Grécko; Paul Friedland, Spojené
staty; Nicolas Gamboa, Kolumbia,; Judith Gill, Q.C., Velkd
Britania (spolupredsednicka Vyboru pre rozhodcovské
konanie); Peter Heckel, Nemecko; Stephen Jagusch, Novy
Zéland; Xiang Ji, Cina; Kap-You (Kevin) Kim, Korea;
Amy Cohen Kldsener, tajomnicka Podvyboru pre reviziu,
Spojené staty/Nemecko; Toby T. Landau, Q.C., Velka
Britania; Alexis Mourre, Franclzsko; Hilmar Raeschke-
Kessler, Nemecko; David W. Rivkin, (byvaly predseda
Vyboru pre rozhodcovské konanie a Oddelenia préavnej
praxe), Spojené Staty; Georg von Segesser, S'vajéiarsko;
Essam al Tamimi, Spojené arabské emiraty; Guido S.
Tawil, Argentina (spolupredseda Vyboru pre rozhodcovské
konanie),; Hiroyuki Tezuka, Japonsko, Ariel Ye, Cina.
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Rules of Evidence Review Task Force®

In every arbitration, a key issue the parties and
their counsel—as well as the arbitral tribunal—
must face is the determination of the procedures
for that arbitration. The principal institutional and
ad hoc rules provide the framework for the
arbitration and add detailed provisions concerning
matters such as initial statements of the case,
appointment of arbitrators and challenges, and the
nature of the award and costs—but they are
purposely silent about how evidence should be
gathered and presented in any arbitration pursuant
to those rules.

Quite properly, the principal institutional and ad
hoc rules do not require that every arbitration be
conducted in the same manner and so allow
parties flexibility in devising the procedures best
suited for each arbitration. Party autonomy and

3 On September 2016, the IBA Arbitration Guidelines and
Rules Subcommittee approved the Report on the reception
of the IBA soft law products, which recommended a
revision of the IBA Rules on the Taking of Evidence in
International Arbitration in 2020. In 2019, the IBA
Arbitration Guidelines and Rules Subcommittee created a
Task Force in charge of revising the Rules (the “2020
Review Task Force”). The 2020 Review Task Force was
initially led by Alvaro Lopez de Argumedo of Spain and
Fernando Mantilla-Serrano of Colombia/France, in their
function as co-chairs of the IBA Arbitration Guidelines
and Rules Subcommittee, and they were later succeeded by
Nathalie Voser, Switzerland and Joseph E. Neuhaus,
United States. They were assisted by the following
Subcommittee Secretaries: David Blackman, United States,
Santiago Rodriguez Senior, Venezuela/Spain, Jesus
Saracho  Aguirre, Spain, and Alice Williams,
France/UK/Switzerland. The members of the 2020 Review
Task Force were: Carmen Martinez Lopez, Spain/UK;
Stefan Brocker, Sweden; Cecilia Carrara, Italy; Kabir
Duggal, India/United States; Valeria  Galindez,
Brazil/Argentina; Babajide Ogundipe, Nigeria; Andrey
Panov, Russia; Noiana Marigo, Argentina/United States;
Samantha Rowe, United Kingdom/Ireland; Anne-
Véronique Schlaepfer, Switzerland; Jimmy Skjold Hansen,
Denmark; Helen H Shi, China; Mohamed Abdel Wahab,
Egypt; Roland Ziadé, Lebanon/France; Daniel Busse,
Germany; Pierre Bienvenu, Canada; Laura Halonen,
Finland/Germany; Ben Juratowitch, Australia/France;
Tejas Karia, India; Erica Stein, United States/Belgium;
Cosmin Vasile, Romania; Sabina Sacco, Chile/ltaly/El
Salvador; Hassan Arab, United Arab Emirates; Ximena
Herrera-Bernal, Colombia/UK; Bartosz Kruzewski,
Poland; Isabelle Michou, Canada/France; Tyler B.
Robinson, United States/UK; Ariel Ye, China.

PRACOVNA SKUPINA IBA PRE REViZIU
PRAVIDIEL IBA PRE DOKAZOVANIE V
MEDZINARODNOM ROZHODCOVSKOM
KONANI / KONSOLIDOVANE ZMENY

2010% a Revizna pracovna skupina pre Pravidla
IBA pre dokazovanie z roku 2020°

Klaicovou otazkou v kazdom rozhodcovskom
konani, ktorej musia strany a ich pravni
zastupcovia — ako aj rozhodcovsky senat — ¢elit’, je
uréenie postupov pre dané rozhodcovské konanie.
Hlavné institucionalne a ad hoc pravidla stanovuju
ramec pre rozhodcovské konanie a dopliaju
podrobné ustanovenia tykajuce sa zalezitosti, ako
sl Uvodné vyjadrenia vo veci, ustanovenie
rozhodcov a namietky, a povaha nélezu a trov — ale
zamerne ml¢ia o tom, ako by sa mali
zhromazd'ovat a  predkladat  dokazy v
rozhodcovskom konani podl'a tychto pravidiel.

Najdolezitejsie institucionalne a ad hoc pravidla
celkom sprdvne nevyzaduju, aby sa kazdé
rozhodcovské konanie viedlo rovnakym spdsobom,
a tak poskytuja strandm flexibilitu v navrhovani
takych postupov, ktoré si pre kazdé rozhodcovské

3V septembri 2016 schvalil Podvybor IBA pre Usmernenia
a Pravidld rozhodcovského konania Spravu o uplatneni
nezavaznych pravidiel, ktord odporucila reviziu Pravidiel
IBA pre dokazovanie v medzindrodnom rozhodcovskom
konani v roku 2020. V roku 2019 Podvybor IBA pre
Usmernenia a Pravidla rozhodcovského konania vytvoril
Pracovnd skupinu zodpovednd za reviziu Pravidiel
(,,Revizna pracovna skupina zroku 2020°). Reviznu
pracovn( skupinu z roku 2020 pdvodne viedli Alvaro
Lépez de Argumedo zo Spanielska a Fernando Mantilla-
Serrano z Kolumbie/Francuzska vo funkcii spolupredsedov
Podvyboru IBA  pre Usmernenia a Pravidla
rozhodcovského konania a neskor ich vystriedali Nathalie
Voser, Svajciarsko a Joseph E. Neuhaus, Spojené §taty.
Asistovali im nasledujaci tajomnici Podvyboru: David
Blackman, Spojené Staty, Santiago Rodriguez st.,
Venezuela/§panielsko, Jesus Saracho Aguirre, Spanielsko,
a Alice Williams, Franctzsko/Velkd Britdnia/Svajciarsko.
Clenmi Reviznej pracovnej skupiny zroku 2020 boli:
Carmen Martinez LOpez, Spanielsko/Velkd Britania;
Stefan Brocker, Svédsko; Cecilia Carrara, Taliansko;
Kabir Duggal, India/Spojené Staty;, Valeria Galindez,
Brazilia/Argentina; Babajide Ogundipe, Nigéria; Andrej
Panov, Rusko; Noiana Marigo, Argentina/Spojené Staty;
Samantha Rowe, Velkd Britanialirsko; Anne-Véronigque
Schlaepfer, Svajciarsko; Jimmy Skjold Hansen, Ddnsko;
Helen H Shi, Cina; Mohamed Abdel Wahab, Egypt;
Roland Ziadé, Libanon/Franclizsko; Daniel Busse,
Nemecko; Pierre Bienvenu, Kanada; Laura Halonen,
Finsko/Nemecko; Ben Juratowitch, Australia/Franclzsko;
Tejas Karia, India; Erica Stein, Spojené Staty/Belgicko;
Cosmin Vasile, Rumunsko; Sabina Sacco,
Cile/Taliansko/El  Salvador; Hassan Arab, Spojené
arabské emiraty; Ximena Herrera-Bernal, Kolumbia/Velka
Briténia; Bartosz Kruzewski, Polsko; Isabelle Michou,
Kanada/Francizsko; Tyler B. Robinson, Spojené
staty/Velka Britania,; Ariel Ye, Cina.
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flexibility are among the significant advantages of
international arbitration.

However, in many cases this intentional gap in the
rules can cause problems if the parties have
conflicting views as to how the case should
proceed. This is particularly so when the parties
come from different legal backgrounds and
cultures. Problems can also occur when one or
both of the parties are inexperienced in
international arbitration.

Almost four decades ago, the International Bar
Association set out to assist parties by providing a
mechanism to fill in the gap. The IBA is uniquely
suited to provide such guidance, as its Arbitration
Committee now has more than 3,000 arbitration
practitioners from 130 countries around the world.

In 1983, the IBA adopted the Supplementary
Rules Governing the Presentation of Evidence in
International Commercial Arbitration (the “1983
Rules”). The 1983 Rules were generally well
received and were frequently discussed at
arbitration conferences as an example of the
harmonization procedures that can occur in
international arbitrations.

By 1999, the nature of international arbitration
had changed significantly. New procedures had
developed; different norms as to appropriate
procedures had taken root; and the scope of
international arbitration had grown considerably,
as many regions of the world formerly
inhospitable to international arbitration embraced
it.

As a result, the 1983 Rules needed to be updated
and revised, and in 1997 Committee D of the IBA
(now called the “Arbitration Committee”) formed
a new Working Party, chaired by Giovanni Ughi
of Italy, to do this. The Working Party consisted
of 16 members (see fn. 1). It held many meetings
and discussed the Rules at public meetings of the
IBA in Delhi in November 1997 and in
Vancouver in September 1998. Drafts were also
circulated for public comment to Committee D
members and others, and were discussed at
numerous arbitration conferences. The Working
Party considered comments received throughout
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konanie najvhodnejSie. Zmluvna sloboda stran a
flexibilita patria medzi vyznamné vyhody
medzin&rodného rozhodcovského konania.

V mnohych pripadoch vsak tato zd&mernd medzera
v pravidlaich moéze sposobit’ problémy, ak maji
strany protichodné nazory na to, ako by sa malo vo
veci postupovat. To plati obzvlast, ked strany
poché&dzaju z odlisnych pravnych prostredi a kultar.
Problémy sa mo6zu vyskytnut’ aj vtedy, ked’ jedna
alebo obe strany nemaju skdsenosti
s medzinarodnym rozhodcovskym konanim.

Medzinarodna advokatska komora =zacala pred
takmer Styrmi desatroCiami strandm pomahat’
poskytovanim mechanizmu na vyplnenie tejto
medzery. IBA ma jedinecné predpoklady na
poskytnutie takéhoto navodu, ked’ze jej Vybor pre
rozhodcovské konanie ma v stcasnosti viac ako
3.000 odbornikov na rozhodcovské konanie zo 130
krajin sveta.

V roku 1983 IBA prijala Dopliujuce pravidla
upravujuce predkladanie dokazov v
medzinarodnom  obchodnom  rozhodcovskom
konani (,,Pravidla z roku 1983%). Pravidla z roku
1983 boli vo vSeobecnosti prijaté kladne a ¢asto sa
0 nich diskutovalo na konferenciach
0 rozhodcovskom konani ako priklad
harmoniza¢nych postupov, ktoré sa mézu pouzit’ v
medzinarodnych rozhodcovskych konaniach.

Do roku 1999 sa charakter medzinarodného
rozhodcovského konania vyrazne zmenil. Vyvinuli
sa nové postupy, ustalili sa rozlicné normy tykajuce
sa vhodnych postupov, a rozmer medzinarodného
rozhodcovského konania sa znaéne rozsiril, ked’ze
ho prijali mnohé regiony sveta, ktoré sa v minulosti
nestavali  k medzinarodnému  rozhodcovskému
konaniu priatel'sky.

V doésledku toho bolo potrebné aktualizovat a
revidovat’ Pravidla z roku 1983 a v roku 1997 IBA
Vybor D (vsucasnosti nazyvany ,\Vybor pre
rozhodcovskeé konanie*) vytvoril novd Pracovnl
skupinu, ktorej predsedal Giovanni Ughi z
Talianska. Pracovnu skupinu tvorilo 16 ¢lenov (vid’
pozn. pod ¢iarou 1). Pracovnd skupina sa zisla
velakrat a rokovala o Pravidlach na verejnych
zasadnutiach IBA v Dilli v novembri 1997 a vo
Vancouveri v septembri 1998. Navrhy boli tiez
rozoslané na verejné pripomienkovanie clenom
Vyboru D a d’al$im osobam a diskutovalo sa o0 nich
na mnohych konferenciach o rozhodcovskom
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this process in drafting the final IBA Rules on the
Taking of Evidence in International Commercial
Arbitration, which were adopted by the IBA
Council on 1 June 1999 (also referred to herein as
the “1999 IBA Rules”).

The IBA Rules on the Taking of Evidence in
International Commercial Arbitration were well
received as a useful harmonization of the
procedures commonly used in international
arbitration and were widely used in international
arbitrations. In 2008, the IBA’s Arbitration
Committee established the IBA Rules of Evidence
Review Subcommittee and tasked it with
reviewing and, as needed, updating the 1999 IBA
Rules on the Taking of Evidence in International
Commercial Arbitration. It held many meetings
and discussed the Rules at open fora of the IBA in
Buenos Aires in October 2008, in Dubai in
February 2009, and in Madrid in October 2009. It
conducted an online survey of Arbitration
Committee members and others in 2008. In early
2010, the Arbitration Committee circulated a draft
for public comment. The contemplated revisions
were discussed at numerous  arbitration
conferences, and the comments received were
duly considered throughout this process. The
revised IBA Rules on the Taking of Evidence in
International Arbitration were adopted by the IBA
Council on 29 May 2010 (referred to herein as the
“2010 IBA Rules of Evidence™).

The resulting text of the 2010 IBA Rules of
Evidence reflected the Arbitration Committee's
wish to change and update only as necessary to
reflect new developments and best practices in
international arbitration since 1999. The word
“commercial” was deleted from the title of the
Rules to acknowledge the fact that the IBA Rules
of Evidence may be and are used both in
commercial and investment arbitration.

Upon completing its review of the 2010 IBA
Rules of Evidence, the 2020 Review Task Force
recommended only a limited number of changes,
mostly to ensure greater clarity. These changes
include: (i) adding a reference in Article 2 to
issues of cybersecurity and data protection in the
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konani. Pracovna skupina zohladnila pripomienky,
ktoré pocas tohto procesu dostala, pri vypractvani
kone¢ného znenia Pravidiel IBA pre dokazovanie v
medzindrodnom  obchodnom  rozhodcovskom
konani, ktoré prijala Rada IBA 1. juna 1999 (dalej
aj ako ,,Pravidla IBA z roku 1999).

Pravidla IBA pre dokazovanie v medzinarodnom
obchodnom rozhodcovskom konani boli kladne
prijimané ako uZito¢nd harmonizacia postupov
bezne pouzivanych v medzinarodnom
rozhodcovskom konani a boli vo velkej miere
vyuzivané Vv medzinarodnych rozhodcovskych
konaniach. V roku 2008, Vybor IBA pre
rozhodcovske konanie zriadil Podvybor pre reviziu
Pravidiel IBA pre dokazovanie a poveril ho
revidovanim apodla potreby aktualizovanim
Pravidiel IBA pre dokazovanie v medzinarodnom
obchodnom rozhodcovskom konani z roku 1999.
Vybor IBA pre rozhodcovské konanie uskuto¢nil
mnohé zasadnutia arokoval o Pravidlach na
otvorenych férach IBA v Buenos Aires v oktdbri
2008, v Dubaji vo februari 2009 a v Madride v
oktobri 2009. V roku 2008 uskuto¢nil online
prieskum medzi ¢lenmi Vyboru pre rozhodcovské
konanie a d’al§imi osobami. Zac¢iatkom roka 2010
Vybor pre rozhodcovské konanie rozoslal navrh na
verejné¢  pripomienkovanie. O  zamyslanych
reviziach sa diskutovalo na mnohych konferenciach
o rozhodcovskom konani a prijaté pripomienky
boli v priebehu tohto procesu nalezite zohl'adnené.
Revidované Pravidla IBA pre dokazovanie v
medzinarodnom rozhodcovskom konani boli prijaté
Radou IBA 29. maja 2010 (d’alej len ,,Pravidla IBA
pre dokazovanie z roku 2010%).

Vysledné znenie Pravidiel IBA pre dokazovanie
zroku 2010 reflektovalo Zelanie Vyboru pre
rozhodcovské konanie menit’ a aktualizovat’ len
podl'a potreby tak, aby bol zohladneny novy vyvoj
a osvedéené postupy v  medzinarodnom
rozhodcovskom konani od roku 1999. Slovo
,obchodnom* bolo vypustené znazvu Pravidiel
ako potvrdenie skuto¢nosti, ze Pravidla IBA pre
dokazovanie mozu byt asi pouzivané Vv
obchodnom ako aj investicnom rozhodcovskom
konani.

Revizna pracovnd skupina zroku 2020 po
dokonceni revizie Pravidiel IBA pre dokazovanie z
roku 2010 odporucila len obmedzeny pocet zmien,
prevazne s cielom vécsej zrozumitelnosti. Tieto
zmeny zahffiaju: (i) doplnenie odkazu v Clanku 2
na otdzky kybernetickej bezpecnosti a ochrany
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list of issues that the initial consultation on
evidentiary issues may address; (2) adding the
term “Remote Hearing” in the definition section
and amending Article 8 to provide expressly for
Remote Hearings and for the Tribunal to establish
a protocol on conducting such a Remote Hearing;
and (3) adding a provision in Article 9 that the
Avrbitral Tribunal may exclude evidence obtained
illegally.

The changes as set out in the new version of the
rules also reflect the 2020 Review Task Force’s
consideration of comments sought from over 160
arbitral institutions globally and the members of
the 1999 Working Party and 2010 Review
Subcommittee.

The IBA Rules of Evidence contain procedures
initially developed in civil law systems, in
common law systems and in international
arbitration processes themselves. Designed to
assist parties in determining what procedures to
use in their particular case, they present some (but
not all) of the methods for conducting
international arbitration proceedings. Parties and
arbitral tribunals may adopt the IBA Rules of
Evidence in whole or in part—at the time of
drafting the arbitration clause in a contract or once
an arbitration commences—or they may use them
as guidelines. Parties are free to adapt them to the
particular circumstances of each matter.

This article describes the essential provisions of
the IBA Rules, as revised in 2010 and 2020, and
provides some background on their drafting and
the revision process. The 2020 Review Task Force
and IBA Arbitration Guidelines and Rules
Subcommittee hope this commentary will be
helpful to parties in determining whether or not to
use the IBA Rules of Evidence and how best to
apply them in their particular arbitration. The IBA
Rules of Evidence and translations of the Rules
into various languages are available for download
at www.ibanet.org.

Preamble

It was considered important to identify certain
general principles which governed the IBA Rules
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Gdajov do zoznamu zalezitosti, ktorymi sa moze
zaoberatt Uvodna konzulticia o  otazkach
dokazovania; (2) doplnenie pojmu ,DiStanéné
pojednavanie do defini¢nej ¢asti a zmenu Clanku

8 tak, aby wvyslovne upravoval DiStanéné
pojednavania a povinnost Senatu vypracovat
protokol o vykonani takéhoto Distanéného

pojednavania; a (3) doplnenie ustanovenia v
Clanku 9, Ze Rozhodcovsky sendt moéze vylucit
dokazy ziskané nezakonnym sposobom.

Zmeny uvedené v novej verzii pravidiel tiez
odrazaju posudenie pripomienok, ktoré si Revizna
pracovna skupina z roku 2020 vyziadala od viac
ako 160 rozhodcovskych institacii z celého sveta a
¢lenov Pracovnej skupiny z roku 1999 a Podvyboru
pre reviziu z roku 2010.

Pravidla IBA pre dokazovanie obsahuju postupy
pbvodne rozvinuté v systémoch kontinentalnej
pravnej kultury, systémoch angloamerickej pravnej
kultary a v samotnych medzinarodnych
rozhodcovskych konaniach. Pravidlad IBA pre
dokazovanie, ktoré boli zostavené s ciel'om pomdct’
stranam pri urovani, aké postupy pouzit' v ich
konkrétnom pripade, predstavujd niektoré (ale nie
vSetky) zo spbsobov vedenia medzinarodného
rozhodcovského konania. Strany a rozhodcovské
sendty moézu prijat’ Pravidla IBA pre dokazovanie
v celom rozsahu alebo s¢asti — v ¢ase koncipovania
rozhodcovskej dolozky v zmluve alebo po zacati
rozhodcovského konania — alebo ich mozu
pouzivat’ ako usmernenia. Strany si ich mézu vol'ne
prisposobit’ podl'a konkrétnych okolnosti kazdého
pripadu.

Tento Clanok opisuje zakladné ustanovenia
Pravidiel IBA v zneni revizii z rokov 2010 a 2020
a objastiuje ich koncipovanie a proces revizie.
Revizna pracovna skupina z roku 2020 a Podvybor
IBA pre Usmernenia a Pravidld rozhodcovského
konania veria, ze tento komentar bude stranam
nadpomocny pri rozhodovani o tom, ¢i maja alebo
nemaju pouzit’ Pravidla IBA pre dokazovanie a ako
ich najlepSie uplatnit v ich konkrétnom
rozhodcovskom  konani. Pravidld IBA pre
dokazovanie a preklady Pravidiel do r6znych
jazykov sG  k dispozicii na stiahnutie na
www.ibanet.org.

Preambula

Povazovalo sa za dolezité identifikovat’ urcité
vSeobecné zasady, ktorymi sa riadia Pravidla IBA
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of Evidence, so that parties and arbitral tribunals
could best understand how to apply them. The
Preamble is also important in illustrating both
what the IBA Rules of Evidence hope to
accomplish and what they do not intend to do.

i. The Preamble notes that the IBA Rules of
Evidence are “designed to supplement the legal
provisions and the institutional, ad hoc or other
rules that apply to the conduct of the arbitration”.
The IBA Rules of Evidence are not intended to
provide a complete mechanism for the conduct of
an international arbitration (whether commercial
or investment). Parties must still select a set of
institutional or ad hoc rules, such as those of the
ICC, AAA, LCIA, SIAC, HKIAC, UNCITRAL or
ICSID, or design their own rules, to establish the
overall procedural framework for their arbitration.
The IBA Rules of Evidence fill in gaps left in
those procedural framework rules with respect to
the taking of evidence.

ii. As the very first sentence of the Preamble
notes, the IBA Rules of Evidence are intended to
provide an “efficient, economical and fair
process” for the taking of evidence in
international arbitration. This principle informs all
of the IBA Rules of Evidence. The 1999 Working
Party considered that as international arbitration
grows more complex and the size of cases
increases, it is important for parties and arbitral
tribunals to find methods to resolve their disputes
in the most effective and least costly manner. The
2010 Review Subcommittee revised this sentence
to include expressly the principle of fairness. This
change goes hand in hand with the revision to
paragraph 3 of the Preamble, which now includes
a requirement that each Party shall act “in good
faith” in the taking of evidence pursuant to the
IBA Rules. At the discretion of the arbitral
tribunal, violation of the good faith requirement
can result in the consequences set forth in Articles
9.6,9.7 and 9.8.

iii. It was recognized that there is not a single best
way to conduct all international arbitrations, and
that the flexibility inherent in international
arbitration procedures is an advantage. Therefore,
it was considered important to note specifically, in
paragraph 2 of the Preamble, that the IBA Rules
of Evidence are not intended to limit this
flexibility. Indeed, as noted in that paragraph, the
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pre dokazovanie, aby strany a rozhodcovské senaty
¢o najlepSie porozumeli, ako ich uplatfiovat.
Preambula je taktiez dblezita na ilustraciu toho, ¢o
sa zamySla Pravidlami IBA pre dokazovanie
dosiahnut’, ako aj toho, ¢o nie je ich zamerom.

i. Preambula uvadza, Ze Pravidla IBA pre
dokazovanie si ,koncipované ako doplnok
k prdvnym normam a institucionalnym, ad hoc
alebo inym pravidlam pouzivanym pri vedeni
rozhodcovského konania“. Zamerom Pravidiel IBA
pre dokazovanie nie je poskytnit uplny
mechanizmus  pre vedenie  medzinarodného
rozhodcovského konania (¢i uz obchodného alebo
investiéného). Strany si stale musia vybrat' subor
institucionalnych alebo ad hoc pravidiel, ako su
pravidla ICC, AAA, LCIA, SIAC, HKIAC,
UNCITRAL alebo ICSID, alebo navrhnut’ vlastné
pravidla, aby stanovili celkovy procesny ramec
svojho rozhodcovského konania. Pravidla IBA pre
dokazovanie vypliaju medzery, ktoré zostali v
tychto procesnych ramcovych pravidlach vo
vztahu k dokazovaniu.

ii. Ako uvadza hned’ prva veta Preambuly, ucelom
Pravidiel IBA pre dokazovanie je zabezpeéit
»efektivny, hospodarny a spravodlivy proces®
dokazovania v medzinarodnom rozhodcovskom
konani. Tato zasada je zakladom vSetkych Pravidiel
IBA pre dokazovanie. Podl'a nazoru Pracovnej
skupiny z roku 1999, kedZe medzinarodné
rozhodcovské konanie je Coraz zlozitejSie a objem
pripadov sa zvacuje, je dolezité, aby strany a
rozhodcovské senaty naSli spbsoby na rieSenie
svojich sporov Co najefektivnejSim a najmenej
nakladnym spésobom. Podvybor pre reviziu z roku
2010 tato vetu revidoval tak, aby vyslovne zahriala
zasadu spravodlivosti. Tato zmena ide ruka v ruke s
reviziou odseku 3 Preambuly, ktory v sucasnosti
obsahuje poziadavku, aby kazda Strana pri
dokazovani podl'a Pravidiel IBA konala ,,v dobrej
viere“. Podl'a uvazenia rozhodcovského senatu
moze mat porusenie poziadavky dobrej viery za
nasledok dosledky uvedené v Clankoch 9.6, 9.7 a
9.8.

iii. Uznalo sa, Ze neexistuje jediny najlepsi sposob
vedenia pre vsetky medzinarodné rozhodcovské
konania a Ze flexibilita charakteristicka pre postupy
v medzinarodnom  rozhodcovskom  konani je
vyhodou. Preto sa povazovalo za dblezité osobitne
uviest’ v odseku 2 Preambuly, Ze cielom Pravidiel
IBA pre dokazovanie nie je obmedzit' tato
flexibilitu. V skuto¢nosti, ako je uvedené v tomto
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IBA Rules of Evidence should be used by parties
and arbitral tribunals in the manner that best suits
them.

iv. The Preamble notes the overriding principle of
the IBA Rules of Evidence that the taking of
evidence shall be conducted on the principle that
each party shall be “entitled to know, reasonably
in advance of any Evidentiary Hearing or any fact
or merits determination, the evidence on which
the other Parties rely”. This principle infuses all of
the provisions of the IBA Rules of Evidence.
Accordingly, the provisions for the exchange of
documentary evidence, witness statements, and
expert reports, among others, provide each party
and the arbitral tribunal with significant
information about each side’s evidence.

Definitions

The Definitions section of the IBA Rules of
Evidence sets forth basic definitions to be applied
in the IBA Rules of Evidence. The definitions are
generally  straightforward, with  commonly
understood meanings. The definitions themselves
do not provide any substantive rules of conduct or
evidence.

One definition that is not so commonly used is
that for “General Rules”. This term refers in the
IBA Rules of Evidence to the institutional or ad
hoc rules according to which the parties are
conducting their arbitration, such as those of the
ICC, AAA, LCIA, SIAC, HKIAC, UNCITRAL
and ICSID. The term is used in Articles 1.3 and
1.5, which discuss among other things conflicts
between the IBA Rules of Evidence and other
rules that govern the arbitration proceeding.

The definition of “Document” in the 1999 IBA
Rules was broad enough to include most forms of
electronic  evidence. The 2010 Review
Subcommittee introduced minor changes intended
to ensure that all forms of evidence, including
electronic evidence, are subject to the IBA Rules
and may be requested, subject to (i) the
requirements of Article 3.3, including satisfaction
of the relevance and materiality standard, and (ii)
the reasons for objection set forth in Article 9.
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odseku, strany a rozhodcovské senaty by mali
pouzivat’ Pravidla IBA pre dokazovanie sposobom,
ktory im najviac vyhovuje.

iv. Preambula uvédza prvoradu zésadu Pravidiel
IBA pre dokazovanie, ato ze dokazovanie sa
vykondva na zdklade =zasady, ze strana je
,,0pravnena oboznamit’ sa s dokaznymi
prostriedkami, na ktoré sa ostatné Strany
odvolévaja, primerane vopred pred kazdym
Pojednavanim  alebo  kazdym  zistovanim
skutkového stavu alebo merita veci®. Tato zasada je
obsiahnuta vo vsetkych ustanoveniach Pravidiel
IBA pre dokazovanie. V sllade s tym ustanovenia
o vymene listinnych do6kazov, svedeckych
vyhlaseni a znaleckych posudkov okrem iného
poskytuju kazdej strane a rozhodcovskému senétu
podstatné informécie o dokazoch kazdej strany.

Definicie

V casti Definicie v Pravidlach IBA pre
dokazovanie sU uvedené zakladné definicie, ktoré
sa maju uplatiovat v Pravidlach IBA pre
dokazovanie. Definicie su vo vSeobecnosti

priamo¢iare @ maju bezne zrozumitelny vyznam.
Samotné definicie nestanovuju ziadne substantivne
pravidla spravania alebo dokazovania.

Jedna z definicii, ktora sa tak casto nepouziva, je
definicia ,,VSeobecnych pravidiel“. Tento pojem v
Pravidlach IBA pre dokazovanie odkazuje na
institucionalne alebo ad hoc pravidla, podla
ktorych strany vedd rozhodcovské konanie, akymi
st napr. pravidla ICC, AAA, LCIA, SIAC,
HKIAC, UNCITRAL a ICSID. Tento pojem sa
pouziva v Clankoch 1.3 a 1.5, ktoré okrem iného
pojednavaju o konfliktoch medzi Pravidlami IBA
pre dokazovanie a inymi pravidlami, ktorymi sa
rozhodcovskeé konanie riadi.

Definicia ,,Dokumentu v Pravidlach IBA z roku
1999 bola dostatocne Siroka, aby zahfnala vac¢sinu
foriem elektronickych do6kazov. Podvybor pre
reviziu z roku 2010 predstavil mensie zmeny,
ktorych cielom bolo zabezpecdit, aby vsetky formy
dokazov vratane elektronickych dokazov podliehali
Pravidlam IBA a mohli byt vyziadané za
podmienky, ze (i) su splnené poziadavky Clanku
3.3 vréatane splnenia standardu relevantnosti a
vyznamnosti a (ii) nie su splnené doévody pre
namietku uvedené v Clanku 9.



IBA TASK FORCE FOR THE REVISION OF

THE IBA RULES ON THE TAKING OF
EVIDENCE IN INTERNATIONAL
ARBITRATION / CONSOLIDATED
AMENDMENTS

The 2020 Review Task Force added the defined
term “Remote Hearing”, which is used in new
Article 8.2. The definition reflects the fact that
hearings, while not being “virtual” in the common
understanding of the term, may increasingly be
conducted, in whole or in part, using
teleconference,  videoconference or  other
communications technology that allows all or
some participants in more than one location to
participate simultaneously. The provisions of
Avrticle 8.2, which calls for establishing a Remote
Hearing protocol and suggests issues that the
protocol may deal with, apply to all such forms of
Remote Hearings.

Article 1 — Scope of Application

International arbitrations are subject to general
rules establishing the procedural framework for
the arbitration and to mandatory law relating to
arbitration procedure at the seat of the arbitration.
Therefore, while the IBA Rules of Evidence have
been drafted to conform with the principal
institutional and ad hoc rules generally used by
parties, conflicts may nevertheless arise with the
other set of rules chosen by the parties (the
“General Rules” in the parlance of the IBA Rules
of Evidence) or any mandatory legal provisions.
Article 1 sets forth several basic principles as to
how arbitral tribunals should apply the IBA Rules
of Evidence in the event of a conflict with any of
these other provisions.

In a conflict between the IBA Rules of Evidence
and mandatory legal provisions, the mandatory
legal provisions shall govern.

In a conflict between the IBA Rules of Evidence
and the General Rules (i.e., the institutional or ad
hoc rules chosen by the parties), the parties have a
right, in keeping with the principle of party
autonomy which is central to any international
arbitration, to resolve this conflict in the manner
they choose, as long as both parties agree. In the
absence of such agreement, the arbitral tribunal
shall try to harmonize the two sets of rules to the
greatest extent possible. Articles 1.1, 1.3 and 1.5
express a priority for applying the IBA Rules of
Evidence in the taking of evidence over the
General Rules, as the agreement on the IBA Rules
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Revizna pracovna skupina z roku 2020 doplnila
definovany pojem ,,DiStanéné pojednavanie®, ktory
sa pouziva v novom Clanku 8.2. Definicia
odzrkadl'uje skuto¢nost’, Ze pojednavania, hoci nie
st ,,virtualne“ v beznom chapani tohto pojmu, sa
moézu Coraz CastejSie uskutociiovat’ uplne alebo
¢iastoCne prostrednictvom telekonferencie,
videokonferencie  alebo inej  komunikaénej
technologie, ktora umoziuje Gcast’ vSetkych alebo
niektorych tcastnikov nachadzajucich sa na viac
ako jednom mieste. Ustanovenia Clanku 8.2, ktory
vyZzaduje vypracovanie Protokolu o Distanénom
pojednavani a nacrtava otazky, ktorymi sa protokol
modze zaoberat, sa vzt'ahuji na vsetky takéto formy
Distan¢nych pojednavani.

Clanok 1 — Rozsah poutZitia

Medzinarodné rozhodcovské konania podliehaju
vSeobecnym pravidlam, ktoré stanovujii procesny
ramec rozhodcovského konania, a kogentnym
pravnym predpisom tykajlcim sa rozhodcovského
konania v mieste rozhodcovského konania. Preto,
hoci boli Pravidla IBA pre dokazovanie
vypracované tak, aby boli v sulade s hlavnymi
inStitucionalnymi a ad hoc pravidlami, ktoré strany
vSeobecne pouzivaju, moézu napriek tomu vzniknat
rozpory s inym suborom pravidiel, ktoré si strany
zvolili (,,VSeobecné pravidla“ v jazyku Pravidiel
IBA pre dokazovanie), alebo s kogentnymi
pravnymi ustanoveniami. Clanok 1 stanovuje
niekol’ko zékladnych zé&sad, ako by mali
rozhodcovské senaty uplatiiovat’ Pravidla IBA pre
dokazovanie v pripade rozporu s niektorym z
tychto inych ustanoveni.

V pripade rozporu medzi Pravidlami IBA pre
dokazovanie a kogentnymi pravnymi
ustanoveniami maju prednost’ kogentné pravne
ustanovenia.

V pripade rozporu medzi Pravidlami IBA pre
dokazovanie a VsSeobecnymi pravidlami (t.].
inStitucionalnymi  alebo ad hoc pravidlami
zvolenymi stranami) majud strany v sulade so
zasadou zmluvnej slobody stran, ktora je
ustrednym  prvkom kazdého medzindrodného
rozhodcovského konania, pravo vyrieSit tento
rozpor sposobom, ktory si zvolia, pokial’ s tym obe
strany sUhlasia. Ak ktakejto dohode neddjde,
rozhodcovsky sendt sa pokUsi v ¢o najvicse]
moznej miere zosuladit' oba subory pravidiel.
Clanky 1.1, 1.3 a 1.5 vyjadrujo prednost
uplatiiovania Pravidiel IBA pre dokazovanie pri
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of Evidence is generally the more specific
agreement on evidentiary issues. However, the
2020 Review Task Force inserted the phrase “to
the extent possible” in Article 1.3 to acknowledge
the fact that a conflict of two potentially
applicable rules may make it impossible to
accomplish the purposes of both sets of rules.

In the event of a dispute regarding the meaning of
the IBA Rules of Evidence, or if both the IBA
Rules of Evidence and the General Rules are
silent on a particular issue, then the IBA Rules of
Evidence instruct the arbitral tribunal to respect
the purposes or general principles of the IBA
Rules of Evidence, such as those set forth in the
Preamble, to the greatest extent possible in their
decisions on procedural issues.

As mentioned above, the IBA Rules of Evidence
may be used in commercial or investment
arbitration. However, the IBA Rules of Evidence
do not contain any specialized rules for
investment arbitrations such as rules pertaining to
the participation of amici curiae.

Acrticle 1.2 provides that parties who have agreed
to the application of the IBA Rules of Evidence
prior to 29 May 2010, the date of adoption of the
2010 revisions, or prior to 17 December 2020, the
date of the adoption of the 2020 revisions, shall be
deemed to have agreed to the previous version of
the IBA Rules in the absence of a contrary
indication. As the IBA Rules of Evidence could
potentially be subject to further updates, parties
wishing to apply the version of the IBA Rules of
Evidence current at the time of the arbitration
should consider including this in the arbitration
clause (see suggested arbitration clause in the
Foreword to the IBA Rules of Evidence). The
2020 Review Subcommittee clarified in Article
1.2 that the Parties may agree to apply the IBA
Rules of Evidence in whole or only in part as
specified in the Preamble to the IBA Rules of
Evidence.

Article 2 — Consultation on Evidentiary Issues

The 2010 revisions included the addition of
Article 2. The 2010 Review Subcommittee
carefully considered whether and how the IBA
Rules should be adapted or expanded in response
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dokazovani pred VSeobecnymi pravidlami, ked’ze
dohoda o Pravidlach IBA pre dokazovanie je vo
vSeobecnosti  osobitnejSou dohodou o otazkach
dokazovania. Avsak, Revizna pracovna skupina z
roku 2020 do Clanku 1.3 vlozila slovné spojenie ,,v
moznom rozsahu®, aby tak uznala skuto¢nost’, Ze
rozpor medzi dvomi potencialne uplatnitelnymi
pravidlami moze znemoznit' dosiahnutie ciel'ov
oboch stborov pravidiel.

V pripade sporu ohladne vykladu Pravidiel IBA
pre dokazovanie alebo ak Pravidld IBA pre
dokazovanie aj Vseobecné pravidla o konkrétnej
otazke mlcia, Pravidla IBA pre dokazovanie
intruuju rozhodcovsky senat, aby pri rozhodovani
o procesnych otazkach v ¢o najvacsej moznej miere
reSpektoval ciele alebo vSeobecné zasady Pravidiel
IBA pre dokazovanie, napriklad tie, ktoré su
uvedené v Preambule.

Ako bolo uvedené wvyssie, Pravidla IBA pre
dokazovanie mézu byt pouzité v obchodnom alebo
investicnom rozhodcovskom konani. AvSak,
Pravidla IBA pre dokazovanie neobsahuju Ziadne
osobitné pravidla pre investicné rozhodcovské
konania, ako napriklad pravidla tykajuce sa
ucastnictva amici curiae.

Clanok 1.2 stanovuje, Ze strany, ktoré sa dohodli na
pouziti Pravidiel IBA pre dokazovanie pred 29.
majom 2010, ¢o je datum prijatia revizii z roku
2010, alebo pred 17. decembrom 2020, ¢o je datum
prijatia revizii z roku 2020, sa povazuju za strany,
ktoré sa dohodli na predchadzajucej verzii Pravidiel
IBA, ak nie je uvedené inak. Ked’ze Pravidla IBA
pre dokazovanie mozu byt potencialne predmetom
d’alsich aktualizacii, strany, ktoré chct uplatiovat’
verziu Pravidiel IBA pre dokazovanie aktudlnu v
Case rozhodcovského konania, by mali zvazit
zahrnutie tejto skutocnosti do rozhodcovskej
dolozky (vid’ navrhovan( rozhodcovska dolozku v
Predhovore k Pravidlam IBA pre dokazovanie).
Podvybor pre reviziu zroku 2020 v Clanku 1.2
objasnil, Ze strany sa moézu dohodnit na
uplatiovani Pravidiel IBA pre dokazovanie v
celom rozsahu alebo len scasti tak, ako je uvedené
v Preambule Pravidiel IBA pre dokazovanie.

Clanok 2 — Konzultacie postupu pri dokazovani

Revizie z roku 2010 zahfiiali doplnenie Clanku 2.
Podvybor pre reviziu z roku 2010 starostlivo
posudil, ¢i a pripadne ako by sa mali Pravidla IBA
prisposobit’ alebo roz$irit' v reakcii na zvySeny
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to the increased size and complexity of

arbitrations and the evidentiary issues associated
with them. After review of various sets of
domestic and international arbitration rules and
procedures, the 2010 Review Subcommittee
agreed on a “meet and consult” approach.

Article 2.1 provides for a mandatory consultation
between the arbitral tribunal and the parties “at the
earliest appropriate time in the proceedings”.
Under normal circumstances, this consultation
would coincide with a procedural conference or
exchange of views early in the proceedings. Early
timing allows the participants to organize the
taking of evidence in an efficient, economical and
fair manner. Where the evidentiary issues are not
considered to be sufficiently clear at an early stage
in the arbitration, the arbitral tribunal might
postpone such conference or exchange.

The evidentiary issues which may be appropriate
for discussion at the Article 2.1 consultation
include, but are not limited to, those enumerated
in Article 2.2. The 2020 Review Task Force added
the phrase “to the extent applicable” to the
introductory language of Article 2.2 to highlight
that the arbitral tribunal and the parties may
dispense with certain of the means of taking of
evidence listed in Article 2.2. While Article 2
provides a framework for discussing evidentiary
issues, it is not intended to prescribe how
evidence should be taken in any particular
arbitration. For example, in any given arbitration
the arbitral tribunal and the parties may determine
not to require disclosure of electronic evidence.
On the other hand, if they determine that taking
evidence in electronic form would be conducive
to the efficient, economical and fair taking of
evidence, it may be advisable to discuss the
related details at an early stage, such as the form
of production (Article 3.12(b)) and the
formulating of requests to produce by identifying
specific files, search terms, individuals or other
means for searching for documents in an efficient
and economical manner (Article 3.3(a)(ii)).

The consultation envisaged in Article 2.2(c) and
(d) may address the use of various techniques in
connection with the taking of evidence such as,
but not limited to, particular schedules for
presenting and resolving disputes over production
of Documents, privilege logs to specify the
particulars of documents that have been withheld
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rozsah a zlozitost’ rozhodcovskych konani a s nimi
spojenych otdzok dokazovania. Po preskimani
réznych suborov domécich a medzinarodnych
pravidiel rozhodcovského konania a postupov sa
Podvybor pre reviziu z roku 2010 dohodol na
pristupe ,,stretnat’ sa a konzultovat™.

Clanok 2.1 stanovuje povinnd konzultaciu medzi
rozhodcovskym senatom a stranami ,,éo najskor po
zaCati konania“. Zvyc¢ajne bude tato konzultacia
splyvat s procesnou poradou alebo vymenou
stanovisk v Uvodnej faze konania.  Skoré
nacasovanie umoziuje ucastnikom zorganizovat
dokazovanie  efektivhym,  hospodarnym a
spravodlivym  spb6sobom. Ak sa  otazky
dokazovania nepovazuju na zaciatku
rozhodcovského konania za dostatoéne jasné,
rozhodcovsky sendt moze takato poradu alebo
vymenu odlozit’.

Otéazky dokazovania, ktoré mozu byt vhodné na
prerokovanie na konzultacii podla Clanku 2.1,
zahfnaju, okrem ineého, otdzky vymenované v
Clanku 2.2. Revizna pracovna skupina z roku 2020
doplnila do uvodného znenia Clanku 2.2 slovné
spojenie ,,v aplikovatelnom rozsahu“, aby tak
zdoraznila, Ze rozhodcovsky senat a strany moézu
upustit od niektorych spdsobov dokazovania
uvedenych v Clanku 2.2. Hoci Clanok 2 poskytuje
ramec pre prekovanie otazok dokazovania, jeho
cielom nie je predpisat, ako by sa mali dokazy
vykonavat’ v konkrétnom rozhodcovskom konani.
Napriklad v niektorom rozhodcovskom konani sa
rozhodcovsky sendt a strany mozu rozhodnit, Ze
nebudu vyzadovat' spristupnenie elektronickych
dokazov. Na druhej strane, ak sa rozhodnu, Ze
dokazovanie v elektronickej podobe by prispelo k
efektivnemu, hospodarnemu a spravodlivému
dokazovaniu, méze byt vhodné prerokovat
stvisiace podrobnosti v pociato¢nom $tadiu, ako
napriklad formu vydania (Clanok 3.12 pism. b)) a
formulaciu Ziadosti o vydanie ur¢enim konkrétnych
stborov, vyhladavacich vyrazov, osdb alebo inych
prostriedkov  na  efektivne a  hospodarne
vyhladavanie dokumentov (Clanok 3.3 pism. a)
bod ii)).

Konzultacie predpokladané Clankom 2.2 pism. c) a
d) sa mozu tykat pouzivania réznych metod
stvisiacich s dokazovanim, ako napriklad, ale nie

vyluéne, osobitnych harmonogramov na
predkladanie a rieSenie sporov 0 Vvydanie
Dokumentov, protokolov o dbvernosti na

Specifikovanie podrobnosti o dokumentoch, ktoré
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on grounds of, for example, privilege, and/or
redaction of documents to avoid disclosing
protected information.

The 2020 Review Task Force added a new Article
2.2(e) to highlight the advisability of considering
data protection issues, including issues of data
privacy and cybersecurity, at an early stage.
Among the resources that parties and tribunals
may find useful in considering these issues are the

ICCA-IBA Roadmap to Data Protection in
International Arbitration* and the ICCA-NYC
Bar-CPR  Protocol on  Cybersecurity in

International Arbitration.®

Article 2.2(f) encourages discussion of means to
save time and costs in the arbitration. It also refers
to the conservation of resources in connection of
the taking of evidence, which could include, by
way of example, the economic and environmental
costs of travel or document reproduction
(including by submitting documents using web-
based platforms).

Acrticle 2.3 (paragraph 3 of the Preamble to the
1999 IBA Rules) encourages arbitral tribunals to
identify to the parties, as early as possible, the
issues that they may regard as relevant to the case
and material to its outcome. That paragraph also
notes that a preliminary determination of certain
issues may be appropriate. While the 1999
Working Party did not want to encourage
litigation-style motion practice, the Working Party
recognized that in some cases certain issues may
resolve all or part of a case. In such
circumstances, the IBA Rules of Evidence make
clear that the arbitral tribunal has the authority to
address such matters first, so as to avoid
potentially unnecessary work.

Article 3 — Production of Documents
Article 3 deals with documents that the parties

wish to introduce as evidence into the arbitral
proceedings.

4 https://www.arbitration-
icca.org/publications/ICCA_Report_N7.html

5 https://www.arbitration-
icca.org/publications/ICCA_Report_N6.html
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boli zadrzané napriklad na zé&klade vysady, alebo
revidovania dokumentov s cielom predist
zverejneniu chrénenych informacii.

Revizna pracovna skupina zroku 2020 doplnila
novy Clanok 2.2 pism. e) s cielom zdoraznit, Ze je
vhodné zohl'adnit’ otdzky ochrany Udajov, vratane
otazok ochrany sukromia a kybernetickej
bezpecnosti v pociato¢nom Stadiu. Medzi zdroje,
ktoré mozu strany a senaty povaZovat za uzito¢né
pri posudzovani tychto otadzok, patria Usmernenie
ICCA-IBA na ochranu Udajov v medzinarodnom
rozhodcovskom konani* a Protokol ICCA-NYC
Bar-CPR 0 kybernetickej bezpecnosti
v medzinarodnom rozhodcovskom konani.®

Clanok 2.2 pism. f) odporuca prediskutovat’ mozné
spbsoby Uspory ¢asu a nakladov v rozhodcovskom
konani. Taktiez odkazuje aj na Setrenie zdrojov v
stvislosti s dokazovanim, ktoré by mohlo zahfiat
napriklad ekonomické a environmentalne naklady
na cestovanie alebo rozmnozovanie dokumentov
(vratane predkladania dokumentov prostrednictvom
webovych platforiem).

Clanok 2.3 (odsek 3 Preambuly Pravidiel IBA z
roku 1999) odporuc¢a rozhodcovskym senatom, aby
¢o najskor stranam predlozili otazky, ktoré by
mohli byt relevantné pre prejednavani vec a
vyznamné pre jej vysledok. Predmetny odsek tiez
uvadza, ze moze byt’ vhodné predbeZne rozhodnat’
0 urcitych otazkach. Aj ked Pracovna skupina z
roku 1999 nemala v umysle odporucit’ postupy v
§tyle stdneho sporového konania, uznala, Ze v
niektorych pripadoch moézu urcité otazky vyriesit
cely pripad alebo jeho cast. Za takychto okolnosti
Pravidl4 IBA pre dokazovanie jasne uvadzaju, ze
rozhodcovsky senat je opravneny rieSit' takéto
otdzky prednostne, aby sa predislo potencialne
zbyto¢nej praci.

Clanok 3 — Vydavanie Dokumentov

Clanok 3 sa zaobera dokumentmi, ktoré strany
zamyslaju predlozit’ ako dokaz v rozhodcovskom
konani.

4 https://www.arbitration-
icca.org/publications/ICCA_Report_N7.html

5 https://www.arbitration-
icca.org/publications/ICCA_Report_N6.html
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Article 3 refers to three groups of documents: (1)
documents that are at the party’s own disposal;(2)
documents that the party wants to use as evidence
for its submissions but cannot produce on its own,
because they are either in the possession of the
other party in the arbitral proceedings or in the
possession of a third party outside of the
arbitration; and (3) documents that neither party
has introduced or wants to introduce as evidence
into the arbitral proceedings, but which are seen
as relevant and material by the arbitral tribunal. In
addition, Article 3 contains several general
principles for the treatment of documents as
evidence by the parties and by the arbitral
tribunal.

As noted throughout the paragraphs below, many
issues relating to the production of documents will
often benefit from advance consultation between
the parties, whether pursuant to Article 2.1 or at
other points during the proceeding. Such issues
include, for example: cybersecurity and data
privacy/protection, scope of  document
collection/preservation, production format, and
the use of privilege logs or any similar document
specifying privileged documents withheld from
production.

Production of Documents Available to One Party

The IBA Rules of Evidence begin with the
principle, articulated in many arbitral rules, that
each party shall introduce those documents
available to it and on which it wants to rely as
evidence.® This provision reflects the principle,
generally accepted in both civil law and common
law countries, that parties have a burden to come
forward with the evidence that supports their case.

6 See UNCITRAL Model Law, Article 23; UNCITRAL
Arbitration Rules, Article 27(1); HKIAC Administered
Arbitration Rules, Article 22(1); ICDR Arbitration Rules,
Article 21(3); ICSID Arbitration Rules, Rule 33; LCIA
Arbitration Rules, Article 15(2)-15(5); SCC Arbitration
Rules, Article 29(1) and 29(2); WIPO Arbitration Rules,
Articles 41(c) and 42(c).
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Clanok 3 odkazuje na tri skupiny dokumentov: (1)
dokumenty, ktoré ma strana vo vlastnej dispozicii;
(2) dokumenty, ktoré chce strana pouzit’ ako dokaz
pre svoje tvrdenia, ale neméze ich sama predlozit),
pretoze st bud v drzbe druhej strany
rozhodcovskeho konania, alebo sU v drzbe tretej
strany mimo rozhodcovského konania; a (3)
dokumenty, ktoré ziadna zo stran nepredlozila ani
nechce predlozit ako dokaz v rozhodcovskom
konani, ale ktoré rozhodcovsky senat povazuje za
relevantné a vyznamné. Clanok 3 navyse obsahuje
niekol’ko vSeobecnych zasad zaobchadzania strén
arozhodcovského senatu s dokumentmi ako s
dbkazmi.

Ako je uvedené v odsekoch nizsie, pri mnohych
otazkach tykajucich sa vydavania dokumentov
Casto pomoze konzultdcia medzi stranami v
predstihu, ¢ uz podla Clanku 2.1 alebo v inych
Stadiach konania. Medzi takéto otazky patria
napriklad: kybernetickd bezpecnost’ a ochrana
sukromia/udajov, rozsah
zhromazd’ovania/uchovavania dokumentov, forma
vydavania a pouzivanie protokolov o dodvernosti
alebo akychkol'vek podobnych dokumentov, v
ktorych su $pecifikované doverné dokumenty, ktoré
maju byt vylugené z vydavania.

Vydavanie Dokumentov, ktoré ma jedna zo stran k
dispozicii

Pravidld IBA pre dokazovanie vychadzaju zo
zasady, ktorad je vyjadrena v mnohych pravidlach
rozhodcovského konania, Z7e kazda strana je
povinna predlozit' tie dokumenty, ktoré ma
k dispozicii, a na ktoré sa chce odvolavat’ ako na
dokaz.® Toto ustanovenie reflektuje zasadu, ktora je
vSeobecne prijimana v krajinach kontinentalnej
pravnej kultary i angloamerickej pravnej kultdry,
ze strany nest bremeno predlozit dokazy na
podporu ich tvrdeni.

8 Vid’ Modelovy zakon UNCITRAL, Clanok 23; Pravidla
rozhodcovského konania UNCITRAL, Clanok 27 ods. 1;
Pravidla rozhodcovského konania pred HKIAC, Clanok 22
ods. 1; Pravidla rozhodcovského konania ICDR, Clanok 21
ods. 3; Pravidla rozhodcovského konania ICSID, Pravidlo
33; Pravidla rozhodcovského konania LCIA, Clanok 15
ods. 2 az 5; Pravidla rozhodcovského konania SCC,
Clanok 29 ods. 1 a 2; Pravidla rozhodcovského konania
WIPO, Clanky 41 pism. c) a 42 pism. c).
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Article 3.1 contains the phrase “within the time
ordered by the arbitral tribunal”. This phrase is
repeated throughout the IBA Rules of Evidence
when a submission is to be made or an action to
be taken by the parties. The 1999 Working Party
believed that the best course is to maintain
maximum schedule flexibility for the parties and
arbitral tribunals. Therefore, throughout the IBA
Rules of Evidence, as here, time frames are left to
be determined by the arbitral tribunal in each case,
presumably in consultation with the parties. For
example, with respect to the initial production of
documents on which each party intends to rely,
the specific time when such documents are to be
submitted may vary depending upon how well the
issues are framed in the initial pleadings. Time
frames will also, of course, vary depending upon
the complexity of the matter, the resources and
locations of the parties and the particular
circumstances of each case.

Following such an initial production of documents
on which each party intends to rely, later
submissions in the case, such as witness
statements or expert reports, may make it
necessary for parties to submit additional
documents to rebut statements contained in such
submissions. Article 3.11 provides for such a
second round of submission of documents within
each party’s possession. Again, the arbitral
tribunal is to determine when such a second round
of production may take place.

Documents in the Possession of an Opposing
Party

The issue of whether and under what conditions
one party should be able to request production of
documents from another party occupied much of
the Working Party’s discussions in 1999. The
vigor with which this issue was debated
demonstrated that the question of document
production was the key area in which practitioners
from common law countries and civil law
countries differ. The debate produced a balanced
approach that became a central aspect of the IBA
Rules of Evidence and has become widely
accepted by both common law and civil law
practitioners. The current revision of the IBA
Rules of Evidence preserves this balance.

Principles
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Clanok 3.1 obsahuje slovné spojenie ,v lehote
stanovenej rozhodcovskym senatom*. Toto slovné
spojenie sa opakuje v celom texte Pravidiel IBA
pre dokazovanie, ked maju strany predlozit’
podanie alebo vykonat’ tikon. Pracovna skupina z
roku 1999 sa domnievala, Ze najlepSim postupom
je zachovat’ maximalnu flexibilitu harmonogramu
pre strany a rozhodcovské senéty. Preto sa v celom
texte Pravidiel IBA pre dokazovanie, ako aj v
tomto pripade, ponechava urcenie casovych ramcov
v kazdom pripade na rozhodcovsky senat (po
konzultécii so stranami). Napriklad, pokial’ ide o
prvotné predloZzenie dokumentov, na ktoré sa kazda
strana zamysl'a odvolavat,, konkrétny cas, kedy sa
maju takéto dokumenty predlozit, sa moze lisit' v
zavislosti od toho, ako dobre su formulované
otazky v prvotnych podaniach. Casové ramce sa
budt samozrejme 1iSit’ aj v zavislosti od zloZitosti
veci, zdrojov amiesta stran a konkrétnych
okolnosti kazdého pripadu.

Po takomto pociatocnom predlozeni dokumentov,
na ktoré sa kazda zo stran zamysla odvolavat,
moézu neskorSie podania stran, ako sU svedecké
vyhlasenia alebo znalecké posudky, vyvolat
potrebu, aby strany predlozili d’alSie dokumenty,
ktoré by wvyvratili tvrdenia obsiahnuté v takych
podaniach. Clanok 3.11 stanovuje takéto druhé
kolo predkladania dokumentov, ktoré ma kazda zo
stran k dispozicii. Aj v tomto pripade ma
rozhodcovsky sendt uréit, kedy sa takéto druhé
kolo predkladania mo6ze uskutocnit’.

Dokumenty v drzbe protistrany

Otazka, ¢i a pripadne za akych podmienok by jedna
strana mala mat moznost pozadovat vydanie
dokumentov od druhej strany, zaplnila vel’ku cast’
diskusii Pracovnej skupiny z roku 1999. Raznost’, s
akou sa o tejto otazke diskutovalo, ukazala, Ze
otdzka vydavania dokumentov je kltucovou
oblast’ou, pri ktorej sa odbornici z praxe z krajin
angloamerickej pravnej kultiry a kontinentalnej
pravnej kultlry rozchadzaju. Vysledkom diskusie
bol vyvazeny pristup, ktory sa stal ustrednym
aspektom Pravidiel IBA pre dokazovanie, a ktory
sa stal vSeobecne akceptovanym odbornikmi
z angloamerickej pravnej kultary i kontinentélnej
pravnej kultdry. Sucasna revizia Pravidiel IBA pre
dokazovanie zachovéva tuto rovnovahu.

Zasady



IBA TASK FORCE FOR THE REVISION OF

THE IBA RULES ON THE TAKING OF
EVIDENCE IN INTERNATIONAL
ARBITRATION / CONSOLIDATED
AMENDMENTS

The 1999 Working Party was able to reach
agreement on certain principles governing
document production because practices in
international arbitration can be, and have been,
harmonized to a large extent. The 1999 Working
Party was guided by several principles:

Expansive American—or English—style
discovery is  generally inappropriate in
international arbitration. Rather, requests for

documents to be produced should be carefully
tailored to issues that are relevant and material to
the determination of the case.

At the same time, however, it was believed that
there is a general consensus, even among
practitioners from civil law countries, that some
level of document production is appropriate in
international arbitration. According to some of the
most frequently used general rules, arbitral
tribunals are to establish the facts of the case by
all appropriate means.” This includes the
competence of the arbitral tribunal to order one
party to introduce certain documents, including
internal documents, into the arbitral proceedings
upon request of the other party. Even in some civil
law countries, a State court is entitled to order the
production of internal documents, either upon
request of one party or because it sees the need for
these documents itself.

The IBA Rules provides that requests to produce
are to be directed both to the arbitral tribunal and
to the other parties. In the first instance, a party is
to produce all documents requested in its
possession, custody or control as to which it
makes no objection (Article 3.4). However, the
decision on the scope of document production—
whether or not a party must introduce internal
documents into the arbitral proceedings against its
will—shall lie solely with the arbitral tribunal.
Therefore, only the arbitral tribunal has the
competence to decide on the request if the
receiving party refuses to produce the requested
documents voluntarily.

The scope of the permissible document request is

PRACOVNA SKUPINA
PRAVIDIEL
MEDZINARODNOM
KONANI / KONSOLIDOVANE ZMENY

" E.g., ICC Arbitration Rules, Article 25(1); LCIA

Arbitration Rules, Article 22(1)(iii).
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Pracovna skupina z roku 1999 bola schopna
dosiahnut’ dohodu o urcitych zasadach, ktorymi sa
riadi vydavanie dokumentov, pretoze postupy
v medzinarodnom rozhodcovskom konani moézu
byt a boli do velkej miery harmonizovane.
Pracovnd skupina z roku 1999 sa riadila
niekol’kymi zasadami:

Rozsiahle ziskavanie dokazov v americkom alebo
anglickom Style s v medzinarodnom
rozhodcovskom konani vo vSeobecnosti nevhodné.
Ziadosti o vydanie dokumentov by mali byt radsej
starostlivo  prispésobené otazkam, ktoré su
relevantné a vyznamné pre rozhodnutie vo veci.

Zaroven sa vSak dospelo k nazoru, ze aj medzi
odbornikmi  z kontinentalnej  pravnej  kultary
existuje vSeobecna zhoda, Ze v medzinarodnom
rozhodcovskom konani je vhodna uréitd miera
vydavania dokumentov. Podla niektorych z
najcastejSie pouzivanych vsSeobecnych pravidiel
maju rozhodcovské senaty zistit’ skutkovy stav veci
vietkymi vhodnymi prostriedkami.” To zahfiia
pravomoc rozhodcovského senatu nariadit’ jednej
strane vydat’ v rozhodcovskom konani na Ziadost’
druhej strany urcité dokumenty, vratane internych
dokumentov. Dokonca aj v niektorych krajinach
kontinentalnej pravnej kultdry je vnatrostatny sud
opravneny nariadit’ vydanie internych dokumentov,
a to bud’ na ziadost’ jednej zo stran, alebo z dévodu,
Ze sam povazuje tieto dokumenty za potrebné.

Pravidla IBA stanovuju, ze ziadosti o vydanie maju
byt adresované rozhodcovskému senatu aj
ostatnym stranam. V prvom rade ma strana vydat’
vSetky pozadované dokumenty, ktoré ma v drzbe, v
Uschove alebo vo svojej kontrole, a voéi ktorym
nema namietky (Clanok 3.4). Avsak, rozhodnutie o
rozsahu vydania dokumentov — bez ohl'adu na to, ¢i
strana  musi  vydat interné  dokumenty
v rozhodcovskom konani proti svojej voli alebo nie
— prinalezi vylu¢ne rozhodcovskému senatu. Preto
len rozhodcovsky senat ma pravomoc rozhodnut’ o
ziadosti, ak doziadana strana odmietne dobrovolne
vydat’ pozadované dokumenty.

Rozsah pripustnej ziadosti o vydanie je tiez

7 Napr. Pravidla rozhodcovského konania ICC, Clanok 25
ods. 1; Pravidla rozhodcovského konania LCIA, Clanok 22
ods. 1 bod iii).
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also limited by certain objections described in
Article 9.2 and (as added by the 2020 Review
Task Force) 9.3 (see the discussion of these
objections below) or the failure to satisfy the
requirements set forth in Article 3.3. A party may
raise any of the reasons for objection in opposing
the document request. If it does so, the arbitral
tribunal may first invite the relevant parties to
consult with each other with a view to resolving
the objection (Article 3.6).

If the objection is not resolved by means of such
consultation, either party may request the arbitral
tribunal to decide as to whether or not any of these
objections apply as well as a decision on the
propriety of the request for production itself
(Article 3.7). The arbitral tribunal shall order the
production if it is convinced, first, that the issues
that the requesting party wishes to prove are
relevant to the case and material to its outcome;
second, that none of the reasons for objection set
forth in Article 9.2 or 9.3 applies; and, third, that
the requirements of Article 3.3 have been
satisfied.

The rules set forth in Articles 3.2 — 3.8 follow
from the principles described above. These rules
concerning requests for production of documents
from other parties represent a balanced
compromise between the broader view generally
taken in common law countries and the narrower
view generally held in civil law countries. The
IBA Rules of Evidence may be particularly useful,
therefore, when an arbitration involves parties
coming from these different legal backgrounds. A
Continental European party may, for example,
find that these Rules are useful in seeking to
restrict an overly broad request from a common
law party, while a common lawyer may be able to
use the IBA Rules of Evidence to obtain
documents from a Continental European party that
the latter may not otherwise wish to provide.

Procedures

Usually following the initial submission of
documents on which each party intends to rely
pursuant to Article 3.1, any party may submit a
request to produce documents to the arbitral
tribunal and the other parties. This request must
be submitted within the time ordered by the
arbitral tribunal, as provided in Article 3.2.
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obmedzeny uritymi namietkami opisanymi v
Clanku 9.2 a (ako bol doplneny Reviznou
pracovnou skupinou z roku 2020) 9.3 (vid’ diskusiu
o tychto namietkach nizSie) alebo nesplnenim
poziadaviek stanovenych v Clanku 3.3. Strana
moze proti ziadosti o dokument vzniest’
ktorykol'vek ztychto dévodov ndmietky. Ak tak
urobi, rozhodcovsky sendt méze najskédr vyzvat
prislusné strany k vzajomnej konzulticii s cielom
vyriesit namietku (Clanok 3.6).

Ak sa namietka nevyriesi prostrednictvom takejto
konzultacie, ktorakol'vek zo stran moéze poziadat
rozhodcovsky senat, aby rozhodol o tom, ¢i sa
niektora z tychto namietok aplikuje, ako aj o
rozhodnuti o vhodnosti samotnej ziadosti o vydanie
(Clanok 3.7). Rozhodcovsky senat nariadi vydanie,
ak je presvedCeny, Ze po prvé, otdzky, ktoré chce
ziadajuca strana preukazat, su relevantné pre
prejednavand vec a vyznamné pre jej vysledok; po
druhé, neuplatiuje sa ziadny z ddvodov pre
namietku uvedeny v Clanku 9.2 alebo 9.3; a po
tretie, boli splnené poziadavky Clanku 3.3.

Pravidla uvedené v Clankoch 3.2 - 3.8 vyplyvaju z
vyssie uvedenych zasad. Tieto pravidla tykajice sa
ziadosti o vydanie dokumentov od ostatnych stran
predstavuju vyvazeny kompromis medzi SirSim
ponimanim, ktoré sa vo vSeobecnosti uplatiiuje v
krajindch angloamerickej pravnej kultlry a uz$im
ponimanim, ktoré sa vo vSeobecnosti uplatiiuje v
krajindch kontinentalnej pravnej kultury. Pravidla
IBA pre dokazovanie mézu byt preto obzvlast
uzito¢né, ked” sa rozhodcovského konania
zucastiuju strany pochadzajuce z tychto rdéznych
pravnych prostredi. Strana z kontinentélnej Eurdpy
moze napriklad zistit, ze tieto Pravidla st uzitocné
pri snahe obmedzit' prili§ Sirokt Zziadost’ strany
z angloamerickej pravnej kultdry, zatial ¢o
angloamericky pravnik méze vyuzit' Pravidla IBA
pre dokazovanie na ziskanie dokumentov od strany
z kontinentalnej Eurdpy, ktoré by tato strana inak
nemusela chciet’ poskytnut’.

Postupy

Zvycajne po prvotnom predlozeni dokumentov, na
ktoré sa kazda zo stran zamysla odvolavat podla
Clanku 3.1, moze ktordkolvek strana predlozit
rozhodcovskému senatu a ostatnym stranam
Ziadost’ o vydanie dokumentov. Tato Ziadost” musi
byt predlozena v lehote stanovenej rozhodcovskym
senatom v zmysle Clanku 3.2. Hoci sa ziadosti o
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Although document requests are typically

exchanged within a discrete phase of the
proceeding, Article 3.2 does not prevent the
parties from agreeing, or the arbitral tribunal from
directing, that document requests (and document
productions responsive thereto) may take place at
multiple points throughout the proceeding as the
case evolves. In some circumstances, document
requests may be warranted prior to the first
substantive pleadings, e.g., when a claimant no
longer has access to documents due to
circumstances outside its own control, such as
following an expropriation of its assets.

Article 3.3 provides certain requirements
regarding the content of a request to produce,
which are generally designed to have the request
specifically describe the documents being sought.
Avrticle 3.3 is designed to prevent a broad “fishing
expedition”, while at the same time permitting
parties to request documents that can be identified
with reasonable specificity and which can be
shown to be relevant to the case and material to its
outcome. This specificity of the information
required by Article 3.3 is also designed to help the
receiving party decide whether it wants to comply
with the request voluntarily (as provided in
Article 3.4), or if it wants to raise objections
(Article 3.5). The specificity of the request is also
designed to make it possible for the arbitral
tribunal to decide, if there is an objection to the
request to produce, whether or not to grant the
request pursuant to the standards set forth in
Article 3.7.

The request to produce must (i) identify the
document or documents sought, described in
sufficient detail; (ii) state why the documents
requested are relevant to the case and material to
its outcome; and (iii) state that the documents
requested are not in the possession of the
requesting party (with one exception) and the
reasons why that party assumes the documents
requested to be in the possession of the other
party. In a compromise between the common law
and civil law systems, the request to produce can
identify documents either by describing an
individual document (Article 3.3(a)(i)) or by
describing “in sufficient detail (including subject-
matter) a narrow and specific requested
category of Documents that are reasonably
believed to exist” (Article 3.3(a)(ii)). The
description of an individual document is
reasonably straightforward. The IBA Rules of
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vydanie dokumentov zvy¢ajne vymienaji v ramci
samostatnej fazy konania, Clanok 3.2 nebrani
tomu, aby sa strany dohodli, alebo aby
rozhodcovsky senat urcil, ze ziadosti o vydanie
dokumentov (a néasledné vydania dokumentov) sa
mozu predkladat vo viacerych momentoch v
priebehu konania v zavislosti od vyvoja pripadu. Za
uréitych okolnosti moZzu byt ziadosti o vydanie
dokumentov opodstatnené pred prvymi procesnymi
Ukonmi vo veci, napr. ak Zalobca uz nema pristup k
dokumentom v dosledku okolnosti mimo jeho
kontroly, napr. po vyvlastneni jeho majetku.

Clanok 3.3 stanovuje uréité poziadavky tykajice sa
obsahu Ziadosti o vydanie, ktoré st vo vSeobecnosti
koncipované tak, aby ziadost’ $pecificky opisovala
pozadované  dokumenty. Clanok 3.3 je
koncipovany tak, aby zabréanil tzv. Sirokej ,.fishing
expedition® a zaroven umoznil stranam pozadovat’
dokumenty, ktoré mozno identifikovat’ s rozumnou
mierou Specifickosti a ktoré mozno povazovat za
relevantné pre prejednavani vec avyznamné pre
jej  vysledok. Cielom tejto  Specifickosti
vyzadovanej Clankom 3.3 je tiez napomoct
doziadanej strane rozhodnut’ sa, ¢i chce Ziadosti
vyhoviet' dobrovolne (v zmysle Clanku 3.4), alebo
&i chee vzniest namietky (Clanok 3.5). Cielom
Specifickosti  ziadosti  je  tiez = umoznit’
rozhodcovskému senatu rozhodnut’, ¢i v pripade
namietky vocéi Ziadosti o vydanie, ziadosti vyhovie,
alebo nie, podrl'a $tandardov stanovenych v Clanku
3.7.

Ziadost ovydanie musi (i) identifikovat
pozadovany dokument alebo dokumenty, ktoré
musia byt dostato¢ne detailne popisané; (ii) uviest’,
preco su pozadované dokumenty relevantné pre
prejednavanu vec a vyznamné pre jej vysledok; a
(iii) uviest, ze pozadované dokumenty nie su v
drzbe ziadajucej strany (s jednou vynimkou), a
dovody, preCo tato strana predpoklada, Ze
pozadované dokumenty st v drZzbe druhej strany. V
rémci kompromisu medzi systémami
angloamerickej a kontinentalnej pravnej kultary,
ziadost’ 0 vydanie moéze identifikovat’ dokumenty
bud’ opisom jednotlivého dokumentu (Clanok 3.3
pism. a) bod i)) alebo ,dostatocne detailnym
opisom (vratane predmetu) Uzkej a Specifickej
Ziadanej kategorie Dokumentov, o ktorych sa
odovodnene predpoklada, ze existuju“ (Clanok 3.3
pism. a) bod ii)). Opis jednotlivého dokumentu je
primerane  priamoc¢iary. Pravidla IBA  pre



IBA TASK FORCE FOR THE REVISION OF

THE IBA RULES ON THE TAKING OF
EVIDENCE IN INTERNATIONAL
ARBITRATION / CONSOLIDATED
AMENDMENTS

Evidence simply require that the description be
“sufficient to identify” the document. Article 3.3
does not specify a particular format for requests to
produce. In practice, arbitral tribunals frequently
direct the use of schedules that present, in a single
document, the content required under Article 3.3
and objections under Article 3.5, and in which the
arbitral tribunal also records the rulings provided
for in Article 3.7.

Permitting parties to ask for documents by
category, however, prompted more discussion.
The 1999 Working Party and the 2010 Review
Subcommittee did not want to open the door to
“fishing expeditions”. However, it was understood
that some documents would be relevant and
material and properly produced to the other side,
but that they may not be capable of specific
identification. Indeed, all members of the 1999
Working Party and of the 2010 Review
Subcommittee, from common law and civil law
countries alike, recognized that arbitrators would
generally accept such requests if they were
carefully tailored to produce relevant and material
documents. For example, if an arbitration involves
the termination by one party of a joint venture
agreement, the other party may know that the
notice of the termination was given on a certain
date, that the Board of the other party must have
made the decision to terminate at a meeting
shortly before that notice, that certain documents
must have been prepared for the Board’s
consideration of that decision and that minutes
must have been taken concerning the decision.
The requesting party cannot identify the dates or
the authors of such documents, but nevertheless
can identify with some particularity the nature of
the documents sought and the general time frame
in which they would have been prepared. Such a
request may qualify as a “narrow and specific
category of Documents”, as permitted under
Acrticle 3.3(a) (ii).

As documents in electronic form have become
more important in international commerce and
hence in dispute resolution, and since their
production may be burdensome to the requesting
party, the 2010 Subcommittee introduced in
Avrticle 3.3(a)(ii) the means for parties to identify
more precisely a narrow and specific requested
category of documents maintained in electronic
form. Either at a party’s own behest or upon order
of the arbitral tribunal, electronic documents may
additionally be identified by file name, specified
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dokazovanie jednoducho vyzadujt, aby bol opis
,.dostatoény na identifikaciu“ dokumentu. Clanok
3.3 nespecifikuje konkrétnu formu ziadosti o
vydanie. V praxi rozhodcovské senaty casto
nariadia pouzivat’ formulére, ktoré v rdmci jedného
dokumentu uvadzaji obsah pozadovany podla
Clanku 3.3 a namietky podla Clanku 3.5, a v
ktorych rozhodcovsky senat zaznamendva aj
rozhodnutia uvedené v Clanku 3.7.

Umoznenie stranam ziadat dokumenty podla
kategorii vSak vyvolalo viac diskusii. Pracovna
skupina z roku 1999 a Podvybor pre reviziu z roku
2010 nechceli otvorit' dvere pre tzv. ,fishing
expeditions. Chépalo sa vsSak, Ze niektoré
dokumenty by mohli byt relevantné a vyznamné a
riadne vydané druhej strane, ale nemusi byt’ mozné
ich Specificky identifikovat. Vsetci ¢lenovia
Pracovnej skupiny z roku 1999 a Podvyboru pre
reviziu z roku 2010, a to tak z krajin
angloamerickej pravnej kultary, ako aj z krajin
kontinentalnej pravnej kultury, skuto¢ne uznali, Ze
rozhodcovia by vo vSeobecnosti akceptovali takéto
ziadosti, ak by boli starostlivo prispdsobené na
vydanie relevantnych a vyznamnych dokumentov.
Napriklad, ak sa rozhodcovské konanie tyka
vypovedania dohody o spolo¢nom podniku jednou
stranou, druhd strana moéze vediet, Ze vypoved
bola podana k ur¢itému datumu, ze predstavenstvo
druhej strany muselo prijat’ rozhodnutie o tejto
vypovedi na zasadnuti kratko pred fiou, Ze urcité
dokumenty museli byt pripravené na posudenie
tohto rozhodnutia predstavenstvom, a Zze o tomto
rozhodnuti musela byt vyhotovena zapisnica.
Ziadajuca strana nevie ur¢it’ datumy alebo autorov
takychto dokumentov, ale méze napriek tomu s
urcitou konkrétnostou urcit’ povahu pozadovanych
dokumentov a vSeobecny ¢asovy rdmec, v ktorom
mali byt pripravené. Takato ziadost sa moze
kvalifikovat ako ,uzka a Specificka kategoria
Dokumentov* tak, ako to umoziuje Clanok 3.3
pism. a) bod ii).

Ked'ze dokumenty v elektronickej forme sa stali
dolezitejsimi v medzinarodnom obchode, a teda aj
pri rieSeni sporov, a ked’ze ich vydanie moze byt
pre ziadajucu stranu zatazujuce, Podvybor z roku
2010 zaviedol v Clanku 3.3 pism. a) bod ii)
spésoby, akymi moézu  strany  presnejSie
identifikovat uzku a Specificki  kategdriu
pozadovanych  dokumentov —uchovavanych v
elektronickej forme. Bud’ na vlastnu ziadost’ strany
alebo na zaklade nariadenia rozhodcovského senatu
mozno  elektronické  dokumenty  dodato¢ne
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search terms, individuals (for example, specific
custodians or authors) or other means of searching
for such documents in an efficient and economic
manner (Article 3.3(a)(ii)). The Rules as revised
in 2010 are neutral regarding whether electronic
documents should be produced in any given
arbitration; they simply provide a framework for
doing so where the parties agree or the arbitral
tribunal orders production of such documents.

As noted above, the provisions of Articles 3.3(b)
and (c) also serve as checks on the scope of any
request to produce. Under Article 3.3(b), the
content of the requested document needs to be
both “relevant to the case” and “material to its
outcome.” Moreover, the relationship between the
documents and the issues must be set forth in the
request to produce with sufficient specificity so
that the arbitral tribunal can understand the
purpose for which the requesting party needs the
requested documents. Article 3.3(c) then requires
the requesting party to state that the documents
sought are not in its own possession, thereby
seeking to prevent unnecessary harassment of the
opposing party by the requesting party. Article
3.3(c) (i) of the IBA Rules of Evidence as revised
in 2010 recognizes one exception to this principle.
In the age of electronic documents, it will become
increasingly less likely that a particular document
has been entirely deleted from a party’s records,
as it may continue to exist electronically, such as
on back-up tapes or in electronic archives. Where
a document is no longer easily accessible, for
example because it is not in a server’s active data,
it may be less burdensome and costly for another
party to produce it.

Under the 1999 IBA Rules of Evidence,
documents produced pursuant to a request to
produce were to be sent not only to the other
parties in the arbitration but also to the arbitral
tribunal. The rationale had been that because any
documents produced would automatically become
a part of the record, the self-interest of parties
should cause them thereby to limit the scope of
their request. This rule was revised in 2010 in
light of the observation that it is often not efficient
for arbitrators to review all of the documents at
the stage of their production. Accordingly, the
default has been changed such that documents are
to be produced to the other parties and only to the
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identifikovat podla nazvu suboru, urcenych
vyhladavacich  vyrazov, 0s0b (napriklad
konkrétnych drzitel'ov alebo autorov) alebo inych
prostriedkov  na  efektivne a  hospodarne
vyhladavanie takychto dokumentov (Clanok 3.3
pism. a) bod ii)). Pravidl4 v zneni revizii z roku
2010 st neutralne pokial ide o to, ¢i by sa
elektronické  dokumenty mali v  danom
rozhodcovskom konani vydat’; poskytuju len rdmec
na to, aby sa tak stalo, ak sa na tom strany dohodnu
alebo ak rozhodcovsky senat nariadi vydanie
takychto dokumentov.

Ako je uvedené vyssie, ustanovenia Clanku 3.3
pism. b) a c) sluzia aj ako kontrola rozsahu ziadosti
0 vydanie. Podla Clanku 3.3 pism. b) musi byt
obsah pozadovaného dokumentu ,relevantny pre
prejednavand vec a ,,vyznamny pre jej vysledok®.
NavySe, vztah medzi dokumentmi a spornymi
otazkami musi byt v ziadosti o vydanie uvedeny
dostato¢ne S$pecificky, aby rozhodcovsky senat
porozumel ucelu, na ktory ziadajica strana
pozadované dokumenty potrebuje. Clanok 3.3
pism. c) potom vyzaduje, aby Zziadajuca strana
uviedla, ze poZzadované dokumenty nema vo svojej
drzbe, ¢im sa snazi zabranit zbyto¢nému
obtazovaniu  protistrany  ziadajicou  stranou.
Clanok 3.3 pism. ¢) bod i) Pravidiel IBA pre
dokazovanie v zneni revizii z roku 2010 pozna
jednu vynimku z tejto zasady. V dobe
elektronickych dokumentov bude coraz menej
pravdepodobné, ze urcity dokument bol uplne
vymazany zo zaznamov strany, pretoZe moze
nad’alej existovat’ elektronicky, napriklad na
zaloznych  paskach alebo v elektronickych
archivoch. Ak dokument uz nie je I'ahko dostupny,
napriklad preto, ze sa nenachadza v aktivnych
udajoch servera, moze byt pre druh( stranu menej
zatazujuce a nakladné ho vydat’.

Podla Pravidiel IBA pre dokazovanie z roku 1999
sa dokumenty vydané na zaklade Ziadosti o vydanie
mali  zasielat’ nielen  ostatnym  Stranam
v rozhodcovskom konani, ale aj rozhodcovskému
senatu. Dévodom bolo, Zze kedze vsetky vydané
dokumenty sa automaticky stanu sucastou spisu,
strany by mali vo vlastnom ziujme obmedzit
rozsah svojej ziadosti. Toto pravidlo bolo
revidované v roku 2010 vzhl'adom na zistenie, ze
pre rozhodcov Casto nie je efektivne preskiimat’
vSetky dokumenty vo faze ich vydania. Preto sa
Standard zmenil tak, Ze dokumenty sa maji vydat
ostatnym stranam, a rozhodcovskému senatu len
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arbitral tribunal if it so requests.

The specificity required in the request to produce
makes it likely that such a request will be made
only after the issues have become sufficiently
clear in the case. The precise timing of such a
request will be determined by the arbitral tribunal.
It will naturally depend upon the specificity of the
initial pleadings and any Terms of Reference or
other documents identifying the issues.

A party seeking to oppose entirely or to limit a
request to produce must raise its objections in
writing within the time ordered by the arbitral
tribunal. As noted, the reasons for objection shall
be those set forth in Article 9.2 or 9.3 of the IBA
Rules of Evidence (discussed below) or a failure
to satisfy any of the requirements of Article 3.3.
As, in practice, arbitral tribunals frequently
provide for replies to objections (which may
resolve or narrow disputed requests), the 2020
Review Task Force added the final sentence of
Article 3.5 providing for the requesting party to
reply to any objection raised, if permitted by the
arbitral tribunal.

If a party raises objections, the arbitral tribunal
must decide on the propriety of the request to
produce. The text of the IBA Rules of Evidence
provides that the arbitral tribunal may, before
making such decision, give the parties an
opportunity to consult with each other with a view
to resolving the objection themselves (Article
3.6). Party-to-party consultation may in some
circumstances be the more effective means of
resolving objections, including those based on
insufficient descriptions and other deficiencies in
the form of the request to produce.

In practice, inter partes consultations—whether
pursuant to Article 3.6 or prior to the submission
of objections to the tribunal—can streamline the
production process and avoid lengthy disputes
over the production of documents. For instance, a
producing party may be able to produce evidence
that is less burdensome to produce and that, even
if it is not strictly responsive to the original
document request, provides the same substantive
information sought by the requesting party.
Similarly, the parties may agree to a narrowed
version of an original request rather than arguing
objections before the tribunal.

If the parties present objections to the arbitral
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vtedy, ak o to poziada.

Specifickost’ vyzadovana v Ziadosti o vydanie ma
spravidla za nasledok, Ze takato ziadost bude
podand az po tom, ako budi sporné otazky
dostatocne jasné. Presné nacasovanie takejto
Ziadosti ur¢i rozhodcovsky senat. Bude to
prirodzene zéavisiet od Specifickosti tvodnych
podani a Podmienok mandatu alebo inych
dokumentov identifikujdcich sporné otazky.

Strana, ktora chce tplne odmietnut’ alebo obmedzit’
Ziadost o vydanie, musi svoje namietky vzniest
pisomne v lehote stanovenej rozhodcovskym
senatom. Ako bolo uvedené, dovodmi na vznesenie
namietky su dévody uvedené v Clanku 9.2 alebo
9.3 Pravidiel IBA pre dokazovanie (vysvetlené
nizSie) alebo nesplnenie niektorej z poziadaviek
Clanku 3.3. Ked’7e v praxi rozhodcovské senaty
Casto umoznuju reakcie na namietky (ktoré mozu
vyrie§it' alebo z(zit sporné ziadosti), Revizna
pracovna skupina z roku 2020 doplnila poslednd
vetu Clanku 3.5 stanovujiicu, e Ziadajica strana
modze reagovat na kazdua vznesenl namietku, ak to
rozhodcovsky senat povoli.

Ak strana vznesie namietky, rozhodcovsky senat
musi rozhodnat’ o pripustnosti ziadosti o vydanie.
Text Pravidiel IBA pre dokazovanie stanovuje, Ze
rozhodcovsky senat moze pred prijatim takéhoto
rozhodnutia umoznit’ strandm konzultaciu s ciel'om,
aby namietku sami vyriesili (Clanok 3.6).
Konzultacie medzi stranami mézu byt za urcitych
okolnosti  ucinnej$im  prostriedkom  rieSenia
namietok, a to vratane tych, ktoré su zaloZené na
nedostatocnom opise a inych formalnych
nedostatkoch ziadosti o vydanie.

V praxi mozu konzultacie medzi stranami — ¢i uz
podla Clanku 3.6 alebo pred predlozenim namietok
senatu — zefektivnit’ proces vydavania a zabranit’
zdlhavym sporom o vydanie dokumentov.
Vydavajlca strana moze byt napriklad schopna
vydat" dokazy, ktorych predloZenie je menej
naro¢né, a ktoré, aj ked striktne nezodpovedaju
povodnej ziadosti o vydanie dokumentov,
poskytuju  rovnaké  vyznamné  informacie
pozadované ziadajiicou stranou. Obdobne sa strany
moézu dohodnut’ na zizenej verzii podvodnej Ziadosti
namiesto toho, aby pred senatom prejednavali
namietky.

senatu

Ak strany predlozia rozhodcovskému
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tribunal for a ruling, the arbitral tribunal shall “in
timely fashion” decide whether to accept some or
all of the objections. The 2020 Review Task Force
deleted the requirement in Article 3.7 that the
arbitral tribunal confer with the parties after the
requests and objections are submitted to the
tribunal, because in practice the arbitral tribunal
may, and indeed typically does, rule on the
objections based on the written requests and
objections without further hearing from the
parties. The arbitral tribunal may order production
of the documents sought in the request to produce
only if it is convinced that (i) “the issues that the
requesting party wishes to prove are relevant to
the case and material to its outcome”, (ii) “none of
the reasons for objection set forth in Articles 9.2
or 9.3 applies” and (iii) “the requirements of
Article 3.3 have been satisfied”. This third
requirement was added in the 2010 revision.

Arbitral tribunals and parties may wish to
consider in advance of any document production
exercise whether, in the event that any party
withholds documents from production on the
grounds of privilege (see Article 9.2(b)), a
privilege log or any similar document describing
privileged documents or items should be produced
and, if so, what information is to be provided
therein.

Occasionally, an objection—such as on the
grounds of privilege, commercial confidentiality
or special political or institutional sensitivity (see
Article 9.2(b), (e) and (f)) may require the arbitral
tribunal first to review the document itself without
review by the requesting party. It is generally
preferable that the arbitral tribunal not review any
such documents itself because (i) if after
reviewing the document the arbitral tribunal
upholds the objection, it could not eliminate its
knowledge of the document once it had been
reviewed, or (ii) there may be confidentiality
concerns. For such cases, Article 3.8 provides that
in such “exceptional circumstances”, when the
arbitral tribunal determines that it should not
review the document, it may appoint an
independent and impartial expert, who is bound to
confidentiality, to review any such document and
report on the objection. In other circumstances,
such as where time and cost factors are considered
to be compelling, the arbitral tribunal may,
nonetheless, decide to review the document itself.
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nadmietky na rozhodnutie, rozhodcovsky senéat
,vCasne® rozhodne, ¢i akceptuje niektoré alebo
vSetky z namietok. Revizna pracovna skupina z
roku 2020 vypustila z Clanku 3.7 poziadavku, aby
sa rozhodcovsky senat po predlozeni Ziadosti a
namietok poradil so stranami, pretoze v praxi
rozhodcovsky sendt moze rozhodnat’ o namietkach
na zaklade pisomnych Zziadosti a namietok bez
dalsieho vypocutia stran, a zvycajne tak aj robi.
Rozhodcovsky senat moZe nariadit’ vydanie
dokumentov poZzadovanych v Ziadosti o vydanie len
vtedy, ak je presvedCeny, Ze (i) ,,skuto¢nosti, ktoré
nim chce ziadajlica strana preukézat’, su relevantné
pre prejedndvani vec avyznamné pre jej
vysledok®, (ii) ,,neaplikuje sa Ziaden z dévodov pre
namietku uvedeny v Clankoch 9.2 alebo 9.3“ a (iii)
,boli splnené poziadavky Clanku 3.3“. Této tretia
poziadavka bola pridana v revizii z roku 2010.

Rozhodcovské sendty a strany mozu chciet’ pred
samotnym vydanim dokumentov zvazit, &i v
pripade, Ze niektora strana odopiera Vvydanie
dokumentov z dévodu vysady (vid' Clanok 9.2
pism. b)), by sa mal predlozit’ protokol o dovernosti
alebo iny obdobny dokument opisujuci déverné
dokumenty alebo polozky, a ak 4no, aké informacie
v iom maju byt uvedené.

Prilezitostne sa moZe stat, Ze namietka — napriklad
z dbvodu vysady, obchodného tajomstva alebo
osobitnej politickej alebo institucionalnej citlivosti
(vid’ Clanok 9.2 pism. b), e) a f)) — moze
vyzadovat, aby rozhodcovsky sendt najskor
preskimal samotny dokument bez toho, aby ho
preskiimala ziadajuca strana. Vo vSeobecnosti sa
uprednostiiuje, aby rozhodcovsky senat sam
nepreskiimaval ziadne takéto dokumenty, pretoze
(i) ak by po preskimani dokumentu rozhodcovsky
senat potvrdil namietku, nemohol by po
preskimani  dokumentu  eliminovat’  svoju
vedomost’ o predmetnom dokumente, alebo (ii)
mozu existovat’ obavy ohladne dbvernosti. Pre
takéto pripady Clanok 3.8 stanovuje, Ze za takychto
,»vynimoénych okolnosti*, ked’ rozhodcovsky senat
rozhodne, Zze by nemal preskimavat dokument,
moze ustanovit’ nezavislého a nestranného znalca,
ktory je viazany mlcanlivostou, aby preskumal
takyto dokument a podal spravu o namietke. Za
inych okolnosti, napriklad ak sa ¢asové a nakladové
faktory povazuji za zdvazné, moze rozhodcovsky
sendt naprieck tomu rozhodnut, Zze dokument
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The expert, who need not necessarily be appointed
pursuant to the terms of Article 6 of the IBA
Rules of Evidence, would provide a report on the
objection, but the arbitral tribunal is to make the
final ruling as to its validity. If the objection is
upheld, then the document is to be returned by the
expert to the producing party, and it does not
become a part of the arbitral proceedings. If, on
the other hand, the objection is denied, then the
requested party should produce the document to
the other parties pursuant to the request to
produce. In either event, the expert would, of
course, also keep confidential the information
learned in reviewing the document.

Requests to Produce by the Arbitral Tribunal

The IBA Rules of Evidence also permit the
arbitral tribunal to seek certain documents that it
considers to be relevant to the case and material to
its outcome or to allow or request parties to use
their best efforts to obtain them.

First, a party may request production of
documents from a person or organization that is
not a party to the arbitration. Some arbitration
laws permit arbitral tribunals to take or to apply
for certain steps, such as a subpoena, to obtain
documents from non-parties. Therefore, Article
3.9 permits parties to ask an arbitral tribunal “to
take whatever steps are legally available to obtain
the requested Documents, or seek leave from the
arbitral tribunal to take such steps itself”, as long
as the arbitral tribunal determines that such
documents would be “relevant to the case and
material to its outcome”, the requirements of
Article 3.3 have been satisfied and none of the
reasons for objection set forth in Articles 9.2 or
9.3 applies.

In addition, since the arbitral tribunal may be
required under certain arbitral rules to establish
the facts of the case by all appropriate means,? it

8 |CC Arbitration Rules, Article 25(1); LCIA Arbitration

Rules, Article 22(1)(iii).
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preskima sam.

Znalec, ktory nemusi byt nevyhnutne vymenovany
v zmysle poziadaviek Clanku 6 Pravidiel IBA pre
dokazovanie, by poskytol sprdvu o namietke, ale
koneéné rozhodnutie o jej opodstatnenosti by vydal
rozhodcovsky  sendt.  V pripade  potvrdenia
namietky by znalec vréatil dokument strane, ktora
ho mala vydat’ a dokument by sa nestal sucastou
rozhodcovského konania. Ak je naopak namietka
zamietnuta, doziadana strana by mala dokument
vydat’ ostatnym strandm v zmysle ziadosti o
vydanie. VvV oboch pripadoch by znalec,
samozrejme, zachoval aj dovernost’ informaécii,
ktoré sa dozvedel pri preskimani dokumentu.

Ziadosti Rozhodcovského senatu o vydanie

Pravidla IBA pre dokazovanie tiez umoziuju
rozhodcovskému senatu ziadat' urcité dokumenty,
ktoré povazuje za relevantné pre prejednavanuy vec
a vyznamné pre jej vysledok alebo umoznit
strandm, resp. ich poziadat, aby vyvinuli
maximalne Usilie na ich ziskanie.

V prvom rade, strana moze poziadat' o vydanie
dokumentov od osoby alebo organizécie, ktora nie
je stranou rozhodcovského konania. Niektoré
zakony o rozhodcovskom konani umoznuji
rozhodcovskym senatom vykonat’ alebo poziadat’ o
vykonanie ur¢itych Ukonov, ako je ziadost' na
vydanie dokumentov od o0sdb, ktoré nie su
stranami. Preto Clanok 3.9 umoziiuje stranim
poziadat’ rozhodcovsky senat, ,,aby podnikol vSetky
dostupné zadkonné kroky na ziskanie Zziadanych
Dokumentov alebo ziadat’” rozhodcovsky senat o
povolenie, aby takéto kroky mohla podniknat
sama“ za predpokladu, Ze rozhodcovsky senat
rozhodne, Ze takéto dokumenty by boli ,,relevantné
pre prejednavand vec a vyznamné pre jej
vysledok®, poziadavky Clanku 3.3 boli splnené
aneaplikuje sa ziadny z dévodov na ndmietku
uvedeny v Clankoch 9.2 alebo 9.3.

NavySe, kedZe rozhodcovsky senat méze byt
podl'a urcitych pravidiel rozhodcovského konania
povinny zistit skutkovy stav veci vSetkymi

8 Pravidla rozhodcovského konania ICC, Q lanok 25 ods. 1;
Pravidla rozhodcovského konania LCIA, Clanok 22 ods. 1
bod iii).



IBA TASK FORCE FOR THE REVISION OF

THE IBA RULES ON THE TAKING OF
EVIDENCE IN INTERNATIONAL
ARBITRATION / CONSOLIDATED
AMENDMENTS

should be entitled to order a party to produce
documents so far not introduced as evidence into
the proceedings (see Article 3.10) or to request
any party to use its best efforts to take, or itself
take, any step that it considers appropriate to
obtain documents from any person or
organization. Ultimate oversight and control over
this process should remain with the arbitral
tribunal. However, there may be circumstances
under which a party is better positioned to
undertake such steps, including, for example, due
to presence in the country in question. A party
receiving such a request from an arbitral tribunal,
however, has the same right to raise objections,
pursuant to Articles 9.2 and 9.3, as if the
documents had been sought in a request to
produce by another party.

The 2020 Review Task Force revised Article 3.10
to make clear that any party—and not only the
party to whom such a request is addressed—may
raise such objections, as there may be
circumstances in which documents are sought
from one party as to which another party has, for
example, claims of privilege or confidentiality. If
such objections are raised, the arbitral tribunal is
to render a decision based upon the considerations
described above.

Form of Submission or Production of Documents

The 2020 Review Task Force clarified at the
outset of the Article 3.12. that the provisions of
Article 3.12 apply only if the parties do not decide
or the tribunal does not direct otherwise. This
reservation appeared in the 2010 IBA Rules of
Evidence only in Article 3.12(b) and in part in
Article 3.12(c), but the Task Force concluded that
it properly applies to all four subsections of
Article 3.12.

Copies

The IBA Rules of Evidence permit the production
and submission into evidence of copies of
documents, rather than originals. Of course, the
copies must fully conform to the originals (Article
3.12(a)). The arbitral tribunal may request the
production of an original document at any time, so
that if a party believes that the copy does not fully
conform to the original document, it may ask the
arbitral tribunal to require the production of that
original.

22

PRACOVNA SKUPINA IBA PRE REViZIU
PRAVIDIEL IBA PRE DOKAZOVANIE V
MEDZINARODNOM ROZHODCOVSKOM
KONANI / KONSOLIDOVANE ZMENY

vhodnymi prostriedkami,® mal by byt opravneny
nariadit’ strane, aby vydala dokumenty, ktoré zatial’
neboli v konani predlozené ako dokaz (vid’ Clanok
3.10), alebo poziadat’ ktorakol'vek stranu, aby
vynalozila maximalne Tusilie na to, aby boli
podniknuté, alebo aby sama podnikla, kroky, ktoré
povazuje za vhodné na ziskanie dokumentov od
akejkol'vek osoby alebo organizacie. Konecny
dohl'ad a kontrola nad tymto postupom by mali
zostat’ rozhodcovskému senatu. Mozu vsak nastat’
okolnosti, za ktorych ma strana lepsie predpoklady
na podniknutie takychto krokov, napriklad aj z
dbévodu pritomnosti v danej krajine. Strana, ktorej
je adresovanda takato ziadost od rozhodcovského
senatu, ma vsak rovnaké pravo vzniest' namietky
podla Clankov 9.2 a 9.3, ako keby o dokumenty
Ziadala v Ziadosti o vydanie ind strana.

Revizna pracovna skupina z roku 2020 revidovala
Clanok 3.10 tak, aby bolo jasné, e kazda strana — a
nielen strana, ktorej je takato ziadost’ adresovana —
moze vzniest takéto namietky, pretoze mézu nastat’
okolnosti, ked sa od jednej strany pozaduji
dokumenty, v suvislosti s ktorymi méa ina strana
napriklad prava na vysady alebo dovernost. Ak su
takéto namietky vznesené, rozhodcovsky senat méa
vydat’ rozhodnutiec na zaklade vysSie opisanych
Gvah.

Forma predlozenia alebo vydania dokumentov

Revizna pracovna skupina z roku 2020 na zaciatku
Clanku 3.12. objasnila, e ustanovenia Clanku
3.12. sa uplatiuji len vtedy, ak sa strany
nerozhodnu alebo senat neuréi inak. Tato vyhrada
sa v Pravidlach IBA pre dokazovanie z roku 2010
objavila len v Clanku 3.12 pism. b) a &iasto¢ne v
Clanku 3.12 pism. c), ale Pracovna skupina dospela
k zaveru, ze sa nalezite aplikuje na vSetky Styri
pododdiely Clanku 3.12.

Kopie

Pravidla IBA pre dokazovanie umoziiuju vydat
a predlozit’ ako dokaz kopie dokumentov namiesto
ich originalov. Kdpie musia samozrejme plne
zodpovedat’ originalom (Clanok 3.12 pism. a)).
Rozhodcovsky senat moze kedykol'vek poziadat’ o
vydanie origindlu dokumentu, takze ak sa strana
domnieva, ze képia nie je Uplne v sulade s
originalom dokumentu, mozZe poziadat’
rozhodcovsky senét, aby pozadoval vydanie tohto
originalu.
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As electronic transmission and storage of
documents often leads to the existence of multiple
copies of the same document, the text of the IBA
Rules of Evidence as revised in 2010 provides that
a party is not obligated to produce multiple copies
of documents that are “essentially identical”
unless the arbitral tribunal decides otherwise
(Article 3.12 (c)). In some cases, multiple copies
may be individually relevant to the dispute. In
other cases, the production of multiple copies of
the same document may unduly increase the cost
of reviewing the documents for the other party
and even be at odds with the parties’ obligation to
conduct themselves in good faith in the taking of
evidence (Preamble 3).

Form of production for electronic documents

The cost of the taking of evidence in electronic
form can vary widely depending on the form in
which documents are to be submitted. Thus,
absent agreement by the parties or determination
by the arbitral tribunal to another form, the text of
the IBA Rules of Evidence as revised in 2010
provides that the default form of production for
electronic documents shall be the form most
convenient or economical to the producing party
that is reasonably usable by the recipient (Article
3.12(b)). This format will generally not be the
native format with full metadata, as submission in
this format can be unduly expensive and
inconvenient. Where electronic disclosure is likely
to play a role in an arbitration, the format of
production should be addressed early in the
Article 2.1 consultation (see Article 2.2(c)), or
otherwise prior to the production of documents.
Production format issues to be addressed may
include, for example: the preservation of
document families, relevant metadata fields, the
production of native format for certain file types
(e.g., slide presentations and large spreadsheets),
protocols for the redaction of documents
(including spreadsheet files), and the preparation
of indices or production tags to accompany
document productions.

Translations

Article 3.12(d) provides that documents produced
in response to a request to produce generally do
not need to be translated. Where documents are
submitted to the arbitral tribunal as evidence and
where such documents are in a language other
than the language of the arbitration, Article
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Kedze elektronicky prenos a  ukladanie
dokumentov Casto vedie k existencii viacerych
kopii toho istého dokumentu, v texte Pravidiel IBA
pre dokazovanie v zneni revizii z roku 2010 sa
stanovuje, ze strana nie je povinna predlozit
viacero koépii dokumentov, ktoré si ,v podstate
identické®, pokial’ rozhodcovsky senat nerozhodne
inak (Clanok 3.12 pism. c¢)). V niektorych
pripadoch moézu byt viaceré kopie 0sobitne
relevantné pre dany spor. V inych pripadoch moze
predloZenie viacerych kopii toho istého dokumentu
neprimerane zvySit naklady na preskimanie
dokumentov pre druhd stranu a dokonca méze byt
Vv rozpore s povinnostou stran postupovat pri
dokazovani v dobrej viere (Preambula 3).

Forma vydania elektronickych dokumentov

Néklady na dokazovanie v elektronickej forme sa
mozu znaéne lisit v zavislosti od formy, v akej sa
maji dokumenty predlozit. Preto, ak sa strany
nedohodnu inak alebo rozhodcovsky sud neuréi int
formu, text Pravidiel IBA pre dokazovanie v zneni
revizii z roku 2010 stanovuje, Ze Standardnou
formou vydavania elektronickych dokumentov je
forma, ktord& je pre vydavajicu stranu
najvyhodnejsia alebo najhospodarnejSia a ktora je
primerane pouzitelna prijemcom (Clanok 3.12
pism. b)). Touto formou spravidla nebude pévodny
format s uplnymi metadatami, pretoze predloZenie
v tomto formate mdze byt neprimerane nakladné a
komplikované. Ak je pravdepodobné, ze v
rozhodcovskom konani bude zohravat tlohu
elektronické spristupnenie, forma vydavania by sa
mala riesit' na zaGiatku konzultacie podla Clanku
2.1 (vid’ Clanok 2.2 pism. c)) alebo inak pred
vydanim dokumentov. Otazky forméatu vydania,
ktoré sa maju adresovat, mozu zahffiat’ napriklad:
zachovanie skupin dokumentov, relevantné polia
metadat, predloZenie pdvodného formatu pre urcité
typy suborov (napr. prezentacie a velké tabulky),
protokoly na redigovanie dokumentov (vratane
tabul’kovych suborov) a pripravu indexov alebo
znaéiek pre vydavanie, ktoré bud sprevadzat
vydavanie dokumentov.

Preklady

Clanok 3.12 pism. d) stanovuje, 7e¢ dokumenty
vydané v reakcii na ziadost 0 vydanie sa vo
vSeobecnosti nemusia prekladat’. Ak sa dokumenty
predkladaju rozhodcovskému senatu ako dbkaz a
ak su tieto dokumenty v inom jazyku, ako je jazyk
rozhodcovského konania, Clanok 3.12 pism. e)
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3.12(e) provides that the documents are to be
submitted along with their translations. This
distinction between documents produced in
response to a request to produce and documents
submitted as evidence to the arbitral tribunal was
introduced by the 2020 Review Task Force to
clarify the text and to more clearly reflect the
prevailing practice that documents produced are
typically not required to be translated into the
language of the arbitration. The IBA Rules of
Evidence do not address whether particular
documents may be translated in part only, the
resolution of disputes regarding translations, or
the timing of submission of translations.

The 2020 Review Task Force clarified that all of
the provisions of Article 3.12 (dealing with the
form of submission or production of documents,
translations and the like) apply unless the parties
agree, or the arbitral tribunal directs, otherwise.

Confidentiality

Both the 1999 Working Party and the 2010
Review Subcommittee discussed at length what
confidentiality ought to be accorded to documents
produced pursuant to the IBA Rules of Evidence.
The issue of the extent of confidentiality that
should attach to arbitration proceedings continues
to be a controversial topic, in particular with
respect to intellectual property and investment
treaty-based arbitrations. The Working Party
decided in 1999 that the IBA Rules of Evidence
should not seek to change the evolving standards
with respect to confidentiality and distinguished
between documents submitted by a party in
support of its own case and documents produced
pursuant to a request to produce or other
procedural order of the arbitral tribunal. When
reconsidering the issue, the 2010 Review
Subcommittee decided to expand Article 3.13 to
cover the former category as well as documents
submitted by non-parties.

Article 3.13 now provides that any document
submitted or produced by either parties or non-
parties in the arbitration is to be kept confidential
by the arbitral tribunal and by the other parties.
Such a document may be used only in connection
with the arbitration. This requirement does not
apply to documents that are already in the public
domain or are made public by the parties prior to
production in the arbitration. Of course, parties
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stanovuje, Ze dokumenty sa predkladaji spolu s ich
prekladmi. Toto rozliSenie medzi dokumentmi
vydanymi ako odpoved’ na Zziadost' o vydanie a
dokumentmi predlozenymi ako dokaz
rozhodcovskému senétu zaviedla Revizna pracovna
skupina z roku 2020 s cielom objasnit’ text a
jasnejsie reflektovat’ prevladajucu prax, ze vydané
dokumenty sa zvyc€ajne nemusia prekladat’ do
jazyka rozhodcovského konania. Pravidla IBA pre
dokazovanie sa nezaoberaji tym, ¢i moézu byt
konkrétne dokumenty prelozené len Cciastocne,
rieSenim  sporov  ohladne  prekladov  ani
nacasovanim predloZenia prekladov.

Revizna pracovna skupina z roku 2020 objasnila,
7e vietky ustanovenia Clanku 3.12 (tykajuce sa
formy predkladania alebo vydavania dokumentov,
prekladov a podobne) sa aplikuju, pokial’ sa strany
nedohodnu alebo rozhodcovsky senét neur¢i inak.

Dovernost

Pracovna skupina z roku 1999 aj Podvybor pre
reviziu z roku 2010 podrobne prediskutovali, aka
miera dovernosti by sa mala priznat’ dokumentom
vydanym podl'a Pravidiel IBA pre dokazovanie.
Otézka rozsahu do6vernosti, ktord& by sa mala
vzt'ahovat’ na rozhodcovské konanie, je nadalej
kontroverznou témou, najmid pokial ide o
rozhodcovské konania tykajice sa duSevného
vlastnictva a investi¢nych zmluv. Pracovna skupina
z roku 1999 rozhodla, Ze Pravidla IBA pre
dokazovanie by sa nemali snazit’ zmenit’ vyvijajuce
sa Standardy tykajuce sa dovernosti a rozliSovat’
medzi dokumentmi predlozenymi stranou na
podporu jej vlastnej argumentacie a dokumentmi
vydanymi na zaklade ziadosti o vydanie alebo
iného procesného opatrenia  rozhodcovského
senatu. Pri opatovnom posUdeni tejto otazky sa
Podvybor pre reviziu z roku 2010 rozhodol rozsirit’
Clanok 3.13 tak, aby sa vztahoval na prvi z vyssie
uvedenych kategérii, ako aj na dokumenty
predlozené osobami, ktoré nie st stranami.

Clanok 3.13 vsuasnosti stanovuje, ze kazdy
dokument predlozeny alebo vydany bud’ stranami
alebo  osobami, ktoré nie s0  stranami
rozhodcovského konania, ma byt rozhodcovskym
sidom a ostatnymi stranami povazovany za
doverny. Takyto dokument sa méze pouzit' len v
stvislosti s rozhodcovskym konanim. Tato
poziadavka sa nevztahuje na dokumenty, ktoré uz
st verejne dostupné, alebo ktoré strany zverejnili
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remain free to make their own documents public
at any time.

The IBA Rules of Evidence take no position with
respect to the confidentiality of non- documentary
evidence such as oral testimony (although a
transcript recording oral testimony would be
subject to confidentiality protection as a document
submitted or produced by a non- party).
Furthermore, the “General Rules” applicable to
the arbitration may also impose requirements
relevant to confidentiality, or the parties or the
arbitral tribunal may agree or determine additional
rules relating to confidentiality (see Article 9.5,
which applies to all types of evidence). For this
reason, the IBA Rules of Evidence state simply,
“this requirement shall be without prejudice to all
other obligations of confidentiality in the
arbitration”. Therefore, parties must look to the
institutional or ad hoc rules pursuant to which
they are conducting the arbitration, or to the
parties' agreement or the legal regime governing
the arbitration, to determine what level of
confidentiality would apply to such documents.

Finally, the IBA Rules of Evidence as revised in
2010 also include certain exceptions to this
obligation, namely where disclosure is required of
a party to fulfil a legal duty, protect or pursue a
legal right or enforce or challenge an award in
bona fide legal proceedings before a state court or
other judicial authority. To prevent inadvertent
disclosure of documents, tribunals and parties are

well-advised to  discuss  procedures  for
consideration of  confidentiality in  any
consultation under Article 2.1 (e.g., proper

retention or deletion of evidence following
conclusion of arbitral proceedings and any
challenge or enforcement proceedings). In
particular, as noted in Article 2.2(e), tribunals and
parties may wish to consider appropriate
cybersecurity measures for transmission and
storage of documents, as well as applicable data
privacy and data protection regulations.

Inferences

Article 9.6 (formerly Article 9.4 in the 1999 text
and 9.5 in the 2010 text) of the IBA Rules of
Evidence provides that if a party fails to comply
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pred ich vydanim v rozhodcovskom konani.
Samozrejme, strany maji nad’alej moznost svoje
vlastné dokumenty kedykol'vek zverejnit’.

Pravidla IBA pre dokazovanie nezaujali ziadne
stanovisko k dévernosti inych ako listinnych
dbkazov, ako napriklad Ustnej vypovede (hoci
prepis zaznamenavajaci ustnu  vypoved by
podliehal ochrane doévernosti ako dokument
predlozeny alebo vydany osobou, ktord nie je
stranou). Navyse, ,,VSeobecné pravidla“ aplikujice
sa na rozhodcovské konanie mézu tiez stanovit’
poziadavky tykajuce sa dovernosti, alebo sa strany
alebo rozhodcovsky senat mézu dohodnuat’ alebo
ur¢it dodato¢né pravidla tykajice sa dovernosti
(vid’ Clanok 9.5, ktory sa vztahuje na vietky druhy
dbkazov). Z tohto dbévodu Pravidlda IBA pre
dokazovanie jednoducho stanovuju, Ze ,touto
poziadavkou nie st dotknuté ostatné povinnosti
mlcéanlivosti v rozhodcovskom konani“. Preto sa
strany musia pozriet' na instituciondlne alebo ad
hoc pravidla, podla ktorych vedd rozhodcovské
konanie, alebo na dohodu strdn alebo na pravny
rezim, ktorym sa rozhodcovské konanie riadi, aby
uréili, aka miera dévernosti by sa mala vzt'ahovat
na takéto dokumenty.

Napokon, Pravidla IBA pre dokazovanie v zneni
revizii z roku 2010 obsahuju aj ur¢ité vynimky z
tejto povinnosti, a to v pripadoch, ked’ sa od strany
vyZzaduje spristupnenie informéacii s cielom
splnenia zakonnej povinnosti, ochrany alebo
uplatnenia zdkonného préava alebo na vykon alebo
napadnutie rozhodcovského nalezu v bona fide
sudnom konani pred Staitnym stdom alebo inym
sudnym organom. Aby sa predislo neumyselnému
spristupneniu dokumentov, odportca sa, aby senaty
a strany prerokovali postupy na zohladnenie
dovernosti pri kazdej konzultacii podla Clanku 2.1
(napr. nalezité uchovévanie alebo vymaz dokazov

po ukonCeni rozhodcovského konania a
akéhokol'vek preskimavacieho alebo
vykonavacieho konania). Konkrétne, ako je

uvedené v Clanku 2.2 pism. e), senaty a strany
mozu cheiet’ zvazit’ vhodné opatrenia kyberneticke;j
bezpecnosti na prenos a uchovavanie dokumentov,
ako aj platné predpisy o ochrane sukromia a
Gdajov.

Zavery
Clanok 9.6 (predtym Clanok 9.4 v zneni z roku

1999 a Clanok 9.5 v zneni z roku 2010) Pravidiel
IBA pre dokazovanie stanovuje, ze ak strana
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with a procedural order of an arbitral tribunal
concerning the production of documents, the
arbitral tribunal may infer from this failure to
comply that the content of the document would be
adverse to the interests of that party. This
inference also applies when an opposing party
does not make a proper objection to a request to
produce within the time-limit set by the arbitral
tribunal, but nevertheless fails to produce
requested documents. As an additional deterrent,
Avrticle 9.8 provides that in assigning costs, the
arbitral tribunal may also consider the failure of a
party to conduct itself in good faith in the taking
of evidence. Such failure may include a failure to
comply with orders to produce.

Stages

Article 3.14, added in 2010, provides that the
taking of documentary evidence may also be
scheduled in phases. This procedure was already
contemplated by the previous text of the IBA
Rules with reference to witness testimony (Article
4.4), and has now been expanded to encompass
documentary evidence as well. This mechanism
can be an important means to manage time and
control costs in particular circumstances and may
be proposed by the parties or introduced by the
tribunal of its own accord.

Article 4 — Witnesses of Fact

In arbitration, the facts of the case are often
established through witnesses, who testify about
events of which they have personal knowledge.
This personal knowledge distinguishes the
witnesses of fact from experts, who provide
opinions based on their expertise in a particular
field. Witnesses of fact are addressed in Article 4
of the IBA Rules of Evidence; experts are
addressed in Articles 5 and 6.

While witness testimony is less frequently used as
evidence in civil law courts, where documentary
evidence is preponderant, than in common law
courts, arbitration proceedings in both the civil
law and common law traditions often rely on
witnesses. In the common law tradition, witnesses
are questioned by the parties. In the civil law
tradition, they are, in principle, questioned by the
court; parties may however suggest questions to
be asked by the court, ask supplementary
questions after the court has finished its
examination, or ask questions directly with the
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nesplni procesny prikaz rozhodcovského senatu
tykajuci sa vydania dokumentov, rozhodcovsky
sendt moze z tohto nesplnenia vyvodit, ze obsah
dokumentu by bol v neprospech zaujmov tejto
strany. Tento zaver sa uplatni aj vtedy, ked
protistrana nepoda riadnu namietku proti Ziadosti o
vydanie v lehote stanovenej rozhodcovskym
senatom, ale napriek tomu pozadované dokumenty
nevyda. Ako d’alsi odradzujlci prostriedok Clanok
9.8 stanovuje, ze pri alokovani trov moéze
rozhodcovsky senét zohl'adnit’ aj to, Ze strana pri
dokazovani nekonala v dobrej viere. Takéto
poruSenie moéze zahfiat’ nesplnenie prikazu vydat
dokument.

Fazy

Clanok 3.14, ktory bol doplneny v roku 2010,
stanovuje, Ze listinné dokazovanie moze byt
rozvrhnuté aj do faz. Tento postup predpokladalo
uz predchadzajlce znenie Pravidiel IBA s odkazom
na svedecké vypovede (Clanok 4.4) a v su¢asnosti
bol rozsireny tak, aby zahfial aj listinné dbkazy.
Tento mechanizmus moéze byt =za urcitych
okolnosti dolezitym prostriedkom pre casovi
organizaciu a kontrolu trov a méze byt navrhnuty
stranami alebo zavedeny senatom 2z vlastnej
iniciativy.

Clanok 4 — Svedkovia

V rozhodcovskom konani sa skutkovy stav Casto
zist'uje prostrednictvom svedkov, ktori vypovedajd
0 udalostiach, o ktorych maju osobné poznatky.
Tieto osobné poznatky odlisSuju svedkov od
znalcov, ktori poskytuji posudky na zaklade
svojich odbornych znalosti v konkrétnej oblasti.
Svedkami sa zaobera Clanok 4 Pravidiel IBA pre
dokazovanie; znalcami sa zaoberaju Clanky 5 a 6.

Hoci su svedecké vypovede menej ¢asto vyuZivané
ako dbkaz pred sudmi kontinentdlnej pravnej
kultary, kde prevladaja listinné dokazy, ako pred
sadmi angloamerickej pravnej kultdry,
rozhodcovské konania tak v kontinentalnej, ako aj
angloamerickej pravnej kulture sa ¢asto spoliehaju
na svedkov. V angloamerickej prévnej kultare
svedkov  vypo¢avaji strany. V kontinentalnej
pravnej kultdre ich v zasade vypocuva sid; strany
vSak mo6zu navrhniit’ otazky, ktoré ma sud polozit,
polozit" dopliujice otazky po skonceni vysluchu
sudom alebo polozit’ otazky priamo so stthlasom
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court’s permission. In international arbitrations,
the arbitral tribunal and the parties need to
establish how to handle witnesses of fact.

Avrbitration rules and statutes are usually silent on
witness testimony. The IBA Rules of Evidence
thus fill in a substantial gap: Article 8 of the IBA
Rules of Evidence, discussed later, addresses how
witnesses are examined at the hearing; Article 4,
to be discussed here, organizes the stages before
the hearing.

Information on Witnesses

Article 4.1 requires each party to identify the
witnesses on whose testimony it intends to rely, as
well as the subject matter of that testimony. As a
result of this requirement, which is common
practice and explicitly confirmed in various sets
of arbitration rules,® the opposing party cannot be
surprised by unannounced witnesses or facts and
can select its own evidence in response well in
advance of the hearing.

The text of the IBA Rules of Evidence as revised
in 2010 requires that each witness statement
contain a statement as to the language in which it
was originally prepared and the language in which
the witness anticipates giving testimony at the
evidentiary hearing (Article 4.5(c)). If no witness
statement is prepared for a witness, each party
should inform the arbitral tribunal and the other
parties in the event the witness intends to testify in
a language other than the language of the
arbitration proceedings. If the witness cannot
present evidence in the language of the arbitration
proceedings, translation has to be provided.

In recognition of the variety of approaches
available to arbitral tribunals with respect to the
sequencing of submissions, including witness
statements, the IBA Rules of Evidence leave it
entirely to the tribunal to impose the time within
which the foregoing information must be given.

% See, e.g., ICDR Arbitration Rules, Article 23(2); LCIA
Avrbitration Rules, Article 20(2); SCC Arbitration Rules,

Article 33(1); WIPO Arbitration Rules, Article 56(a).
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sidu. 'V medzinarodnych  rozhodcovskych
konaniach si rozhodcovsky sud a strany musia
stanovit’ ako so svedkami zaobchadzat'.

Pravidla a Stataty rozhodcovského konania
zvyGajne 0 svedeckych vypovediach mlcia.
Pravidla IBA pre dokazovanie tak vypliaju
podstatnt medzeru: Clanok 8 Pravidiel IBA pre
dokazovanie, o ktorom budeme hovorit’ neskor, sa
zaobera spdsobom vypocUvania svedkov na
pojednavani; Clanok 4, o ktorom budeme hovorit
na tomto mieste, upravuje fazy pred pojednavanim.

Informacie o svedkoch

Clanok 4.1 vyzaduje, aby kazd4 strana oznaéila
svedkov, o ktorych vypoved ma v imysle sa
opierat’, ako aj predmet tejto vypovede. V dbsledku
tejto poziadavky, ktord je beznou praxou a je
vyslovne potvrdena v réznych stboroch pravidiel
rozhodcovského konania,® neméze byt protistrana
prekvapend  neohlasenymi  svedkami  alebo
skuto¢nostami a mbze si vreakcii na ne v
dostato¢nom predstihu pred pojednavanim vybrat’
vlastné dokazy.

Text Pravidiel IBA pre dokazovanie v zneni revizii
z roku 2010 vyzaduje, aby kazdé svedecké
vyhlasenie obsahovalo vyhlasenie o jazyku, v
ktorom bola pdvodne vypracovana, a o jazyku, v
ktorom svedok predpokladd, ze bude vypovedat’ na
pojednavani (Clanok 4.5 pism. c)). Ak v pripade
svedka nie je pripravené zZiadne svedecké
vyhlasenie, kazda strana by mala informovat’
rozhodcovsky senat a ostatné strany, ak svedok ma
v umysle vypovedat’ v inom jazyku, ako je jazyk
rozhodcovského konania. Ak svedok nevie
vypovedat’ v jazyku rozhodcovského konania, musi
byt’ zabezpeceny jeho preklad.

Vzhl'adom na réznorodost’ pristupov, ktoré maju
rozhodcovské sendty k dispozicii ohl'adne poradia
podani, vratane svedeckych vyhlaseni, Pravidla
IBA pre dokazovanie ponechavaji vylu¢ne na
rozhodcovskom senate, aby stanovil lehotu, v
ktorej musia byt uvedené informacie poskytnuté.

% Vid' napr. Pravidla rozhodcovského konania ICDR,
Clanok 23 ods. 2; Pravidla rozhodcovského konania LCIA,
Clanok 20 ods. 2; Pravidla rozhodcovského konania SCC,
Clanok 33 ods. 1; Pravidla rozhodcovského konania
WIPO, Clanok 56 pism. a).
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Affiliated Persons as Witnesses

Differences exist among legal systems as to
whether an executive employee, agent or other
person affiliated with one of the parties in dispute
can be heard as a witness. This status as a witness
may have important consequences. For instance,
in some legal systems, a party may be a witness in
its own case, whereas in others only third parties
may testify as witnesses. In such systems, a party
providing information would not be considered a
“witness”, and the information would not be
provided under oath or a similar commitment to
tell the truth.

Article 4.2 of the IBA Rules of Evidence,
however, provides that the party’s officers,
employees and other representatives may be
witnesses for the purpose of the IBA Rules of
Evidence. Therefore, under Article 8.5, the
arbitral tribunal may ask a party witness to affirm,
“in a manner determined appropriate by the
Arbitral Tribunal”, some commitment to tell the
truth. The arbitral tribunal may also consider the
identity of a witness, and his or her affiliation with
any party, as one of many factors that may or may
not affect the weight to be given to such evidence
(see Article 9.1).

Preliminary Contacts Between Party and Witness

Another important difference between legal
systems is the extent to which parties may have
contacts with the witnesses they offer.1® In some
systems, parties may discuss with their own
witnesses the facts on which they will submit
testimony. The degree of “witness preparation”
may vary from a general overview of the issues at
stake to an extensive rehearsal of the witness’
answers to questions expected to be asked. On the
other hand, in some systems it may be
impermissible for a lawyer to discuss the case
with a witness prior to his testimony in court.

In international arbitration, it is now generally
well established that a party and its counsel are, as
a general rule, permitted “to meet or interact with
[w]itnesses and [e]xperts in order to discuss and

10 UNCITRAL Notes on Organizing Arbitral Proceedings,

paragraph 90 (2016).
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Spriaznené osoby ako svedkovia

Medzi pravnymi systémami existuju rozdiely v
tom, ¢i vedulci zamestnanec, zastupca alebo ina
osoba spriaznend s jednou zo stran sporu moze byt
vypocuta ako svedok. Toto postavenie svedka
moze mat vyznamné doésledky. Napriklad, v
niektorych prédvnych systémoch moze byt strana
svedkom vo svojej vlastnej veci, zatial’ ¢o v inych
mozu ako svedkovia vypovedat’ len tretie strany. V
takychto systémoch by sa strana poskytujica
informacie nepovazovala za ,,svedka“ a informacie
by neposkytovala pod prisahou alebo podobnym
zavazkom hovorit’ pravdu.

Clanok 4.2 Pravidiel IBA pre dokazovanie viak
stanovuje, ze funkcionari, zamestnanci a ini
zastupcovia strany mézu byt svedkami na ucely
Pravidiel IBA pre dokazovanie. Preto podl'a Clanku
8.5 moze rozhodcovsky senat poziadat’ svedka
strany, aby ,,spésobom uréenym Rozhodcovskym
sendtom* potvrdil uréity zavdzok hovorit’ pravdu.
Rozhodcovsky sendt moze tiez zohl'adnit” totoznost’
svedka a jeho prislusnost’ k niektorej zo stran ako
jeden z mnohych faktorov, ktoré mozu, ale nemusia
ovplyvnit' vahu, ktora sa ma takémuto dokazu
prikladat’ (vid’ Clanok 9.1).

Predbezné kontakty medzi stranou a svedkom

Daldim délezitym rozdielom medzi pravnymi
systémami je rozsah, v akom mo6Zzu mat strany
kontakt snimi navrhovanymi svedkami.’? V
niektorych systémoch mézu strany diskutovat’ so
svojimi vlastnymi svedkami skutoénosti, 0 ktorych
budd vypovedat. Stupen ,pripravy svedka“ sa
moéze 1iSit od vSeobecného prehladu o
prejednavanych zalezitostiach az po rozsiahlu
pripravu odpovedi svedka na otazky, o ktorych sa
ocakava, Ze budu polozené. Na druhej strane, v
niektorych systémoch mdze byt nepripustné, aby
advokat prejednavanu vec diskutoval so svedkom
pred jeho vypoved'ou na stde.

V medzindrodnom rozhodcovskom konani je v
suCasnosti vSeobecne uznavané, ze strana a jej
pravny  zastupca maju  spravidla povolené
»stretavat’ sa alebo komunikovat’ so [s]vedkami a

0 Poznamky = UNCITRAL k
rozhodcovského konania, odsek 90 (2016).

organizovaniu
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prepare their prospective testimony,” as long as
counsel’s role is “consistent with the principle that
the evidence given should reflect the [w]itness’s
own account of relevant facts, events or
circumstances, or the [e]xpert’s own analysis or
opinion.”** Reflecting the generally accepted
practice, the IBA Rules of Evidence, in Article
4.3, confirm that it is not improper for a party or
its lawyers to interview its own witnesses. The
text of the IBA Rules as revised in 2010 further
clarifies that such an interview need not remain
general, but may indeed relate to the subject-
matter of the prospective testimony. At the same
time, the arbitral tribunal may consider the scope
of any such interview in assessing the weight it
accords the witness’s testimony (see Article 9.1).
Of course, the preparation and/or drafting of a
witness statement, whether with the assistance of
a party’s counsel or not, presupposes contact
between the witness and the party (and its
counsel) that is presenting him or her. However,
the content of the statement remains exclusively
that of the witness and must represent the
witness’s correct recollection of the facts.

Witness Statements

Pursuant to the IBA Rules of Evidence, the
arbitral tribunal may order the parties to submit to
the arbitral tribunal and the other parties a written
“witness statement” (see Article 4.4). The arbitral
tribunal, in consultation with the parties, should
determine whether or not to require such witness
statements, depending on the circumstances of
each case.

If witness statements are used, the evidence that a
witness plans to give orally at the hearing is
known in advance. The other party can thereby
better prepare its own examination of the witness
and select the issues and witnesses it will present.
The tribunal is also in a better position to
appreciate the testimony and put its own questions
to these witnesses. Witness statements may in this
way contribute to a shortening of the length of
oral hearings. For instance, they may be
considered as the “evidence in chief” (“direct

11 See IBA Guidelines on Party Representation in
International Arbitration (2013), Guideline 24. Attorneys
from certain civil law countries my deem contacts with

witnesses a violation of their ethical rules, however.
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[z]nalcami s cielom prediskutovat’ a pripravit’ ich
moznu vypoved* za predpokladu, Ze Uloha
pravneho zéstupcu je ,,v sulade so zasadou, Ze
poskytnuty dbkaz by mal reflektovat’” [s]vedkovu
vlastni spomienku na relevantné skuto¢nosti,
udalosti alebo okolnosti alebo [z]nalcovu vlastnd
analyzu alebo nazor<.!' Reflektujic vseobecne
uznavanu prax, Pravidld IBA pre dokazovanie v
Clanku 4.3 potvrdzuji, e nie je nevhodné, aby
strana alebo jej pravnici vypoculi jej vlastnych
svedkov. Text Pravidiel IBA v zneni revizii z roku
2010 d’alej objasiiuje, ze takéto vypocéutie nemusi
zostat’ vSeobecné, ale modze sa skutoCne tykat
predmetu moznej vypovede. Rozhodcovsky senat
zaroven moze pri posudzovani vahy, ktoru priklada
svedeckej vypovedi, zohladnit’ rozsah takéhoto
vypocutia (vid’ Clanok 9.1). Samozrejme, priprava
alebo vypracovanie svedeckého vyhlasenia, ¢i uz s
pomocou pravneho zéstupcu strany alebo bez nej,
predpoklada kontakt medzi svedkom a stranou (a
jej pravnym zastupcom), ktord ho navrhuje. Obsah
vypovede vSak zostava vyluéne na svedkovi a musi
predstavovat’ jeho spravnu spomienku na dané
skutoc¢nosti.

Svedecké vyhlasenia

V zmysle Pravidiel IBA pre dokazovanie méze
rozhodcovsky senat nariadit’ stranam, aby
rozhodcovskému sendtu a ostatnym stranam
predlozili pisomné ,svedecké vyhlasenie“ (vid’
Clanok 4.4). Rozhodcovsky senat by mal po
konzultacii so stranami uréit, ¢i bude vyZadovat
takéto svedecké vyhlasenia, alebo nie, v zavislosti
od okolnosti kazdého pripadu.

Ak sa vyuzivaju svedecké vyhlasenia, vypoved’,
ktord svedok planuje poskytnat’ Ustne na
pojednavani, je znama vopred. Druha strana sa tak
moze lepSie pripravit na jej vysluch svedka a
vybrat’ si sporné otazky a svedkov, ktorych ona
navrhne. Senat je tiez v lepSej pozicii, aby mohol
posudit’ vypoved’ a polozit’ tymto svedkom vlastné
otazky. Svedecké vyhlasenia mozu tymto
sposobom  prispiet k  skrateniu  Ustnych
pojedndvani. Moézu sa napriklad povazovat za
,Vvysluch navrhujlcou stranou“ (,,priamy vysluch®),

% Vid" Usmernenia IBA o zastupovani stran
v medzindrodnom  rozhodcovskom  konani  (2013),
Usmernenie 24, Advokati z niektorych  krajin

kontinentalnej pravnej kultiry vsak moézu povazovat
kontakt so svedkami za porusenie ich etickych pravidiel.
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evidence”), so that extensive explanation by the
witness becomes superfluous and examination by
the other party can start almost immediately.

In order to save on hearing time and expense,
witnesses need not appear unless their presence is
requested by a party or the arbitral tribunal
(Article 8.1). Often the arbitral tribunal and the
parties may agree that a witness whose statement
is either not contested or not considered material
by the opposing party need not be present at the
oral hearing.'?

Avrticle 4.5 of the IBA Rules of Evidence specifies
that a witness statement shall contain:

the name and the home or business
address of a witness; any present and
past relationship with any of the
parties; his or her background and
qualifications;

a full and detailed description of the
facts and the source of the witness’s
information, as well as any
documents on which the witness
relies that have not already been
submitted,;

a statement as to the language in
which the witness statement was
originally prepared and the language
in which the witness anticipates
giving testimony at the evidentiary
hearing; and

an affirmation of the truth of the
statement confirmed by the witness’s
signature.

The IBA Rules of Evidence do not require that the
statement be made under oath. Arbitration
practice and legal systems differ too much on this
point. In many civil law systems, sworn
declarations can be made only before the state
court authorities, or a notaire, which makes sworn

2 The possibility that witnesses can limit their testimony
to the written statement and do not have to attend the oral
evidentiary hearing is provided for in ICDR Arbitration
Rules, Article 23(4); LCIA Arbitration Rules, Article
20(3); SCC Arbitration Rules, Article 33(2); WIPO
Avrbitration Rules, Article 56(d).
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takze rozsiahle vysvetlovanie zo strany svedka sa
stdva nadbyto¢nym a vysluch druhou stranou sa
moze zacat' takmer okamzite.

S cielom uspory Casu a nakladov na pojednavanie
sa svedkovia nemusia dostavit ibaze ich
pritomnost’ vyzaduje strana alebo rozhodcovsky
senat (Clanok 8.1). Rozhodcovsky senét a strany sa
¢asto mozu dohodnut’, Ze svedok, ktorého vypoved
protistrana nespochybiiuje alebo nepovazuje za
vyznamnl, nemusi byt pritomny na Gstnom
pojednéavani.?

Clanok 4.5 Pravidiel IBA pre dokazovanie
stanovuje, Ze svedecké vyhlasenie musi obsahovat’:

meno a adresu bydliska alebo
obchodného sidla svedka; akykol'vek
siCasny a minuly vztah ku
ktorejkol'vek zo stran; jeho alebo jej
vzdelanie a kvalifikaciu;

uplny a podrobny opis skutocnosti a
zdroj informacii svedka, ako aj vSetky
dokumenty, o ktoré sa svedok opiera
a ktoré eSte neboli predlozené;

vyhlasenie o jazyku, v ktorom bolo
svedecké vyhlasenie pbvodne
vypracované a 0 jazyku, v ktorom
svedok  predpoklada, Ze bude
vypovedat’ na pojednavani, a

potvrdenie pravdivosti  vyhlasenia
potvrdené podpisom svedka.

Pravidla IBA pre dokazovanie nevyzaduja, aby
bolo  vyhlasenie  urobené pod  prisahou.
Rozhodcovska prax a pravne systémy sa v tomto
bode prili§ lisia. V mnohych systémoch
kontinentalnej pravnej kultiry mozZno c{estné
vyhlasenie urobit len pred S$tatnymi sudnymi

12 Moznost, ze svedkovia mdzu obmedzit' svoju vypoved
na pisomné vyhlasenie a nemusia sa zucastnit' Ustneho
dokazovania, je stanovena v Pravidlach rozhodcovského
konania ICDR, Clanok 23 ods. 4; Pravidlach
rozhodcovského konania LCIA, Clanok 20 ods. 3;
Pravidlach rozhodcovského konania SCC, Clanok 33 ods.
2; Pravidlach rozhodcovského konania WIPO, Clanok 56
pism. d).
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affidavits too cumbersome. Consequently, sworn
affidavits cannot be the required form for witness
statements in international arbitration
proceedings.®® The IBA Rules of Evidence simply
require a witness of fact to affirm that he or she
commits to tell the truth (Article 8.5). This
wording was revised in 2010 for purposes of
greater clarity and precision.

Article 4.4 of the IBA Rules of Evidence leaves it
to the arbitral tribunal to specify when the written
statements have to be submitted. There is a basic
choice to be made in this respect: the parties may
exchange their statements simultaneously or
consecutively. The second round of witness
statements should only address information
contained in witness statements, expert reports or
submissions submitted by another party in the first
round or new factual developments that could not
have been addressed in the first round (see Article
4.6). The 2020 Review Task Force added Article
4.6(b) to clarify that the second-round witness
statements may, in certain circumstances, address
new factual developments, whether or not referred
to in another party’s earlier submissions.

Appearance of Witnesses for Testimony in an
Evidentiary Hearing

Article 8.1, as revised in 2010, requires each party
to inform the arbitral tribunal and the other parties
of the witnesses whose appearance at the hearing
it requests. Where the parties have agreed or the
tribunal has ordered that the witness statement
serves as the direct evidence of the witness under
Article 8.5, the common practice is that witnesses
must appear at the hearing only if a party or the
arbitral tribunal has requested their appearance for
examination. However, as clarified by the 2020
Review Task Force, if only the party that
introduced the witness statement requests the
witness’s appearance, the arbitral tribunal may,
after hearing the parties, permit that witness to
give evidence at the hearing.
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13 Under the WIPO Arbitration Rules, Article 56(d), the
parties for instance, have the choice between mere signed
statements or sworn affidavits, unless the tribunal has

ordered otherwise.
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organmi alebo notarom, ¢o €ini Cestné vyhlasenie
prili§ tazkopadnym. V dosledku toho cestné
vyhldsenia nemdézu byt pozadovanou formou
svedeckych  wvyhldseni v medzinarodnom
rozhodcovskom konani.®* Pravidla IBA pre
dokazovanie jednoducho vyzaduju, aby svedok
potvrdil, e sa zavizuje hovorit pravdu (Clanok
8.5). Toto znenie bolo v roku 2010 revidované s
cielom vicsej jasnosti a presnosti.

Clanok 4.4 Pravidiel IBA pre dokazovanie
ponechava na rozhodcovskom sendte, aby ur¢il,
kedy sa maju pisomné vyhlasenia predlozit. V
tomto ohlade je potrebné ucinit’ zédkladni volbu:
strany si mozu svoje vyhlasenia vymenit’ sucasne
alebo postupne. Druhé kolo svedeckych vyhlaseni
by sa malo tykat len informacii obsiahnutych vo
svedeckych vyhlaseniach, znaleckych posudkoch
alebo podaniach predlozenych inou stranou v
prvom kole alebo nového skutkového vyvoja, ktory
nebolo mozné riesit’ v prvom kole (vid’ Clanok 4.6).
Revizna pracovna skupina z roku 2020 doplnila
Clanok 4.6 pism. b) s cielom objasnit, Ze svedecké
vypovede v druhom kole sa mézu za urcitych
okolnosti zaoberat’ novym skutkovym vyvojom bez
ohladu na to, ¢i bol uvedeny v predchadzajucich
podaniach inej strany alebo nie.

Ucast svedkov na pojednavani za iicelom vypovede

Clanok 8.1 vzneni zroku 2010 vyzaduje, aby
kazda strana informovala rozhodcovsky senat a
ostatné strany o svedkoch, ktorych ucast’ na
pojednavani pozaduje. Ak sa strany dohodli alebo
rozhodcovsky sendt nariadil, Ze svedecké
vyhlésenie sluzi ako priamy vysluch svedka podl'a
Clanku 8.5, je zauzivanou praxou, Ze svedkovia sa
musia dostavit’ na pojednavanie len vtedy, ak strana
alebo rozhodcovsky senét poziadal o ich ucast’ za
ucelom ich vysluchu. Avsak, ako objasnila Revizna
pracovna skupina z roku 2020, ak o ucast’ svedka
poziada len strana, ktora svedecké vyhlasenie
predlozila, rozhodcovsky senat méze po vypocuti
stran povolit, aby tento svedok na pojedndvani
vypovedal.

18 podrla Pravidiel rozhodcovského konania WIPO, Clanok
56 pism. d), maju strany napriklad na vyber medzi
obyCajnymi  podpisanymi  vypovedami a &estnymi
vyhlaseniami, pokial’ senat nenariadil inak.
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If a witness whose appearance has been requested
fails to attend without a valid reason, the arbitral
tribunal shall disregard the witness statement
unless exceptional circumstances justify this
failure to appear (Article 4.7).14

If the parties and the arbitral tribunal agree that a
fact witness need not appear, the progress of the
arbitration may be enhanced. Article 4.8 states
that such an agreement does not reflect agreement
on the content of the witness statement. Article
5.6 contains a similar rule for expert reports.

The text of the IBA Rules of Evidence provides
that a witness’s “appearance” shall be in person,
unless the arbitral tribunal has, after consultation
with the parties, decided that the hearing should
be conducted in whole or part as a remote hearing
(Article 8.2, added in 2020). Pursuant to the
definition of “Remote Hearing,” also added in
2020, the hearing may be conducted remotely as
to the entire hearing or only parts thereof or with
respect to certain participants.

Recalcitrant Witnesses

If a witness whose testimony is requested by a
party refuses to cooperate, that party may ask the
arbitral tribunal to take whatever steps are
available to obtain that testimony, or seek leave
from the arbitral tribunal to take such steps itself
(see the discussion of Article 3.9 above relating to
document production from third parties). The
arbitral tribunal, however, may exercise its
discretion to refuse this request if it considers the
potential testimony of the witness not to be
relevant to the case or material to its outcome (see
Acrticle 4.9).

Under most arbitration laws, either the arbitral
tribunal or a party with the approval of the arbitral
tribunal may ask the State courts to compel the
witness to appear or to examine the witness
itself.’> As a general rule, it will be the State

14 see also LCIA Arbitration Rules, Article 20(5), and

WIPO Arbitration Rules, Article 56(d).

15 See, e.g., UNCITRAL Arbitration Model Law, Artic
27.
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Ak sa svedok, ktorého ucast’ bola pozadovana, bez
riadneho dévodu nedostavi, rozhodcovsky senat na
svedecké vyhlasenie neprihliadne, ibaze tuto
netdast’ odovodiujii vinimoéné okolnosti (Clanok
4.7).14

Ak sa strany a rozhodcovsky senat dohodnu, Ze nie
je potrebné, aby sa svedok dostavil, mbze sa
zrychlit’ priebeh rozhodcovského konania. Clanok
4.8 stanovuje, ze takato dohoda nepredstavuje
dohodu o obsahu svedeckého vyhlasenia. Clanok
5.6 obsahuje podobné pravidlo pre znalecké
posudky.

Text Pravidiel IBA pre dokazovanie stanovuje, ze
Hucast™ svedka musi byt osobna, ibaze
rozhodcovsky sendt po konzultacii so stranami
rozhodol, Ze pojednavanie by sa malo Uplne alebo
Ciastoéne uskutoénit’ ako diStan¢né pojednavanie
(Clanok 8.2, pridany v roku 2020). V zmysle
definicie ,Distanéného pojednavania“, taktiez
pridanej v roku 2020, sa pojednavanie moze
uskuto¢nit’ diStanéne v celom jeho rozsahu alebo
¢iastocne alebo vo vzt'ahu k uréitym ucastnikom.

Nespolupracujuci svedkovia

Ak svedok, ktorého vypoved strana pozaduje,
odmietne spolupracovat, moze tato strana poziadat’
rozhodcovsky senat, aby podnikol vsetky dostupné
kroky na ziskanie jeho vypovede, alebo poZiadat
rozhodcovsky senat o povolenie, aby takéto kroky
mohla vykonat sama (vid' diskusiu k Clanku 3.9
vysSie tykajlcu sa vydania dokumentov od tretich
stran). Rozhodcovsky senat vsak moze podla
vlastnej Uvahy odmietnut’ tuto Ziadost’, ak povazuje
pripadnd vypoved svedka za irelevantni pre
prejednavani vec alebo nevyznamnld pre jej
vysledok (vid Clanok 4.9).

Podla vacésiny zakonov o rozhodcovskom konani
moéze bud’ rozhodcovsky senat alebo strana so
suhlasom  rozhodcovského  sendtu  poziadat
vSeobecné sudy, aby zabezpeCili ucast’ svedka,
alebo aby svedka vypoculi sami.’® Vo vieobecnosti

14 yid aj Pravidla rozhodcovského konania LCIA, Clanok
%0 ods. 5 aPravidla rozhodcovského konania WIPO,
Clanok 56 pism. d).

15

Vid® napr. Modelovy zdkon UNCITRAL o

rozhodcovskom konani, Clanok 27.
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courts at the seat of arbitration which may help
the arbitral tribunal to obtain testimony from a
recalcitrant witness. In transnational proceedings,
however, witnesses often are not domiciled in the
country where the arbitration has its seat. The
arbitral tribunal may then have to request help
from foreign courts, directly or indirectly. The
power of an arbitral tribunal in such
circumstances is, of course, limited to “whatever
steps are legally available” to it (see Article 4.9).
In some cases, however, the tribunal may elect
instead to authorize a party to take such steps and
approach the foreign courts itself. Proceeding in
this manner might be more practical or efficient if,
for instance, the party requesting the evidence is
located in that country, speaks the local language
or already has local legal counsel.

Witnesses Requested by Tribunal

Witnesses of fact are the responsibility of the
parties. The parties have to select the witnesses
they will present and the issues on which they will
testify. However, the text of the IBA Rules of
Evidence as revised in 2010 provides that the
arbitral tribunal may request the appearance of a
particular witness even if neither party requests
that witness’s appearance (Article 8.1). As a
general matter, the arbitral tribunal may order any
party to provide for, or to use its best efforts to
provide for, the appearance for testimony of any
person, including one whose testimony has not yet
been offered (Article 4.10). However, a party also
has the right to object to any such request for the
reasons set forth in Articles 9.2 and 9.3. As with
the parallel change to Article 3.10 discussed
above, the 2020 Review Task Force expanded the
final sentence of Article 4.10 to make clear that
any party, and not just the party requested to
procure the testimony of a witness, may object to
such a request for the reasons set forth in Article
9.2 and 9.3.

Article 5 — Party-Appointed Experts

Modern arbitration rules specifically refer to
party-appointed experts.’® In particular, most of

16 See, e.g., ICC Arbitration Rules, Article 25(2); SCC
Avrbitration Rules, Article 33(1); WIPO Arbitration Rules,

Article 56(a); UNCITRAL Arbitration Rules, Artic
27(2).
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plati, ze to budld vSeobecné sudy v mieste
rozhodcovského konania, ktoré moézu pomdct
rozhodcovskému senatu ziskat vypoved od
nespolupracujiceho svedka. V medzinarodnych
konaniach vSak svedkovia Casto nemaju bydlisko
v krajine  miesta  rozhodcovského  konania.
Rozhodcovsky senat moze byt potom nuteny
poziadat’ o pomoc cudzie sudy, a to priamo alebo
nepriamo. Pravomoc rozhodcovskeého senéatu je za
takychto okolnosti samozrejme obmedzend na
,.vietky dostupné zakonné kroky* (vid’ Clanok 4.9).
V niektorych pripadoch sa vsSak rozhodcovsky
senat méze rozhodnit, Ze namiesto toho poveri
stranu, aby sama podnikla takéto kroky a obrétila
sa na cudzie study sama. Takyto postup moze byt
praktickejsi alebo ucinnejsi, ak sa napriklad strana,
ktora dokazy ziada, nachadza v danej krajine,
hovori miestnym jazykom alebo uz ma miestneho
pravneho zastupcu.

Svedkovia vyziadani senatom

Svedkovia st zodpovednostou stran. Strany si
musia vybrat’ svedkov, ktorych navrhnl a otazky,
ku ktorym buda vypovedat. AvsSak, znenie
Pravidiel IBA pre dokazovanie Vv zneni revizii
zroku 2010 stanovuje, Ze rozhodcovsky senat
moze pozadovat ucast konkrétneho svedka aj
vtedy, ak o ucast’ tohto svedka neziada ziadna zo
stran (Clanok 8.1). Vo vseobecnosti plati, Ze
rozhodcovsky senat méze nariadit’ ktorejkol'vek
strane, aby zabezpecila, alebo vyvinula maximélne
usilie na zabezpeenie Ucasti S cielom vypovede
akejkol'vek osoby vratane tej, ktorej vypoved este
nebola navrhnuta (Clanok 4.10). Avsak, strana ma
tiez pravo namietat’ proti kazdej takejto ziadosti z
doévodov uvedenych v Clankoch 9.2 a 9.3. Podobne
ako v pripade stbeznej zmeny Clanku 3.10
spominanej vyssie, Revizna pracovna skupina z
roku 2020 rozsirila posledna vetu Clanku 4.10 tak,
aby bolo jasné, Ze ktorakol'vek strana, a nielen
strana, ktora ma zabezpecit’ vypoved svedka, moze
proti takejto ziadosti namietat’ dévody uvedené v
Clankoch 9.2 9.3.

Clanok 5 — Znalci vymenovani stranou

Moderné  pravidld rozhodcovského  konania
vyslovne odkazuju na znalcov vymenovanych

16 Vid’ napr. Rozhodcovské pravidla ICC, ¢ldnok 25 ods. 2;
Rozhodcovské pravidlda SCC, ¢lanok 33 ods. 1;
Rozhodcovské pravidla WIPO, c¢lanok 56 pism. a);
Rozhodcovské pravidla UNCITRAL, ¢lanok 27 ods. 2.
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these rules codify the well-established notion that
a party can present its own expert witnesses to
testify on the points at issue.

Early Disclosure of Expert Evidence

In accordance with the last paragraph of the
Preamble and Article 5.1, a party intending to rely
on expert testimony must so notify the other party.
As with other provisions of the IBA Rules of
Evidence, the arbitral tribunal shall determine
when such notification and the submission of
expert reports shall occur (see Article 5.1). In
scheduling the reports, the arbitral tribunal should
consider the interaction of this provision with
other submissions made by the parties, such as the
supplemental witness statements provided for in
Acrticle 4.6.

Content of the Expert Report

Acrticle 5.2 sets forth the requirements for expert
reports. Most importantly, the expert report must
describe “the methods, evidence and information
used in arriving at the conclusions” (see Article
5.2(e)). This information is required in order to
place the other party in a position meaningfully to
evaluate the expert report. If the expert has relied
on any documents not already submitted in the
arbitration, these must be provided as well
(Article 5.2(e)).

Article 5.2(g) commits the expert to his or her
report. The wording of this subsection differs
slightly from the wording found in Article 4.5(d)
addressing fact witnesses, as the contents of the
expert report will contain opinions and expert
views. Nevertheless, the expert should be
prepared to take responsibility for the contents of
his or her report.

Acrticle 5.2(a) requires disclosure with respect to
any and all relationships the expert may have with
the parties, their legal advisors and the arbitral
tribunal. Article 5.2(c) then requires a statement
of the expert’s “independence”. While the former
requirement requires disclosure, satisfaction of the
latter requirement requires the expert to evaluate
any such relationships and attest that he or she is
“independent”, for example in the sense that he or
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stranou.’®  VicSina  tychto pravidiel najmi
kodifikuje zauzivany koncept, Ze strana moze
prezentovat’ svojich vlastnych znalcov, ktori budi
vypovedat’ 0 spornych otazkach.

Véasné spristupnenie znaleckych ddkazov

V sllade s poslednym odsekom Preambuly a
Clankom 5.1 musi strana, ktora ma v umysle
opierat sa o znalecky posudok, oznamit’ tato
skuto¢nost’” druhej strane. Rovnako ako pri
ostatnych ustanoveniach Pravidiel IBA pre
dokazovanie rozhodcovsky sendt urc¢i, kedy k
takémuto oznameniu a predlozeniu znaleckych
posudkov ma dojst’ (vid’ Clanok 5.1). Pri planovani
posudkov by mal rozhodcovsky senat zohladnit
vzajomné pobsobenie tohto ustanovenia s inymi
podaniami strdn, ako st napriklad dopliujuce
svedecké vyhlasenia uvedené v Clanku 4.6.

Obsah znaleckého posudku

Clanok 5.2 stanovuje poziadavky na znalecké
posudky. Predovsetkym, znalecky posudok musi
obsahovat’ opis ,metdd, dbkazov a informacii
pouzitych pri formulovani zaverov* (vid' Clanok
5.2 pism. ¢)). Tieto informacie su potrebné na to,
aby druhd strana mohla znalecky posudok
zmysluplne posudit. Ak sa znalec opieral o
dokumenty, ktoré eSte neboli predlozené v
rozhodcovskom konani, musia byt poskytnuté aj
tieto dokumenty (Clanok 5.2 pism. e)).

V zmysle Clanku 5.2 pism. g) je znalec svojim
posudkom viazany. Znenie tohto pododdielu sa
mierne 1i§i od znenia uvedeného v Clanku 4.5
pism. d) upravujuceho svedkov, nakolko obsah
znaleckého posudku bude obsahovat’ nazory a
stanoviskd znalca. V kazdom pripade, znalec by
mal byt pripraveny prevziat zodpovednost za
obsah svojho posudku.

Clanok 52 pism. a) vyzaduje spristupnenie
vSetkych vztahov medzi znalcom a stranami, ich
pravnymi zéastupcami a rozhodcovskym senatom.
Clanok 5.2 pism. ¢) nasledne vyzaduje vyhlasenie o
,hezavislosti“ znalca. Zatial' ¢o prva poziadavka
vyZzaduje spristupnenie, splnenie druhej poziadavky
vyzaduje, aby znalec zhodnotil vSetky takéto
vztahy a potvrdil, ze je ,nezavisly“, napriklad v
tom zmysle, Ze nema ziadny finanény zaujem na
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she has no financial interest in the outcome or
otherwise has relationships that would prevent the
expert from providing his or her honest and frank
opinion. Receiving payment for services as an
expert does not preclude “independence”. Article
5.2(c) is intended to emphasize the duty of each
party- appointed expert to evaluate the case in an
independent and neutral fashion rather than to
exclude experts with some connection to the
participants or the subject-matter of the case.

Article 5.2(i) requires that where multiple persons
sign an expert report, as is sometimes the case
when an organization is hired as an expert, the
report must indicate whether the report is
attributable as a whole to a single author or, if not,
which specific parts thereof may be attributed to
each co-author. This requirement is intended to
aid parties in determining which experts they wish
to attend the evidentiary hearing (Article 8.1) as
well as in preparing for questioning one or more
of the co-authors.

Pursuant to Article 5.3, parties may submit a
second round of rebuttal expert reports. However,
these rebuttal reports are limited to responses to
matters contained in another party’s witness
statements, expert reports or other submissions
that have not been previously presented in the
arbitration or new developments that could not
have been addressed in a previous expert report.
The reference to new developments was added by
the 2020 Review Task Force and aligns with the
parallel change to Article 4.6(b). Considerations
of efficiency and good faith weigh in favor of
giving a party a single opportunity to present its
arguments and allowing additional opportunities
only when it was not possible to make those
arguments at the time. This procedure helps to
prevent parties from attempting to surprise other
parties with evidence or to derail the procedural
timetable late in the proceedings.

Pre-hearing Conference among Experts

Avrticle 5.4 permits the arbitral tribunal to order
the party-appointed experts to meet and to discuss
the issues considered or to be considered in their
expert reports either in advance of their
preparation or in advance of the hearing. Article
8.4(f) provides for conferencing of experts or fact
witnesses during an evidentiary hearing. If they
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vysledku alebo Ze neexistuji iné vztahy, ktoré by
znalcovi branili poskytniit’ jeho Cestny a uprimny
nazor. Prijimanie platieb za sluzby znalca
nevyluéuje ,,nezavislost. Cielom Clanku 5.2
pism. c) je zdbraznit’ povinnost' kazdého znalca
vymenovaného stranou posudit’ vec nezavislym a
nestrannym spdésobom, a nie vylucit znalcov s
urCitym vztahom k ucastnikom alebo predmetu
prejednavanej veci.

Clanok 5.2 pism. i) vyzaduje, aby v pripade, Ze
znalecky posudok podpiSe viacero osdb, ako je to
niekedy v pripade, ked’ je ako znalec ustanovena
organizacia, bolo v posudku uvedené, ¢i je posudok
ako celok pripisatelny jedinému autorovi, alebo ak
nie, ktoré konkrétne Casti posudku mozno pripisat’
ktorému spoluautorovi. Tato poziadavka ma
stranam pomoct’ pri rozhodovani o tom, ktorych
znalcov si Zelajui na pojednavani (Clanok 8.1), ako
aj pri priprave na vypocutie jedného alebo
viacerych spoluautorov.

V zmysle Clanku 5.3 mézu strany predlozit’ druhé
kolo dopliujtcich znaleckych posudkov. Avsak,
tieto dopliiujuce posudky st obmedzené na reakciu

na zalezitosti  obsiahnuté vo  svedeckych
vyhlaseniach, znaleckych posudkoch alebo inych
podaniach inej strany, ktoré neboli predtym

predloZzené v rozhodcovskom konani, alebo na
nové skuto¢nosti, ktoré nemohli byt zohl'adnené v
predchéadzajucom znaleckom posudku. Odkaz na
nové  skuto¢nosti  bol doplneny Reviznou
pracovnou skupinou z roku 2020 a je v sulade so
subeznou zmenou Clanku 4.6 pism. b). Poziadavky
na efektivnost a dobromyselnost pdsobia v
prospech toho, aby sa strane poskytla jedina
moznost’ predlozit svoje argumenty a aby sa
dodato¢né moznosti povolili len vtedy, ak tieto
argumenty nebolo mozné predlozit’ v danom case.
Tento postup pomaha zabranit’ tomu, aby sa strany
pokusali prekvapit’ ostatné strany dokazmi alebo
narusit’ procesny harmonogram v pokrodilej faze
konania.

Porada znalcov pred pojednavanim

Clanok 5.4 umoziiuje rozhodcovskému senatu
nariadit’ znalcom vymenovanym stranami, aby sa
stretli a prediskutovali otazky, ktoré sa posudzuju
alebo sa maju posudzovat v ich znaleckych
posudkoch bud’ pred ich vypracovanim alebo pred
pojednavanim. Clanok 8.4 pism. f) stanovuje
moznost porady znalcov alebo svedkov pocas
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can reach agreement on any issues, they shall
record that agreement in writing as well as any
remaining areas of disagreement and the reasons
therefor.

The practices suggested here, when deemed
appropriate by the arbitral tribunal, can make the
proceeding more economical. Experts from the
same discipline, who are likely to know each
other, can identify relatively quickly the reasons
for their diverging conclusions and work towards
finding areas of agreement. The Rules as revised
in 2010 provide additionally for consultation
before the reports are drafted, which may be an
effective means to produce reports that identify
the areas where the experts agree and are narrowly
focused on the remaining areas of disagreement.
Where the experts succeed in reaching agreement
on their findings, the parties and the arbitral
tribunal will likely accept those findings, so that
the hearing may focus on the truly disputed
aspects of the case.

Appearance of Experts at Evidentiary Hearings

Article 8.1 of the IBA Rules as revised in 2010
foresees the same mechanism for determining
whether experts or fact witnesses must appear for
testimony at an evidentiary hearing, namely on the
request of any party or the arbitral tribunal. As
with fact witnesses, the expert report of a non-

appearing party-appointed expert may
nevertheless be accepted “in  exceptional
circumstances” if the arbitral tribunal so

determines (see Article 5.5), and agreement not to
require attendance of an expert witness at hearing
does not reflect agreement on the content of the
expert report (see Article 5.6).

Finally, it is worth noting that the IBA Rules of
Evidence do not address how to deal with the
testimony of an expert called upon to testify when
such expert had previously been appointed by a
national court in connection with the same issues.
European parties frequently apply to their local
courts, immediately upon the occurrence of an
injury and long before arbitration is commenced,
for the appointment of an expert to determine the
cause of the damage and possible remedies or to
preserve evidence. It is often difficult for an
Anglo-American lawyer to be convinced that such
a judicially appointed expert is by definition
independent, as such an appointment has first
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pojednavania. Ak sa im podari dosiahnut’ dohodu o
niektorych otazkach, zaznamenaju tdto dohodu
pisomne spolu so vsetkymi zostadvajucimi spornymi
oblast'ami a dévodmi ich spornosti.

Postupy tu navrhnuté mézu, ak ich rozhodcovsky
senat povazuje za vhodné, prispiet’ k hospodarnosti
konania. Znalci z rovnakého odboru, ktori sa
pravdepodobne navzajom poznajii, moZzu pomerne
rychlo identifikovat dévody svojich odlisnych
zaverov a pracovat’ na hl'adani oblasti, v ktorych sa
zhoduju. Pravidla v zneni revizii z roku 2010
umoziuju aj konzultacie pred vypracovanim
posudkov, ¢o mdze byt uc¢innym prostriedkom na
vypracovanie posudkov, ktoré identifikuju oblasti,
v ktorych sa znalci zhoduju a st Gzko zamerané na
zvy$né sporné oblasti. Ak sa znalcom podari
dosiahnut’ dohodu o svojich zisteniach, strany a
rozhodcovsky senat tieto zistenia pravdepodobne
akceptuju, a tak sa pojednavanie méze zamerat’ na
skuto¢ne sporné aspekty prejednavanej veci.

Ucast znalcov na pojednavaniach

Clanok 8.1 Pravidiel IBA v zneni revizii z roku
2010 predpokladd rovnaky mechanizmus pre
urCenie, C¢i sa znalci alebo svedkovia musia
zucastnit’ pojednavania za ucelom vypovede, a to
na  ziadost  ktorejkol'vek  strany  alebo
rozhodcovského senadtu. Rovnako ako v pripade
svedkov, znalecky posudok znalca vymenovaného
stranou, ktory sa nedostavil na pojednavanie, moze
byt napriek tomu zohladneny ,,za vynimocnych
okolnosti, ak tak rozhodne rozhodcovsky senat
(vid’ Clanok 5.5), a dohoda o tom, Ze sa nebude
vyZzadovat’” ucast znalca na pojednavani,
nepredstavuje dohodu o obsahu znaleckého
posudku (vid’ Clanok 5.6).

Napokon je potrebné poznamenat’, ze Pravidla IBA
pre dokazovanie nerieSia, ako pristupovat’ k
vypovedi znalca, ktory bol predvolany vypovedat,
ak bol takyto znalec predtym ustanoveny
vnutrostatnym sidom v suvislosti s rovnakou
vecou. Eurdpske strany ¢asto ziadaju svoje miestne
sudy bezprostredne po vzniku $kody a dlho pred
zaCatim rozhodcovského konania o ustanovenie
znalca na uréenie pri¢iny $kody a moznych nahrad
alebo na zabezpecenie dokazov. Angloamerického
pravnika je Casto narocné presvedCit, ze takyto
sidom ustanoveny znalec je z povahy veci
nezavisly, ked7e o jeho ustanovenie najprv
poziadala druha strana. Za takychto okolnosti bude
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been sought by the other party. In such
circumstances, an arbitral tribunal will therefore
have to determine how such an expert should be
considered—as a party-appointed expert, a
tribunal-appointed expert, or otherwise—and to
issue directions with respect to the production in
evidence of his or her report or with respect to his
or her appearance at an evidentiary hearing.

Article 6 — Tribunal-Appointed Experts

Article 6 regulates the appointment of
independent experts by the arbitral tribunal. A
general principle underlying Article 6 is the
substantial involvement of the parties in the
process, even though the expert is being appointed
by the arbitral tribunal itself. Article 6.1 makes
clear that the arbitral tribunal is to consult with the
parties before appointing such an expert and also
with respect to the terms of reference for such an
expert. The parties also have an opportunity,
pursuant to Article 6.2, to identify any potential
conflicts of interest and to state any objections

(e.g.,, lack of independence, insufficient
qualification, lack of availability, cost) on such
basis. Most importantly, parties have an

opportunity to be involved in the information-
gathering process by the tribunal-appointed expert
and to respond to any report by that expert.
However, to avoid delays, Article 6.2 now
provides that later objections may be made only if
they relate to reasons of which the party becomes
aware after the appointment has been made.

Article 6.3 provides the parties and their
representatives with the right to receive any
information obtained by the tribunal-appointed
expert and to attend any inspection conducted by
the expert.

Acrticle 6.4 sets forth the required contents of the
expert report. These requirements are the same as
those in Article 5.2 with the exception of the
statement of independence required of party-
appointed experts (which the tribunal-appointed
expert had already submitted before accepting the
appointment (Article 6.2)).

Article 6.5 permits the parties to examine any
documents that the tribunal-appointed expert has
examined and any correspondence between the
arbitral tribunal and the tribunal-appointed expert.
That Article also provides any party with the
opportunity to respond to a report by a tribunal-
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preto rozhodcovsky sendt musiet’ urcit, ako by sa
mal takyto znalec posudzovat — ako znalec
vymenovany stranou, znalec ustanoveny senatom
alebo inak — a vydat’ usmernenia ohl'adom vydania
jeho posudku ako dokazu alebo jeho ucasti na
pojednavani.

Clanok 6 — Znalci vymenovani senatom

Clanok 6 upravuje vymenovanie nezavislych
znalcov rozhodcovskym sendtom. VsSeobecnou
zdsadou, na ktorej je Clanok 6 zaloZeny, je
podstatné zapojenie stran do procesu, aj ked’ znalca
ustanovuje samotny rozhodcovsky senat. Clanok
6.1 jasne uvadza, 7e rozhodcovsky senat ma
konzultovat’ strany pred vymenovanim takéhoto
znalca, a to aj v savislosti s podmienkami mandatu
takéhoto znalca. Strany maju tiez moznost V
zmysle Clanku 6.2 identifikovat’ pripadné konflikty
zaujmov a uviest namietky (napr. nedostatok
nezavislosti, nedostato¢na kvalifikécia,
nedostupnost, naklady) na tomto zaklade.
Predovsetkym, strany majii moznost’ zapojit’ sa do
procesu zhromaZzd'ovania informacii znalcom
vymenovanym sendtom a vyjadrit’ sa ku kazdému
posudku tohto znalca. Avsak, aby sa predislo
prietahom, Clanok 6.2 v sucasnosti stanovuje, Ze
neskorSie namietky mozno podat’ len vtedy, ak sa
tykaju dbvodov, o ktorych sa strana dozvedela az
po vymenovani.

Clanok 6.3 priznava stranam a ich zastupcom pravo
na  vSetky informacie ziskané  znalcom
vymenovanym senatom a pravo zacastnit’ sa na
kazdej obhliadke vykonanej znalcom.

Clanok 6.4 stanovuje pozadovany obsah
znaleckého posudku. Tieto poziadavky su rovnaké
ako poziadavky uvedené v Clanku 5.2 s vynimkou
vyhlasenia o nezavislosti, ktoré sa vyzaduje od
znalcov vymenovanych stranou (ktoré znalec
vymenovany senatom predlozil eSte pred prijatim
vymenovania (Clanok 6.2)).

Clanok 6.5 umoziuje strandm preskimat’ vsetky
dokumenty, ktoré skumal znalec vymenovany
sendtom a  vSetku koreSpondenciu  medzi
rozhodcovskym senatom a znalcom vymenovanym
sendtom. Uvedeny Clanok tiez poskytuje
ktorejkol'vek strane moznost’ vyjadrit’ sa k posudku
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appointed expert, within the time ordered by the
arbitral tribunal. The 1999 Working Party and the
2010 Subcommittee believed strongly that parties
should know what the arbitral tribunal is being
told by a tribunal-appointed expert and should
have an opportunity to rebut his or her
conclusions. A party may respond either by
making its own submission or by submitting a
witness statement or an expert report by its party-
appointed expert.

The tribunal-appointed expert shall be present at
an evidentiary hearing and available for
guestioning at that hearing, so long as any party or
the arbitral tribunal requests such presence.
Article 6.6 permits the parties or their party-
appointed experts to question the tribunal-
appointed expert at the hearing. However, the
scope of this questioning is limited to the issues
covered in his or her expert report and the
responses provided pursuant to Article 6.5:
namely, a party’s submission, witness statement
or an expert report by a party-appointed expert
that is provided in response to the tribunal-
appointed expert’s report. This provision is
included to assure that the tribunal-appointed
expert knows in advance the subjects on which he
or she might be questioned, in order to prepare his
or her responses. The 1999 Working Party wanted
to avoid situations where issues were raised
involving the tribunal-appointed expert’s report
for the first time at the hearing, which would
inevitably require an adjournment for the tribunal-
appointed expert to consider that issue before the
hearing could resume.

Article 6.3 is intended to ensure that the tribunal-
appointed expert shall have access to whatever
information he or she needs to respond to the
issues posed in his or her terms of reference. The
tribunal-appointed expert may request the party to
provide any relevant and material information,
which includes relevant documents, goods,
samples, property, machinery, systems, processes
or access to a site for inspection. Parties have the
right to object to such requests, based upon the
provisions of Articles 9.2 and 9.3. If such an
objection is raised, the arbitral tribunal shall
determine the materiality and the appropriateness
of the tribunal-appointed expert’s request in the
manner provided in Articles 3.5-3.8, which
concern requests to produce.
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znalca vymenovaného senatom v lehote stanovenej
rozhodcovskym senatom. Pracovna skupina z roku
1999 a Podvybor z roku 2010 boli pevne
presvedceni, Ze strany by mali vediet, c¢o
rozhodcovskému senatu hovori znalec vymenovany
sendtom a mali by mat’ moznost vyvratit' jeho
zavery. Strana sa modze vyjadrit bud formou
vlastného podania alebo podanim svedeckého
vyhlasenia alebo znaleckého posudku znalca
vymenovaného stranou.

Znalec vymenovany senatom sa musi zudéastnit
pojednévania a musi byt k dispozicii na vypocutie
na predmetnom pojednavani, pokial jeho
pritomnost’” vyZaduje ktorakol'vek zo stran alebo
rozhodcovsky senat. Clanok 6.6 umoziiuje stranam
alebo ich znalcom vymenovanym stranami klast
znalcovi vymenovanému senatom na pojednavani
otazky. AvsSak, rozsah takéto vypocutia je
obmedzeny na otazky, ktoré st obsiahnuté v jeho
znaleckom posudku a na vyjadrenia poskytnuté
podla Clanku 6.5: konkrétne, podanie strany,
svedecké vyhlasenie alebo znalecky posudok
znalca vymenovaného stranou, ktory je predlozeny
ako reakcia na posudok znalca vymenovaného
senatom. U¢elom tohto ustanovenia je zabezpeGit,
aby znalec vymenovany senatom vopred poznal
témy, o ktorych by mu mohli byt’ polozené otazky,
aby si mohol pripravit’ svoje odpovede. Pracovna
skupina z roku 1999 chcela predist’ situaciam, kedy
by sa otazky tykajuce sa znaleckého posudku
znalca vymenovaného senatom vzniesli po prvykrat
na pojednavani, ¢o by si nevyhnutne vyziadalo jeho
odrocenie, aby znalec vymenovany senatom mohol
tuto otdzku posudit’ pred tym, ako by sa mohlo
pokracovat’ v pojednavani.

Ucelom Clanku 6.3 je zabezpegit, aby mal znalec
vymenovany senatom  pristup ku  vSetkym
informéaciam, ktoré potrebuje na zodpovedanie
otazok uvedenych v jeho podmienkach mandatu.
Znalec vymenovany senatom moze poziadat’ stranu
o poskytnutie akychkol'vek relevantnych a
vyznamnych informacii, ktoré zahffiaju prislusné
dokumenty, tovar, vzorky, majetok, stroje,
systémy, procesy alebo pristup na miesto
obhliadky. Strany maju pravo namietat’ proti
takymto Ziadostiam na zaklade ustanoveni Clankov
9.2 a 9.3. Ak je takdto ndmietka vznesend,
rozhodcovsky senat rozhodne o opodstatnenosti
a primeranosti  ziadosti znalca vymenovaného
senatom sposobom stanovenym v Clankoch 3.5 az
3.8, ktoré upravuju ziadosti 0 vydanie.
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The 2020 Review Task Force deleted from Article
6.3 the following sentence: “The authority of a
Tribunal-Appointed Expert to request such
information or access shall be deemed to be the
same as the authority of the Arbitral Tribunal.”
The 2020 Review Task Force concluded that the
sentence could be misinterpreted to suggest that
the tribunal-appointed expert would have the
power to resolve any disputes over information or
access, including, for example, claims that
information was privileged, which would be
inconsistent with the sentence in Article 6.3 that
provides for the arbitral tribunal to resolve such
disputes. The 2020 Review Task Force concluded
that the IBA Rules of Evidence did not need to
delineate the scope of the tribunal-appointed
expert’s power to request access beyond the
provisions of the first sentence of Article 6.3,
which provides that the tribunal-appointed expert
may request information and access “to the extent
relevant to the case and material to its outcome.”

Article 6.7 makes clear that it is the arbitral
tribunal, and not the tribunal-appointed expert,
who is to determine the issues in the case. That
Article provides that a tribunal-appointed expert’s
report “and its conclusions shall be assessed by
the Arbitral Tribunal with due regard to all
circumstances of the case”.

Article 7 — Inspection

Article 7 provides for inspections of relevant site,
property, machinery or any other goods, samples,
systems, processes or documents that may help
the decision-making process, wherever they may
be located. Such inspections most frequently
occur in construction arbitrations, in which the
arbitral tribunal visits the construction site in
dispute.

Article 7 is intentionally broad, allowing the
arbitral tribunal, in consultation with the parties,
flexibility in determining the timing and
arrangements of the inspection. The arbitral
tribunal may encourage the parties to consult and
agree on any issues and/or steps necessary to
conduct the inspection.

The inspection may be led by the parties’
representatives, their witnesses or party-appointed
experts, or a tribunal-appointed expert. The
arbitral tribunal may determine whether the
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Revizna pracovna skupina z roku 2020 vypustila z
Clanku 6.3 nasledovnd vetu: ,,Opravnenie Znalca
vymenovaného  sendtom  pozadovat  takéto
informécie alebo pristup su rovnaké ako opravnenie
Rozhodcovského senatu.“ Revizna pracovna
skupina z roku 2020 dospela k zaveru, Ze tato veta
by sa mohla nespradvne vykladat' tak, ze by
naznaCovala, Ze znalec vymenovany sendtom by
mal oprévnenie riesit’ akékol'vek spory tykajuce sa
informéacii alebo pristupu, vratane napriklad
tvrdeni, Ze informacie si doverné, ¢o by bolo v
rozpore s vetou v Clanku 6.3, ktora stanovuje, Ze
takéto spory riesi rozhodcovsky senat. Revizna
pracovna skupina z roku 2020 dospela k zaveru, ze
nie je potrebné, aby Pravidla IBA pre dokazovanie
vymedzovali rozsah opravnenia znalca
vymenovaného senatom pozadovat' pristup nad
ramec ustanoveni prvej vety Clanku 6.3, ktora
stanovuje, Zze znalec vymenovany sendtom moze
pozadovat' informacie a pristup ,V rozsahu
relevantnom pre prejednavand vec avyznamnom
pre jej vysledok.*

Clanok 6.7 jasne uvadza, e o spornych otazkach
v prejedndvanej veci rozhoduje rozhodcovsky
senét, a nie znalec vymenovany senatom. Uvedeny
Clanok  stanovuje, e  posudok  znalca
vymenovaného senatom ,a jeho zavery budd
Rozhodcovskym sendtom posudené s nalezitym
ohl'adom na vsetky okolnosti prejedndvanej veci.

Clanok 7 — Obhliadka

Clanok 7 upravuje obhliadku relevantného miesta,
majetku, strojov alebo akéhokol'vek in¢ho tovaru,
vzoriek, systémov, procesov alebo dokumentov,
ktoré mézu pomdct’ pri rozhodovacom procese bez
ohl'adu na to, kde sa nachadzaju. Takéto obhliadky
sa  najcastejSie  vyskytuyji v stavebnych
rozhodcovskych konaniach, % ktorych
rozhodcovsky senat navstevuje sporné stavenisko.

Clanok 7 je zamerne formulovany giroko a
poskytuje tak rozhodcovskému sendtu po
konzultacii so stranami flexibilitu pri urcovani
terminu a spésobu obhliadky. Rozhodcovsky senat
mdze povzbudit’ strany, aby konzultovali a dohodli
sa na akychkol'vek otazkach alebo krokoch
potrebnych na vykonanie obhliadky.

Obhliadku moézu viest' zastupcovia stran, ich
svedkovia alebo znalci vymenovani stranami alebo
znalec vymenovany senatom. Rozhodcovsky senat
modze urCit, ¢i strany moézu pred alebo pocas
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parties may make submissions before or during
the inspection, or whether their witnesses or party-
appointed experts may give evidence. It shall also
determine the manner in which the inspection will
be incorporated into the record (for instance,
whether there will be a transcript of what is said
or observed, whether the inspection will be video
recorded, or whether the arbitral tribunal, the
tribunal-appointed expert or the party-appointed
experts will prepare a joint report or separate
reports). In case of an inspection by a tribunal-
appointed-expert, any party shall have the
opportunity to comment on the inspection or on
any expert report(s) on the inspection (Article
6.5).

Article 8 — Evidentiary hearing

Article 8 deals with the evidentiary hearing, a
term defined in the Definitions section. The
evidentiary hearing may be held in person,
remotely, by teleconference or other method, and
it involves the presentation of oral or other
evidence to the arbitral tribunal. In most
international arbitrations, this hearing is preceded
by substantial preparation, on the principle that
each party shall be entitled to know reasonably in
advance the evidence on which the other parties
rely (see Preamble, paragraph 3). There may have
been a Terms of Reference or a preliminary or
preparatory hearing.!” There will have been an
exchange of extensive written submissions
containing allegations of fact and often
discussions of law. Documents will have been
submitted (see above, Article 3). Witnesses of fact
may have submitted written witness statements
(see above, Article 4). Party-appointed experts or
tribunal-appointed experts may have submitted
written expert reports (see above, Articles 5 and
6). The parties must have adequate notice of the
evidentiary hearing.®® As a result of all this

17 See, ICC Arbitration Rules, Article 23; ICSID

Arbitration Rules, Rule 21; UNCITRAL Notes on
Organizing Arbitral Proceedings, paragraph 9.

18 See, e.g., HKIAC Rules, Article 22(4); ICC Arbitration
Rules, Article 26(1); ICDR Arbitration Rules, Article
23(1); LCIA Arbitration Rules, Article 19(3); SCC
Arbitration Rules, Article 32(2); UNCITRAL Arbitration
Rules, Article 28(1); WIPO Arbitration Rules, Article
55(b).

40

PRACOVNA SKUPINA
PRAVIDIEL
MEDZINARODNOM
KONANI / KONSOLIDOVANE ZMENY

IBA PRE REVizZIU
IBA PRE DOKAZOVANIE V
ROZHODCOVSKOM

obhliadky predkladat podania, alebo ¢i ich
svedkovia alebo znalci vymenovani stranami mozu
predkladat’ dokazy. Taktiez urci aj spdsob, akym
bude obhliadka zahrnutd do spisu (napriklad, ¢i
bude existovat’ prepis toho, ¢o bolo povedané alebo
pozorované, ¢i bude obhliadka nahravana na video,
alebo ¢i rozhodcovsky senat, znalec vymenovany
rozhodcovskym senatom alebo znalci vymenovani
stranami  vypracuju  spolo¢nti  spravu alebo
samostatné spravy). V pripade obhliadky znalcom
vymenovanym sendtom ma kazda strana moznost’
vyjadrit' sa k obhliadke alebo ku kazdej sprave
znalca o obhliadke (Clanok 6.5).

Clanok 8 — Pojednavanie

Clanok 8 upravuje pojednavanie, pojem definovany
v Casti Definicie. Pojednavanie sa moze uskuto¢nit’
osobne, distan¢ne, prostrednictvom telekonferencie
alebo inym spésobom a zahtna predlozenie ustnych
alebo inych dbékazov rozhodcovskému senétu. Vo
vic§ine medzinarodnych rozhodcovskych konani
tomuto pojednavaniu predchadza dékladna priprava
na zaklade zasady, ze kazdd strana ma pravo
primerane vopred poznat’ dokazy, o ktoré sa ostatné
strany opieraju (vid’ Preambulu, odsek 3). Mdze sa
uskuto¢nit’ pojednavanie o Podmienkach mandatu
alebo predbezné ¢ pripravné pojednavanie.t’
Prebehne vymena rozsiahlych pisomnych podani
obsahujucich skutkové tvrdenia a Casto aj pravne
diskusie. Budu predlozené Dokumenty (vid’ vyssie
Clanok 3). Svedkovia moézu predlozit' pisomné
svedecké vyhlasenia (vid’ vyssie Clanok 4). Znalci
vymenovani stranou alebo znalci vymenovani
sendtom mozu predlozit pisomné znalecké
posudky (vid’ vyssie Clanky 5 a 6). Strany musia
byt  primerane  informované o  konani
pojednavania.’®* 'V dosledku tychto priprav je
pravdepodobné, ze kym sa bude konat

17 pid Pravidla rozhodcovského konania ICC, Clanok 23;
Pravidla rozhodcovského konania ICSID, Pravidlo 21;
Poznamky UNCITRAL k organizacii rozhodcovského
konania, odsek 9.

18 pig’ napr. Pravidla HKIAC, Cléanok 22 ods. 4; Pravidla
rozhodcovského konania ICC, Clanok 26 ods. 1; Pravidla
rozhodcovského konania ICDR, Clanok 23 ods. 1; Pravidla
rozhodcovského konania LCIA, Clanok 19 ods. 3; Pravidla
rozhodcovského konania SCC, Clanok 32 ods. 2; Pravidla
rozhodcovského konania UNCITRAL, Clanok 28 ods. 1;
Pravidla rozhodcovského konania WIPO, Clanok 55 pism.
b).
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preparation, by the time the evidentiary hearing is
conducted the various participants in the arbitral
process are likely to know each other better, and
they will also know the case better, than at the
outset of the arbitration.

Article 8 of the IBA Rules of Evidence is the most
general of all the provisions. The Article provides
a general framework for the procedure to be
followed at the evidentiary hearing. This is
necessary because the variety of procedures and
order to be followed at an evidentiary hearing is
enormous. Ordinarily, parties and the arbitral
tribunal will be able to devise the procedures best
suited to the circumstances of the case. While
some of the special features described in Article 8
will be seen in many evidentiary hearings, an
evidentiary hearing incorporating them all should
be rare.

Remote Hearing

The global COVID-19 pandemic in 2020 caused
national lockdowns, quarantines and restriction of
free movement, and inevitably affected arbitration
proceedings, in particular, the conduct of in-
person evidentiary hearings. The 2020 Review
Task Force amended the IBA Rules of Evidence
to reflect the tools implemented and the practices
adopted by parties and arbitral tribunals during
this period. Article 8.2 outlines a procedure for the
arbitral tribunal to order, either at the request of a
party or on its own motion, and after consultation
with the parties, that the evidentiary hearing be
conducted as a Remote Hearing.

Acrticle 8.2 encourages arbitral tribunals to be pro-
active and consider time, cost and environmental
concerns when assessing whether the evidentiary
hearing should be conducted remotely. Where the
evidentiary hearing is to be carried out in the form
of a Remote Hearing, Article 8.2 provides that a
protocol addressing the conduct of the Remote
Hearing needs to be established. In the interest of
flexibility, Article 8.2 leaves open the question
who will prepare such protocol. Accordingly,
either the parties or the arbitral tribunal may do
so. Where the parties do not agree on the content
of the protocol, the content will be fixed by the
arbitral tribunal, after consultation with the
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pojednavanie, rozni Wcastnici rozhodcovského
konania sa budl navzajom lepSie poznat' a budl
tiez lepSie poznat prejedndvand vec ako na
zaciatku rozhodcovského konania.

Clanok 8 Pravidiel IBA pre dokazovanie je
najvSeobecnejSim  zo  vSetkych  ustanoveni.
Predmetny Clanok poskytuje vieobecny ramec pre
postup, ktory sa ma dodrziavat’ na pojednavani. Je
to potrebné, pretoze rdznorodost postupov a
poradia, ktoré sa maji dodrZiavat’ na pojednavani,
je obrovska. Zvyc¢ajne budi strany a rozhodcovsky
sendt schopni navrhnut' postupy, ktoré najlepsie
zodpovedaju okolnostiam pripadu. Hoci niektoré z
osobitnych prvkov opisanych v Clanku 8 sa budu
vyskytovat na  mnohych  pojedndvaniach,
pojednavanie obsahujdce vsetky z nich by malo
byt zriedkavé.

Distancné pojednavanie

Celosvetova pandémia COVID-19 v roku 2020
spbsobila celostatne ,,lockdowny*, karantény a

obmedzenie volného pohybu a nevyhnutne
ovplyvnila  rozhodcovské  konania,  najméa
vykonédvanie osobnych pojedndvani. Revizna

pracovna skupina z roku 2020 zmenila Pravidla
IBA pre dokazovanie tak, aby odzrkadlili nastroje a
postupy prijaté stranami a rozhodcovskymi senatmi
pocas tohto obdobia. Clanok 8.2 vymedzuje postup,
ktorym rozhodcovsky senat nariaduje bud’ na
navrh strany alebo zvlastnej iniciativy apo
konzultécii so stranami, aby sa pojednavanie
uskutoc¢nilo ako Distancné pojednavanie.

Clanok 8.2 odportéa rozhodcovskym senatom, aby
pri posudzovani, ¢i by sa pojednavanie malo
uskuto¢nit’ diStanéne, boli proaktivne a zohl'adnili
Casové, nakladové a environmentalne hl'adisko. Ak
sa ma pojednavanie  uskuto¢nit’  formou
Distanéného pojednavania, Clanok 8.2 stanovuije,
7e je potrebné vypracovat protokol o vedeni
Distan¢ného pojednavania. V zaujme flexibility
Clanok 8.2 ponechava otvorenu otazku, kto takyto
protokol vypracuje. Preto tak moézu urobit’ bud’
strany alebo rozhodcovsky sendt. Ak sa strany
nedohodnii na obsahu protokolu, obsah urci
rozhodcovsky senat po konzultacii so stranami.
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parties.

In any event, the protocol should be established
with the aim at conducting the Remote Hearing
efficiently, fairly and, to the extent possible,
without unintended interruptions. This may
require, for example, testing of equipment and
network connection prior to the Remote Hearing,
and involvement of professional providers of such
services. The technology used should ensure
sufficient quality of transmission and include a
fallback plan should the quality become
insufficient. Attention should also be paid to
ensuring that exhibits can be shared with the
witness and the tribunals where necessary.
Conducting the Remote Hearing “fairly” requires,
among other things, that time zones should be
considered and that the arbitral tribunal may
establish several shorter hearing sessions rather
than one long session in a single day.

Article 8.2(e) suggests that the protocol should
address “measures to ensure that witnesses giving
oral testimony are not improperly influenced or
distracted.” There are different means to ensure
that witnesses are not improperly assisted by other
persons or make improper reference to documents
when giving oral testimony. These methods
include questioning the witness at the outset of the
examination about the room in which the
testimony is being given, the persons present and
documents available; installation of mirrors
behind the witness; use of fish-eye lenses; or the
physical presence with the witness of a
representative of opposing counsel.

Managing the Hearing

Acrticle 8.3 makes clear that the power to manage
the evidentiary hearing rests with the arbitral
tribunal, not the parties, an idea which originally
came from civil law procedure but which has been
widely adopted.'® The arbitral tribunal may limit
or exclude questioning, or even the appearance of
a witness, if it is irrelevant, immaterial,
unreasonably  burdensome, duplicative or

19 See, e.g., ICC Arbitration Rules, Article 26(3); ICDR
Arbitration Rules, Article 23(3); LCIA Arbitration Rules,

Article 19(2); UNCITRAL Model Law, Article 24(1).
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V kazdom pripade by mal byt protokol
vypracovany s cielom  viest  DiStan¢né
pojednévanie efektivne, spravodlivo a pokial
mozno bez neumyselnych preruSeni. To si moze
vyzadovat' napriklad testovanie zariadenia a
sietového pripojenia pred Distanénym
pojedndvanim a  zapojenie  profesionalnych
poskytovatelov ~ takychto  sluzieb.  Pouzita
technologia by mala zabezpedit’ dostatoénl kvalitu
prenosu a obsahovat’ zalozny plan pre pripad, ze by
sa jeho kvalita stala nedostato¢nou. Pozornost’ by
sa mala venovat aj zabezpeCeniu moznosti
zdiel'ania materialov so svedkom a senatmi, ak je to
potrebné. ,.Spravodlivé*“ vedenie Distanéného
pojednavania si okrem in¢ho vyzaduje, aby sa
zohladnili ¢asové pasma a aby rozhodcovsky senat
mohol stanovit’ niekol’ko kratSich pojednavani
namiesto jedného dlhého pojednéavania v jednom
dni.

Clanok 8.2 pism. e) odporaca, aby protokol
adresoval  ,opatrenia  zabezpeCujuce,  aby
vypovedajuci  svedkovia neboli  neprimerane
ovplyviiovani alebo rozptylovani®. Existuju rézne
spbdsoby na zabezpecenie toho, aby svedkom pocas
ich Ustnej vypovede neprimerane nepoméhali iné
osoby alebo aby sa neprimerane neodvolavali na
dokumenty. Medzi tieto metddy patri vypocutie
svedka na zaéiatku vysluchu 0 miestnosti, v ktorej
svedok  vypovedd za  pritomnosti  0s6b
a dokumentov k ich dispozicii; instalacia zrkadiel
za svedkom; pouzivanie objektivov ,,rybie oko“;
alebo fyzicka pritomnost zastupcu protistrany
spolu so svedkom.

Riadenie pojednavania

Clanok 8.3 vysvetluje, ze pravo riadit
pojednavanie ma rozhodcovsky senét, a nie strany,
pri¢om ide o vSeobecne rozsireny princip, ktora ma
SVoj povod v kontinentalnom konani.t®
Rozhodcovsky sendt moze obmedzit” alebo vylucit’
vysluch alebo dokonca ucast’ svedka, ak je takyto
vysluch irelevantny, nevyznamny, neprimerane
zat'azujuci, duplicitny alebo sa nan inak vztahuje

19 Vid napr. Pravidld rozhodcovského konania ICC,
Clanok 26 ods. 3; Pravidla rozhodcovského konania ICDR,
Clanok 23 ods. 3; Pravidla rozhodcovského konania LCIA,
Clanok 19 ods. 2; Modelovy zikon UNCITRAL, Clanok
24 ods. 1.
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otherwise covered by a reason for objection set
forth in Article 9.2 or 9.3. While some counsel are
accustomed to raising objections, the arbitral
tribunal may also apply these standards on their
own. This Article also finds objectionable
unreasonably leading questions, which may render
direct and re-direct testimony worthless. These
provisions are all designed to give the arbitral
tribunal the ability to focus the hearing on issues
material to the outcome of the case and thereby
make hearings more efficient.

Order and Examination of Witnesses and Experts

Acrticles 8.4(a), (b) and (c) set out the basic order
of witnesses followed in many cases: claimant’s
witnesses, followed by respondent’s witnesses,
and experts. For each witness, testimony is first
presented by the party offering that witness,
followed by examination by the opposing party
and then an opportunity for re-examination by the
presenting party. Usually, any re-examination is
limited to new matters raised in the previous oral
testimony. Many arbitral tribunals ask their
guestions only towards the end, except for
guestions designed to help the process along or to
make a witness feel comfortable.

However, arbitral tribunals, particularly in more
complex cases, are increasingly adapting these
procedures to provide for better examination of
the issues in dispute. Article 8.4(g) confirms the
arbitral tribunal's ability to pose questions at any
time. Arbitral tribunals often hear oral argument
by counsel for the parties, which may be a part of,
or may be separate from, the evidentiary hearing.
Therefore, Article 8.4(f) confirms the discretion of
arbitral tribunals to vary this order of proceeding
in the manner best suited for the circumstances of
that case. For example, the provision allows the
arrangement of testimony by particular issues or
that witnesses be questioned at the same time and
in confrontation with each other about particular
issues (so-called “witness conferencing®). Such
techniques may enable arbitral tribunals to better
understand the contradictions in testimony and to
be able to determine the weight and credibility to
be given to the testimony.

Another increasingly popular technique is to have
experts give presentations prior to the examination
by counsel, so that the experts can first explain
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dévod namietky uvedeny v Clanku 9.2 alebo 9.3.
Zatial’ ¢o niektori pravni zastupcovia st zvyknuti
vznasat’ namietky, rozhodcovsky sendt moze tieto
Standardy uplatnit’ aj samostatne. Tento Clanok
povazuje za namietatel'né aj bezddvodne sugestivne
otazky, ktoré moézu uéinit’ priame a opakované

priame vypovede bezcennymi. Vsetky tieto
ustanovenia  su  koncipované  tak, aby
rozhodcovskému  sendtu  umoznili  zamerat’

pojednavanie na otadzky vyznamné pre vysledok
prejednavanej veci a tym pojednavania zefektivnit’.

Poradie a vysluch svedkov a znalcov

Clanok 8.4 pism. a), b) a c) stanovuje zékladné
poradic svedkov  dodrziavané v  mnohych
pripadoch: svedkovia zalobcu, nasledne svedkovia
zalovaného a znalci. V pripade kazdého svedka
vysluch vykond najprv strana, ktora svedka
navrhla, nasleduje vysluch protistrany a potom
moznost  opdtovného  vysluchu  navrhujuicou
stranou. Zvycajne je opakovany vysluch
obmedzeny na nové otazky, ktoré wvzisli z
predchadzajicej  Gstnej  vypovede.  Mnohé
rozhodcovské sendty kladii svoje otazky az ku
koncu, s vynimkou otazok, ktorych ucelom je
pomoct napredovaniu konania alebo pomdct
svedkovi citit’ sa komfortne.

Avsak, rozhodcovske senaty, najma v zlozitejSich
pripadoch, tieto postupy Coraz viac prispbsobuji
tak, aby umoznovali lepSie preskiimanie spornych
otazok. Clanok 8.4 pism. g) potvrdzuje moznost
rozhodcovskeho senatu kedykol'vek klast' otazky.
Rozhodcovské senaty casto prejednavaju Ustne
podané argumenty pravnych zastupcov stran, ktoré
moézu byt sucastou alebo oddelené od
pojednavania. Preto Clanok 8.4 pism. f) potvrdzuje
vol'nost’ Uvahy rozhodcovskych senatov pokial’ ide
0 zmenu uvedeného poradia konania sp6sobom,
ktory najlepsie zodpoveda okolnostiam
prejednavanej  veci. Predmetné ustanovenie
napriklad umoziuje usporiadanie vypovedi podla
jednotlivych otazok alebo tak, aby boli svedkovia o
jednotlivych otadzkach vypoctuvani stcasne a vo

vzajomnej konfrontcii (tzv. »svedecka
konfrontacia®). Takéto techniky mozu
rozhodcovskym  sendtom  umoznit  lepsie

porozumiet’ rozporom vo vypovediach a urcit’ vahu
a doveryhodnost’ vypovede.

Dalsou &oraz popularnej$ou technikou je, Ze znalci
prednesi prezentacie pred vypocutim pravnym
zastupcom, aby tak mohli najskér vo vseobecnosti
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their views and conclusions in general, and the
members of the arbitral tribunal can ask questions,
before details are addressed with specific
questions. Ultimately, the IBA Rules of Evidence
leave it to the arbitral tribunal and the parties to
determine how best to proceed.

The IBA Rules of Evidence do not address
whether witnesses who have not yet testified may
be in the hearing room or whether witnesses who
have testified may remain. This is left for the
arbitral tribunal to decide, because it depends on
the circumstances of the case, the nature of the
dispute and the persons involved.

The affirmation by a witness that he or she
commits to telling the truth, as described in
Acrticle 8.5, is widely observed. Often, the arbitral
tribunal will also simply admonish the witness to
tell the truth, and sometimes it will additionally
advise the witness of criminal sanctions applying
at the seat of the arbitration or at the physical
place of the hearing. Arbitral tribunals, at least in
some countries, rarely swear in the witness
themselves.

Where witnesses and experts have provided
written witness statements or expert reports, they
are first confirmed at the beginning of their
testimony. The witnesses or experts may also
make corrections to their witness statements or
expert reports. The third sentence of Article 8.5
reflects the rule, applied in many arbitrations, that
witness statements may serve in lieu of the
witness’s direct testimony. Having the witness
statement stand entirely in lieu of direct testimony
provides an incentive for witness statements to be
comprehensive and will in general shorten the
hearing. However, the Rules do not require this
practice, and even where the witness statement
stands as direct testimony, tribunals may find it
useful to hear some direct oral testimony, for
example to address new allegations or new
developments that may have arisen since the
submission of the witness statement. The 2020
Review Task Force added a phrase at the end of
Article 8.5 to refer to this possibility. If the
tribunal anticipates permitting such supplemental
oral direct, the matter is usually addressed in a
procedural direction early in the arbitration.

The 2020 Review Task Force’s change to Article
8.5 also sought to address some uncertainty that
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vysvetlit’ svoje stanoviska a zavery a aby ¢lenovia
rozhodcovskeho senatu mohli klast’ otazky pred
tym, ako sa budl zaoberat podrobnostami so
Specifickymi otdzkami. Napokon, Pravidla IBA pre
dokazovanie ponechavaju na rozhodcovskom
sendte a stranach, aby uréili, ako najlepSie
postupovat’.

Pravidla IBA pre dokazovanie sa nezaoberaju tym,
¢i svedkovia, ktori eSte nevypovedali, mézu byt v
pojednavacej miestnosti, alebo ¢i svedkovia, ktori
uz vypovedali, vnej moézu zostat. Uvedené je
ponechané na rozhodnutie rozhodcovskému senétu,
pretoZe to zavisi od okolnosti prejednavanej veci,
povahy sporu a zucastnenych 0sob.

Potvrdenie svedka, Ze sa zavdzuje hovorit’ pravdu
tak, ako je uvedené v Clanku 8.5, je uplatiované
v Sirokej miere. Rozhodcovsky sendt casto svedka
jednoducho upozorni, aby hovoril pravdu a niekedy
svedka  dodato¢ne  pouci o trestnopravnych
sankcidch, ktoré sa uplatiuji v  mieste
rozhodcovského konania alebo na fyzickom mieste
pojedndvania. Rozhodcovské senaty, asponn v
niektorych krajinach, zriedkavo sami davaju svedka
pod prisahu.

Ak svedkovia a znalci poskytli pisomné svedecké
vyhlasenia alebo znalecké posudky, najskér ich
potvrdia na zaliatku svojej vypovede. Svedkovia
alebo znalci mézu svoje svedecké vyhlasenia alebo
znalecké posudky aj korigovat’. Tretia veta Clanku
8.5 reflektuje pravidlo uplatiiované v mnohych
rozhodcovskych konaniach, vzmysle ktorého
svedecké vyhlasenia moézu sluzit ako nahrada
priamej svedeckej vypovede. Uplné nahradenie
priamej vypovede svedeckym vyhlasenim motivuje
k tomu, aby svedecké vyhlasenia boli Gplné a vo
vSeobecnosti skratili pojednavanie. Avsak, Pravidla
tento postup nevyzaduju a aj v pripade, Ze svedecké
vyhlasenie sluzi ako priama vypoved’, senaty mozu
povazovat’ za uzitocné vypocut’ si niektoré priame
ustne vypovede, napriklad s cielom riesit nové
tvrdenia alebo nové skutoénosti, ktoré sa mohli
objavit' od predlozenia svedeckého vyhlasenia.
Revizna pracovna skupina z roku 2020 doplnila na
koniec Clanku 8.5 cast vety tykajlicu sa tejto
moznosti. Ak senat predpoklada povolenie takejto
doplnujicej priamej ustnej vypovede, tato otazka sa
zvyc€ajne rie§i v procesnom usmerneni na zaciatku
rozhodcovskeho konania.

Revizna pracovna skupina zroku 2020 zmenou
Clanku 8.5 sledovala aj vyrieSenie urcitej miery
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was reported in the public consultation process
about whether, when a witness statement is to
stand as direct testimony but the other party
waives its right to cross-examine, the party that
presented the witness may nevertheless call the
witness to give evidence at the hearing. Article 8.5
as revised makes clear that the tribunal may allow
such further direct testimony.

Nothing in the IBA Rules of Evidence, prevents
an arbitral tribunal from hearing witnesses in
another manner, such as the traditional method in
certain civil law countries where witnesses are
initially questioned by the arbitral tribunal,
followed by questioning by the parties. This is a
technique which presupposes a thorough
knowledge of the case and a full study of the law
by the arbitral tribunal.

Tribunal Witnesses

Inquisitorial powers of the arbitral tribunal follow
from the lex arbitri of the seat of the arbitration.?
Inquisitorial powers may also follow from the
arbitration rules agreed by the parties.?! The IBA
Rules of Evidence do not provide for similarly
sweeping inquisitorial powers of the arbitral
tribunal, but Article 8.6 covers the main case
where inquisitorial powers may be exercised: the
hearing of a key witness who typically had an
earlier association with both parties but whom the
parties for some reason failed to persuade to
appear, perhaps because they no longer have close
ties with the witness. Such a tribunal witness will
often be questioned in the inquisitorial fashion
described above. To proceed in this fashion is not
mandated, but is contemplated by the second
sentence of Article 8.6.

At the close of an evidentiary hearing, the parties
are sometimes invited to comment on the
assessment of the evidence and on the law. Such
comments may also be made in post-hearing
briefs or at a separate “final” or “pleading”
hearing, or in both. The IBA Rules of Evidence do

20 see, e.g., English Arbitration Act 1996, Article 34(2)(g);

Swiss Private international Law Act, Article 184.

21 See, e.g., LCIA Avrbitration Rules, Article 22(1)(iii).
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neistoty, ktor4 bola hlédsend vramci procesu
verejnych konzultacii, ato, ¢i v pripade, ked ma
svedecké vyhlasenie nahradit’ priamu vypoved’, ale
druhd strana sa vzda svojho prava na krizovy
vysluch, méze strana, ktora svedka navrhla, napriek
tomu svedka predvolat, aby vypovedal na
pojednavani. Revidovany Clanok 8.5 objasiuje, Ze
senat moze povolit’ takito d’alSiu priamu vypoved'.

Ni¢ v Pravidlach IBA pre dokazovanie nebrani
rozhodcovskému senatu, aby vypocul svedkov
inym spdsobom, napriklad sposobom tradi¢nym v
niektorych  krajindch  kontinentalnej  pravnej
kultary, kde svedkov  najskér  vypocuje
rozhodcovsky senat anasledne strany. Uvedena
metdda predpoklada dokladna znalost’
prejednavanej veci a Uplné nastudovanie si prava
rozhodcovskym senatom.

Svedkovia senatu

Inkviziéné pravomoci rozhodcovského senétu
vyplyvaji z lex arbitri miesta rozhodcovského
konania.?® Inkvizi¢né pravomoci mozu vyplyvat aj
z pravidiel rozhodcovského konania, na ktorych sa
strany dohodli.?* Pravidla IBA pre dokazovanie
nestanovuji  podobne  rozsiahle  inkvizi¢né
pravomoci rozhodcovského senatu, ale Clanok 8.6
pokryva hlavny pripad, kedy sa inkvizi¢né
pravomoci moézu uplatnit: vypocutie kltacového
svedka, ktory mal zvycCajne skors§i vzt'ah s oboma
stranami, ale ktorého strany z nejakého dovodu
nedokazali presvedCit’, aby sa dostavil, napriklad
preto, ze uz so svedkom nemaju uzke vézby.
Takyto svedok senatu bude ¢asto vypoc¢avany
inkvizicnym  spdsobom  opisanym  vysSie.
Postupovat’ tymto spésobom nie je obligatorne, ale
predpoklada ho druha veta Clanku 8.6.

Na zaver pojednavania st niekedy strany vyzvang,
aby sa vyjadrili k hodnoteniu ddkazov a k pravnym
otdzkam. Takéto vyjadrenia mézu byt predlozené
aj v zavere¢nych podaniach po pojednavani alebo
na samostatnom ,.Zavereénom* alebo
»argumentaénom‘ pojednavani, pripadne na oboch.

2 pig napr. Anglicky zakon o rozhodcovskom konani z
roku 1996, Clanok 34 ods. 2 pism. g); Svajéiarsky zakon o
medzinarodnom prave sukromnom, Clanok 184.

2 Vid’ napr. Pravidla rozhodcovského konania LCIA,
Clanok 22 ods. 1 bod iii).



IBA TASK FORCE FOR THE REVISION OF

THE IBA RULES ON THE TAKING OF
EVIDENCE IN INTERNATIONAL
ARBITRATION / CONSOLIDATED
AMENDMENTS

not address this phase of the proceeding.

Article 9 — Admissibility and Assessment of
the Evidence

Articles 1-8 of the IBA Rules of Evidence
provide the mechanisms for the gathering and
presentation of evidence to the arbitral tribunal.
Article 9 provides the principles by which the
arbitral tribunal should determine what evidence it
should properly consider and how it should assess
the evidence that is properly before it.

Avrticle 9.1 states the general principle, also found
in many institutional and ad hoc arbitration rules,
that the arbitral tribunal shall determine the
admissibility, relevance, materiality and weight of
evidence. Obviously, the arbitral tribunal shall
exercise its discretion in making such
determinations, which are central to its role.

Acrticles 9.2 and 9.3 provide the limitations on
admissible evidence, whether oral or written.
These limitations also apply to the production of
documents pursuant to Article 3 and inspections
pursuant to Article 7. These limitations are
important, for they preserve the lines of
distinction between the rights of the parties and
the authority of the arbitral tribunal. While Article
9.2 states that the arbitral tribunal “shall” exclude
evidence meeting one of the specified exceptions,
the arbitral tribunal obviously retains its discretion
to determine whether one of the specified criteria
has been met. In addition, the introductory
language of Article 9.2, as revised by the 2020
Review Task Force, makes clear that the arbitral
tribunal has discretion to exclude the evidence in
whole or in part, depending on whether the
grounds listed in Article 9.2 apply to the whole
document or other evidence, or only to some of its
parts.

Avrticle 9.2(a) states the simple proposition that the
arbitral tribunal shall exclude evidence that is not
sufficiently relevant to the case or material to its
outcome.

Legal Impediment and Privilege
Article 9.2(b) provides protection for documents

and other evidence that may be covered by certain
privileges, under the appropriate applicable law,
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Pravidla IBA pre dokazovanie sa touto fazou
konania nezaoberaju.

Clanok 9 — Pripustnost’ a hodnotenie dékazov

Clanky 1-8 Pravidiel IBA pre dokazovanie
stanovuju  mechanizmy  zhromazd’'ovania a
predkladania dbkazov rozhodcovskému senétu.
Clanok 9 stanovuje zasady, podla ktorych by mal
rozhodcovsky senét urcit, aké dokazy by mal vziat
do Uvahy a ako by mal hodnotit’ dokazy, ktoré mu
boli riadne predlozené.

Clanok 9.1 stanovuje vieobecnu zasadu, ktora je
sticast'ou aj mnohych institucionalnych a ad hoc
pravidiel rozhodcovského konania, v zmysle ktorej
rozhodcovsky senat rozhoduje o pripustnosti,
relevancii, vyzname a vahe dbdkazov. Pri takomto
rozhodovani, ktoré je podstatou jeho ulohy,
rozhodcovsky senat samozrejme uplatni svoju
vol'nt uvahu.

Clanky 9.2 a 9.3 stanovuju obmedzenia tykajlice sa
pripustnych dokazov, ¢i wuz ustnych alebo
pisomnych. Tieto obmedzenia sa vztahuji aj na
vydanie dokumentov podl'a Clanku 3 a obhliadku
podla Clanku 7. Tieto obmedzenia su doleZité,
pretoze chrania hranice medzi pravami stran a
opréavneniami rozhodcovského senatu. Hoci Clanok
9.2 stanovuje, Ze rozhodcovsky senat ,,ma‘“ vylucit
dokazy, ktoré spiiiajii jednu z uvedenych vynimiek,
rozhodcovsky sendt je Samozrejme nadalej
opravneny rozhodnut’, ¢i bolo niektoré z uvedenych
kritérii splnené. Zaroven, z Gvodu Clanku 9.2 v
zneni revizii Reviznej pracovnej skupiny z roku
2020 jasne vyplyva, Ze rozhodcovsky sendt ma
moznost’ vylucit dokaz ako celok alebo jeho cast’
podl'a vlastného uvazenia v zavislosti od toho, ¢i sa
dovody uvedené v Clanku 9.2 vztahuji na cely
dokument alebo iny dbkaz alebo len na niektoré
jeho casti.

Clanok 9 ods. 2 pism. a) obsahuje prosté
ustanovenie, ze rozhodcovsky senat vylaci dokazy,
ktoré nie su dostato¢ne relevantné pre prejednavanu
vec alebo vyznamné pre jej vysledok.

Pravna prekdzka a vysada
Clanok 9.2 pism. b) poskytuje ochranu

dokumentom a inym dokazom, na ktoré¢ sa mozu
vztahovat wurCit¢ vysady podla prislusnych
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such as the attorney-client privilege, professional
secrecy or the without-prejudice privilege. The
1999 Working Party felt that it was important that
such privileges be recognized in international
arbitration.

The 2010 Subcommittee provided additional non-
binding guidance on determining the applicable
privileges in Article 9.4 (formerly Article 9.3)
(and the 2020 Review Task Force added a specific
cross-reference to Article 9.4 to the text).
Although the standard to be applied is left to the
discretion of the arbitral tribunal, it is desirable
that the tribunal take account of the elements set
forth in Article 9.4, in particular if the parties are
subject to different legal or ethical rules. Article
9.4(a) seeks to encompass both the common law
understanding of attorney-client privilege and the
civil law understanding of the duty of professional
secrecy. Article 9.4(b) expresses a generalized
understanding of the so-called “without prejudice”
or “settlement” privilege, which is recognized in
certain jurisdictions and relates to the contents of
settlement negotiations. Article 9.4(c) expresses
the guiding principle that expectations of the
parties and their advisors at the time the legal
impediment or privilege is said to have arisen
should be taken into consideration. Often, these
expectations will be formed by the approach to
privilege prevailing in the home jurisdiction of
such persons. Article 9.4(d) encapsulates an
important exception to privilege in many
countries, namely waiver. Finally, Article 9.4(e)
emphasizes the need to maintain fairness and
equality among the parties. The need to protect
fairness and equality among the parties may arise
when the approach to privilege prevailing in the
parties' home jurisdictions differs. For example,
one jurisdiction may recognize the settlement
privilege, whereas another may not, or one
jurisdiction may extend the attorney-client
privilege to in-house counsel, whereas another
may not. In such cases, applying different rules to
the parties could create unfairness by shielding the
documents of one party from production but not
those of the other.

Article 9.2(c) permits the arbitral tribunal to
exclude from production or from evidence any
documents or other evidence where production
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platnych prdvnych  predpisov, ako je
napriklad vysada dévernosti komunikécie advokat
— klient, profesionalne tajomstvo alebo vysada
,»without-prejudice*. Pracovna skupina z roku 1999
sa domnievala, ze je dolezité, aby boli takéto
vysady v medzindrodnom rozhodcovskom konani
uznévané.

Podvybor z roku 2010 poskytol dodatoéné
nezavazné usmernenie kK urcovaniu uplatnitelnych
vysad v Clanku 9.4 (predtym Clanok 9.3) (a
Revizna pracovna skupina z roku 2020 doplnila do
textu osobitny krizovy odkaz na Clanok 9.4).
Napriek tomu, ze Standard, ktory sa ma uplatnit’, je
ponechany na Uvahe rozhodcovského senatu, je
ziaduce, aby senat zohladnil prvky uvedené v
Clanku 9.4, najmi ak sa na strany vztahuju rozne
pravne alebo etické pravidla. Ugelom Clanku 9.4
pism. a) je obsiahnut' tak vysadu dovernosti
komunikécie advokat — klient v zmysle jej chapania
v angloamerickej pravnej kultire, ako aj povinnost’
zachovavat’ profesionalne tajomstvo v zmysle jej
chéapania v kontinentalnej pravnej kultdre. Clanok

94 pism. b) vyjadruje vSeobecné chapanie
takzvanej vysady ,without-prejudice* alebo
Lurovnania“, ktord je uzndvana v niektorych

jurisdikciach a tyka sa obsahu rokovani o urovnani.
Clanok 9.4 pism. c¢) vyjadruje zakladn( zasadu, ze
ocakavania stran a ich poradcov v Case, ked’ Udajne
vznikla pravna prekazka alebo vysada, by mali byt
zohl'adnené. Tieto oCakéavania sa Casto formuju na
zaklade prevladajuceho pristupu k vysade v
domovskej jurisdikcii tychto os6b. Clanok 9.4
pism. d) obsahuje vyznamn( vynimku z vysady
uplatiovanu v mnohych Kkrajinich, a to vzdanie sa
vysady. Napokon, Clanok 9.4 pism. e) zdéraziuje
potrebu zachovania spravodlivosti a rovnosti medzi
stranami. Potreba chranit’ spravodlivost’ a rovnost’
medzi stranami moéze vzniknut, ked sa pristup k
vysadam prevladajici v domovskych jurisdikciach
stran lisi. Napriklad jedna jurisdikcia m6ze uznavat’
vysadu urovnania, zatial’ ¢o ina nemusi, alebo jedna
jurisdikcia moéze roz§irit vysadu  dovernosti
komunikécie advokat klient na interného
pravneho poradcu, zatial’ ¢o ina nemusi. V takychto
pripadoch by uplathovanie réznych pravidiel vo
vztahu k  stranam  mohlo  vyustit  do
nespravodlivosti tym, ze by sa dokumenty jednej
strany chranili pred vydanim, zatial’ o dokumenty
druhej strany nie.

Clanok 9.2 pism. ¢) umoziuje rozhodcovskému
senatu vylucit z vydania alebo z dbkazov
akékol'vek dokumenty alebo iné dbkazy, ktorych
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would present an unreasonable burden. This
unreasonable burden can take many forms, and
the nature of the burden is purposely left to the
discretion of the arbitral tribunal. For example, it
may involve the production of documents
pursuant to a request to produce which, although
properly identified pursuant to Article 3.3(a)(i)
and relevant to the case and material to its
outcome, are of such quantity that production
would create an unreasonable burden. Similarly,
Article 9.2(c) could cover a situation where a
certain document exists and may even be
considered to be within the “possession, custody
or control” of another party (see Article
3.3(c)(ii)), but which nevertheless could be
unreasonably difficult for the party to obtain.
Article 9.2(d) is also straightforward, as a
document that has been lost or destroyed cannot
reasonably be produced. As it may be impossible
to prove a negative (loss of the document), Article
9.2(d) provides that such loss shall be shown with
a reasonable likelihood to have occurred.

Confidentiality

Article 9.2(e) is concerned with commercial and
technical confidentiality. Article 3 reflects the
belief that some internal documents are properly
subject to production in international arbitration,
even documents that may not be producible in a
state court in certain jurisdictions. However, the
IBA Rules also recognize that some documents
may be subject to such commercial or technical
confidentiality concerns that they should not be
required to be produced or introduced into
evidence. This ground may apply if there are
compelling reasons to preserve confidentiality of
the documents and a party has a legitimate ground
to object to the disclosure of these documents. For
example, if the parties to a dispute are
competitors, a party may have a legitimate
concern about disclosing commercial terms of its
agreements with its customers or partners, or its
know-how, trade secrets, product formulae or
specifications, business plans and the like. Such
concerns may also arise where, for example, on
the basis of the other party’s previous conduct,
there is a likelihood that the documents or
evidence may be made public or disclosed to third
parties. Personal data protection considerations
(under, for example, GDPR and similar national
legislation) may come under the same limb.
However, instead of excluding the entirety of the
document from the production or evidence, the
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vydanie by predstavovalo neprimeranu zataz. Tato
neprimerana zat'az méze mat’ rézne formy a povaha
zataze je zémerne ponechand na uvazenie
rozhodcovskému sendtu. Méze ist' napriklad o
vydanie dokumentov na zaklade ziadosti o vydanie,
ktoré sl sice riadne identifikované podla Clanku
3.3 pism. a) bod i) a relevantné pre prejednavani
vec a vyznamne pre jej vysledok, ale vzhl'adom na
ich pocet by ich vydanie predstavovalo
neprimerana zataz. Obdobne by sa Clanok 9.2
pism. c¢) mohol vztahovat’ na situaciu, ked’ urcity
dokument existuje a moéze sa dokonca povazovat
za dokument, ktory je v ,,drzbe, ischove alebo pod
kontrolou* inej strany (vid’ Clanok 3.3 pism. c) bod
i), ale ktorého ziskanie by napriek tomu mohlo
byt pre stranu neprimerane naro¢né. Clanok 9.2
pism. d) je takisto jasny, ked’ze dokument, ktory sa
stratil alebo bol zni¢eny, nemédze byt pochopitelne
vydany. KedZe moze byt nemozné preukazat
zapornu skutoénost’ (stratu dokumentu), Clanok 9.2
pism. d) stanovuje, ze takato strata musi byt
preukéazana s rozumnou mierou pravdepodobnosti.

Dovernost

Clanok 9.2 pism. e) sa tyka obchodného a
technického tajomstva. Clanok 3 zohladiuje
presvedCenie, Ze niektoré interné dokumenty riadne
podliehaju vydaniu Vv medzinarodnom
rozhodcovskom konani, ato aj pokial' ide
0 dokumenty, ktoré v ur¢itych jurisdikciach na
vSeobecnom sUde nemusia byt spOsobilé na
vydanie. Avsak, Pravidla IBA tiez uznavaji, ze
niektoré dokumenty mézu byt predmetom takych
obav tykajlcich sa obchodného alebo technického
tajomstva, ze by sa ich vydanie alebo predloZenie
ako dbkazu nemalo vyzadovat. Tento dévod je
mozné uplatnit, ak existuji zavazné dévody na
zachovanie dovernosti dokumentov a strana ma
legitimny dovod namietat’ proti zverejneniu tychto
dokumentov. Napriklad, ak sG stranami sporu
konkurenti, strana mdéze mat’ opravnené obavy zo
zverejnenia obchodnych podmienok svojich zmlav
sjej z&kaznikmi alebo partnermi alebo svojho
know-how, obchodného tajomstva, vyrobnych
postupov alebo Specifikécii vyrobkov, obchodnych
planov a podobne. Takéto obavy mozu vzniknut’ aj
vtedy, ak je napriklad vzhladom na predoslé
spravanie druhej strany pravdepodobné, ze
dokumenty alebo dokazy moézu byt zverejnené
alebo poskytnuté tretim strandm. Rovnako moze ist’
aj ootazky ochrany osobnych Gdajov (napriklad
podla GDPR a obdobnych wvnutrostatnych
pravnych predpisov). Avsak, namiesto vylucenia
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arbitral tribunal may order appropriate measures
to preserve confidentiality of the evidence under
Avrticle 9.5.

While the IBA Rules do not address in detail the
question of admissibility of the evidence obtained
by a party in other arbitral proceedings, Article
9.2(e) may also apply to those situations. When
considering whether production or introduction of
such evidence should be ordered or permitted, the
arbitral tribunal may take into account the
confidentiality obligations of a party under the
relevant arbitration rules or arbitration agreement
as well as consideration of fairness.

When an early draft of the IBA Rules of Evidence
referred only to such confidentiality, certain
international political organizations pointed out
that “commercial and technical confidentiality”
might not include confidentiality within such
organizations. Therefore, Article 9.2(f) was added
to put such special political or institutional
sensitivity on an equal footing with commercial or
technical confidentiality. In the case of both
provisions, the arbitral tribunal retains the
discretion to determine whether the considerations
of confidentiality or sensitivity are sufficient to
warrant the exclusion from evidence or production
of those documents or other evidence. As noted in
the IBA Rules, the arbitral tribunal must find the
concerns to be “compelling” in order to exclude
the evidence.

Article 9.5 also makes clear that the arbitral
tribunal may make certain arrangements to protect
confidential information. For example, if there are
concerns that the documents may be disclosed to
third parties, the arbitral tribunal may make an
order prohibiting further disclosure of the
evidence (a confidentiality order) or direct the
parties to enter into a non-disclosure agreement. If
there is a concern that a party’s legitimate
interests call for non-disclosure of confidential
information to the other parties to the proceeding,
an arbitral tribunal may order production of
documents in redacted form, or may, where
permitted by the laws and rules applicable to the
parties and their lawyers, order that the documents
should be exchanged between counsel only (a so-
called “attorneys-eyes only” production), without
granting the parties access to them. Finally, the
arbitral tribunal can appoint an independent and
impartial expert, as provided for in Article 3.8, to
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celého dokumentu z vydania alebo dokazov moze
rozhodcovsky sendt nariadit’ primerané opatrenia
na zachovanie doévernosti dokazu podla Clanku
9.5.

Hoci sa Pravidla IBA podrobne nezaoberajd
otazkou pripustnosti dékazov ziskanych stranou v
inych rozhodcovskych konaniach, Clanok 9.2 pism.
e) sa mdze vztahovat' aj na tieto situacie. V rdmci
posudzovania, ¢i by sa malo nariadit’ alebo povolit’
vydanie alebo predlozenie takychto dokazov, moze
rozhodcovsky senat zohladnit’ povinnosti strany
tykajuce sa dovernosti podl'a prislusnych pravidiel
rozhodcovského konania alebo rozhodcovskej
zmluvy, ako aj postdenie spravodlivosti.

Ked sa v ranom navrhu Pravidiel IBA pre
dokazovanie odkazovalo len na takuto dovernost’,
uréité  medzinarodné  politické  organizacie
poukazali na to, Ze ,obchodné a technické
tajomstvo“ nemusi zahfiiat’ tajomstvo v ramci
tychto organizacii. Preto bol doplneny Clanok 9.2
pism. f), aby sa takato osobitnd politicka alebo
institucionalna citlivost’ zrovnopravnila
s obchodnym alebo technickym tajomstvom. V
pripade oboch ustanoveni si rozhodcovsky senat
ponechava pravomoc rozhodnut’, ¢i su tvahy o
dévernosti alebo citlivosti dostato¢né na to, aby
odovodnili vyliéenie tychto dokumentov alebo
inych dékazov z ddkazov alebo ich vydania. Ako je
uvedené v Pravidlach IBA, aby rozhodcovsky senat
mohol dokazy vylucit, musi tieto obavy povazovat’
za ,,opodstatnené“.

Clanok 9.5 tiez jasne uvadza, Ze rozhodcovsky
sendt moze prijat’ urité opatrenia na ochranu
dévernych informacii. Ak napriklad existuji obavy,
ze dokumenty moézu byt spristupnené tretim
strandm, rozhodcovsky senat moéze uznesenim
zakazat’ d’alSie spristupniovanie dokazov (prikaz na
zachovanie doévernosti), alebo usmerni strany, aby
uzavreli dohodu o zachovani dévernosti. Ak
existuje obava, Ze opravnené zaujmy strany si
vyZzaduju nespristupnenie ddvernych informacii
ostatnym strandm konania, rozhodcovsky senat
moze nariadit’ vydanie dokumentov v redigovanej
podobe, alebo moze nariadit, ak to umoziuju
pravne predpisy a pravidla, ktorymi sa strany a ich
pravnici riadia, aby si dokumenty navzgjom
vymienali len pravni zéastupcovia (tzv. vydanie ,.s
pristupom len pre advokatov*) bez toho, aby k nim
mali pristup strany. Napokon, rozhodcovsky senét
moze ustanovit' nezavislého a nestranného znalca
vzmysle Clianku 3.8 za téelom preskimania
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review the document concerned in order to report
to the arbitral tribunal and the parties about the
non-confidential content. The 2020 Review Task
Force clarified that such confidentiality
arrangements may be applied both at the stage of
document production and at the stage of
introduction of documents as evidence in the
proceeding.

When parties expect to rely on confidentiality or
privilege (Article 9.2(b), (e) and (f)), the parties
and the arbitral tribunal may consider whether it
would be appropriate for the parties to produce
privilege or confidentiality logs to specify their
objections.

Article 9.2(g) is a catch-all provision, intended to
assure procedural economy, proportionality,
fairness and equality in the case. For example,
documents that might be considered to be
privileged within one national legal system may
not be considered to be privileged within another.
If this situation were to create an unfairness, the
arbitral tribunal may exclude production of the
technically non-privileged documents pursuant to
this provision. In general, it is hoped that this
provision will help ensure that the arbitral tribunal
provides the parties with a fair, as well as an
effective and efficient, hearing.

Evidence Obtained Illegally

Article 9.3 is a new provision added by the 2020
Review Task Force. It provides that the arbitral
tribunal may, at the request of a party or on its
own motion, exclude evidence obtained illegally.
For example, if the law of a country where a
recording of a conversation was made prohibits
recording conversations without permission of
those involved, such recording may be considered
to have been obtained illegally and therefore the
tribunal may exclude it from the evidence.

The 2020 Review Task Force contemplated
capturing the specific circumstances in which
such evidence should be excluded but concluded
that there was no clear consensus on the issue.
National laws vary on whether illegally obtained
evidence should be excluded from evidence in
both criminal and civil court proceedings.
Similarly, arbitral tribunals have reached different
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dotknutého  dokumentu s  cielom  podat
rozhodcovskému senatu a stranam spravu o jeho
nedévernom obsahu. Revizna pracovna skupina z
roku 2020 objasnila, Ze takéto opatrenia tykajuce sa
dbvernosti mozu byt’ pouzité tak vo faze vydavania
dokumentov, ako aj vo faze predkladania
dokumentov ako dokazov v konani.

Ak strany predpokladajd, Ze sa buda odvolavat’ na
dovernost’ alebo vysadu (Clanok 9.2 pism. b), e) a
f)), strany a rozhodcovsky senat mozu zvazit, ¢i by
bolo vhodné, aby strany predlozili protokoly
ovysadich alebo dovernosti za  ucelom
konkretizovania svojich namietok.

Clanok 9.2 pism. g) je vieobecnym ustanovenim,
ktorého cielom je  zabezpeCit  procesnu
hospodérnost’, proporcionalitu, spravodlivost a
rovnost Vv prejednavanej  veci.  Napriklad
dokumenty, ktoré moézu byt povazované za
predmet vysady v ramci jedného vnutrostatneho
pravneho poriadku, sa nemusia povazovat za
predmet vysady v rdmci iného. Ak by tato situacia
mala spdsobit’ nespravodlivost, rozhodcovsky
sendt moze na zaklade tohto ustanovenia vylugit
vydanie dokumentov, ktoré nie su technicky

predmetom  vysady. Vo  vSeobecnosti sa
predpoklada, Ze toto ustanovenie pomodze
zabezpe€it, aby rozhodcovsky senat poskytol

stranam spravodlivé a zaroven G¢inné a efektivne
pojednavanie.

Nezéakonne ziskané dbkazy

Clanok 9.3 je novym ustanovenim doplnenym
Reviznou pracovnou skupinou zroku 2020.
Stanovuje, Ze rozhodcovsky senat moze na ziadost’
strany alebo z vlastného podnetu vylucit dokazy
ziskané nezakonne. Napriklad, ak pravo krajiny, v
ktorej bola nahravka rozhovoru vyhotovena,
zakazuje nahravanie rozhovorov bez suhlasu
zGCastnenych 0s0b, takato nahrdvka méze byt
povazovana za ziskanu nezékonne, a preto ju senat
moze z dokazov vylugit.

Revizna pracovna skupina z roku 2020 uvazovala o
zachyteni konkrétnych okolnosti, za ktorych by sa
takéto dokazy mali vylucit, ale dospela k zaveru,
ze Vv tejto otazke neexistuje jednoznacny
konsenzus. Vnutrostatne pravne predpisy sa lisia v
tom, ¢i by sa nezakonne ziskané dokazy mali
vylucit’ z dokazov tak v trestnom, ako aj v civilnom
stdnom konani. Obdobne aj rozhodcovské senaty
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conclusions, depending on, among other things,
whether the party offering the evidence was
involved in the illegality, considerations of
proportionality and whether the evidence is
material and outcome-determinative, whether the
evidence has entered the public domain through
public “leaks,” and the clarity and severity of the
illegality. The 2020 Review Task Force has
sought to allow for this diversity by providing that
the arbitral tribunal “may” exclude evidence under
Article 9.3 whereas it “shall” exclude evidence
where the grounds of Article 9.2 are present.

Adverse Inferences

Finally, as noted above in the discussion of
Avrticle 3, Articles 9.6 and 9.7 permit inferences
where a party has failed to produce a document or
make available other evidence required by the
arbitral tribunal. The arbitral tribunal may then
conclude that such document or evidence would
be adverse to the interests of that party. Where
such an inference is requested by a party, it may
be expected that the party will clearly and
specifically articulate reasons for the inference
and the particular inference to draw. Article 9.8
specifically grants the arbitral tribunal the
discretion to sanction parties for breaches of good
faith (see Preamble paragraph 3) by way of the
apportionment of costs or any other means
available under the IBA Rules.

* * %

The 2020 Review Task Force believes that the
revised IBA Rules preserve the careful balance
achieved by the 1999 and 2010 IBA Rules of
Evidence. It is also confident that the revisions
will further promote the use and success of the
IBA Rules as an effective mechanism to assist
parties in the conduct of international arbitrations.

PRACOVNA SKUPINA
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dospeli k rb6znym zéverom, okrem iného v
zavislosti od toho, ¢i sa strana navrhujica dokaz,
podielala na nezakonnosti, posudenia
proporcionality aci je dokaz vyznamny a
rozhodujtci pre vysledok, ¢i sa dokaz stal verejnym
v dosledku ,,unikov“ na verejnost’ a jasnosti a
zavaznosti  nezakonnosti. Revizna  pracovna
skupina z roku 2020 zamyslala povolit’ tuto
roznorodost’ ustanovenim 0 tom, ze rozhodcovsky
senat ,moze“ vylucit dokazy podra Clanku 9.3,
zatial’ ¢o dbkazy ,,m&‘“ vylucit, ak existuju dévody
uvedené v Clanku 9.2.

Zavery v neprospech

Napokon, ako je uvedené vysSie v diskusii k
Clanku 3, Clanky 9.6 a 9.7 umoziuji vyvodit
zavery v pripade, ze strana nevydala dokument
alebo nespristupnila iny dokaz pozadovany
rozhodcovskym senatom. Rozhodcovsky senét
moze vtedy dospiet’ k zaveru, ze takyto dokument
alebo dbkaz by bol v neprospech tejto strany. Ak
0 vyvodenie takéhoto zaveru poziada strana, mozno
oCakavat, ze strana jasne a konkrétne vymedzi
dbvody pre takyto zaver a uvedie konkrétny zaver,
ktory ma byt vyvodeny. Clinok 9.8
rozhodcovskému  senatu  vyslovne  priznava
opravnenie rozhodntit’ o sankcionovani stran za
poruSenic  dobromyselnosti  (vid” odsek 3
Preambuly) prostrednictvom priznania nahrady trov
alebo inym sp6sobom, ktory ma podla Pravidiel
IBA k dispozicii.

* % %

Revizna pracovna skupina z roku 2020 sa
domnieva, Ze revidované Pravidla IBA
zachovavaju  dbkladn rovnovahu dosiahnutd
Pravidlami IBA v zneniach z rokov 1999 a 2010. Je
tiez presvedéena, ze revizie budi nadalej
podporovat’ pouzivanie a uspech Pravidiel IBA ako
uéinného mechanizmu na pomoc strandm pri

vedeni medzinarodnych rozhodcovskych konani.





