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*This article is a revised and expanded version of the commentary to the
previous text of the IBA Rules, "Commentary on the New IBA Rules of
Evidence in International Commercial Arbitration", published in 2 B.L.L,
pp- 16-36 (2000), which was subsequently revised and expanded in view of
the 2010 and the 2020 revisions of the Rules.

IThe IBA Rules on the Taking of Evidence in International Commercial
Arbitration were drafted by a Working Party appointed by the Committee on
Arbitration and ADR of the International Bar Association (Committee D).
The Working Party was led by Giovanni Ughi of Italy, and its members were
Hans Bagner, Sweden, John Beechey, England; Jacques Buhart, France;
Peter Caldwell, Hong Kong; Bernardo M. Cremades, Spain; Otto De Witt
Wijnen, The Netherlands; Emmanuel Gaillard, France; Paul A. Gelinas,
France,; Pierre A. Karrer, Switzerland; Wolfgang Kiihn, Germany (former
Chair of Committee D); Jan Paulsson, France; Hilmar Raeschke-Kessler,
Germany,; David W. Rivkin, United States (Chairman of Committee D);
Hans van Houtte, Belgium; and Johnny Veeder, England

2 0n 29 May 2010, the IBA Council approved the revised version of the IBA
Rules on the Taking of Evidence in International Arbitration. In 2008, the
Arbitration Committee of the International Bar Association tasked the IBA
Rules of Evidence Review Subcommittee with review of the 1999 IBA Rules.
The Subcommittee was led by Richard Kreindler of United States/Germany,
and its members were David Arias, Spain; C. Mark Baker, United States;
Pierre Bienvenu, Canada (former co-chair of the Arbitration Committee);
Antonias Dimolitsa, Greece; Paul Friedland, United States; Nicolas
Gamboa, Colombia; Judith Gill, Q.C., United Kingdom (co-chair of the
Arbitration Committee); Peter Heckel, Germany; Stephen Jagusch, New
Zealand; Xiang Ji, China; Kap-You (Kevin) Kim, Korea; Amy Cohen
Kldsener, Review Subcommittee Secretary, United States/Germany; Toby T.
Landau, Q.C., United Kingdom, Alexis Mourre, France; Hilmar Raeschke-
Kessler, Germany, David W. Rivkin, (former chair of the Arbitration
Committee and of the Legal Practice Division), United States;, Georg von
Segesser, Switzerland; Essam al Tamimi, United Arab Emirates; Guido S.
Tawil, Argentina (co-chair of the Arbitration Committee); Hiroyuki Tezuka,
Japan; Ariel Ye, China
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(Ciuensn 2021)
KOMCHTap 10 OHOBJICHOI'O TEKCTY

Ipasun MAIO o0 oTpuMaHHs
A0Ka3iB Y Mi’KHAPOXHOMY apoOiTpaki
2020 [

Poboua epyna MAFO 1999 poxy’, [liokomimem
MAFKO 2010 poky 3 nepeensoy Ilpasun wooo
ompumanns ooxkaszie’ i Poboua 2pyna MAIO 2020
3 nepeznady Ipasun woo0o ompumanis 0oxkasie’

*IJa cmamms € nepezanAmymo ma po3UUPEHOI0 6epcicto Komenmaps 00
nonepeonvoi éepcii l[Ipasun MAIO, «Komenmaps oo onoenenux [lpasun MAIO
OO0 OMPUMAHHA OOKA3I8 V' MIHCHAPOOHOMY KOMEPYIIHOMY apOimpasiciy,
onyonikosanux & opyeomy eunycky B.L.1. na cmopinkax 16-36 (2000), saxa
32000M OY1a NepenAHYMA MA PO3WUPEHA 3 0211A0Y HA SMIHU, WO OYIU 6HeCeH]
0o Ilpasun y 2010 ma 2020 poxax.

** [pumimka 6i0 nepexnadavis: Lleili nepexnad 3 aneniiicbkoi Ha YKpaincoKy
mosy 3pobneno Ilasnom bozauenkom, Onveoio Bopoocoum, Kcenicio Ilpoxyp,

leopem  Ciocenem  ma  sidpedacogosano/giopeyenzosano  Onenoro
Ilepenenuncovkoro.

'TlpaBuna  MAIO momo OTpMMaHHA JOKa3iB Yy  MiKHApOIHOMY
KoMepLiiiHOMy apbitpaxi Oyau  nidzomoeneni  Pobouoio  epynorio,

npusnauenoro Komimemom 3 Apbimpasxcy ma Anomepnamusnux Cnocobis
Bupiwenna Cnopie Mixcnapoonoi Acoyiayii FOpucmis (Komimem D).
Pobouy epyny ouonosas Jowcosanni Yii 3 Imanii, a ii unenamu oyau Llanc
bBaenep, Ilseyis, [Dicon biui, Awuenia; Kax bByapm, ©panyis,; Ilimep
Konosen, I'onkone; bepnapoo Kpemaoec, Icnania; Ommo [Je Bimm Bitinen,
Hioepnanou, Emmanyenv [aiispo, @panyis,; Ilonv A. JKeninac, @panyis;
Il'ep A. Kappep, Llseiiyapis;, Bonvgheane Kion, Himewyuna (koauwiniil
eonosa Komimemy D); An Ilonccon, ®@panyia; linomap Pewxe-Keccaep,
Himeuuuna; /lesio. B. Pisxin, CLLA (I'onosa Komimemy D); I'anc ean I'ym,
benveia; ma /[iconni Bedep, Anenia

229 mpaens 2010 poxy Pada MAIO sameepouna nepeziamymy 6epciio
Ipasun MAIO wodo ompumanns 0okasig y mixcnapoonomy apbimpasici. B
2008 poyi Apb6impasichuii komimem Mixcnapoonoi acoyiayii ropucmis
oopyuug Iliokomimemy 3 nepeenady Ilpasun MAIO wooo ompumanns
ookasie nepeensnwymu Ilpasuna MAIO 1999 poxy. I[liokomimem ouonug
Piuapo Kpaiinonep 3 CLIA/Himeuuunu, a wienamu niokomimemy cmaiu
Jasio Apiac, Icnania; C. Mapk beiikep, CLIA; Il'ep B'engento, Kanaoa
(konuwiHitl cniseonosa Apoimpasicrnoeo komimemy), Aumowniac /limonimca,
TI'peyisa; Ilon @pionano, CLLA; Hixonac I'amboa Konymbis; [ocyodim Locun,
Koponiecokuil adgokam, Awuenisa (cniseonosa apOimpajxicnozco Komimemy);
Ilemep Xexenv, Himeuuuna; Cmisen AHeyw, Hoea 3enandis; Csn L3u,
Kumaii; Kan-1O (Keein) Kim, Kopes;, Emi Koen Knesenep, Cexpemap
ITiokomimemy 3 nepeensioy, CLLIA/Himeuuuna,; Tobi T. Jlanoay, koponiscokuii
aosoxkam, Amenia;, Anexcic Myp, @Ppanyia; [inemap Pewrxe-Keccnep,
Himeuuuna; /lesio B. Piskin, (xonuwniti I'onoea Apbimpascrnoeo komimemy
ma Bioodinenna ropuduunoi npaxmuxu), CLIA; T'eope ¢on 3ereccep,
Llgetiyapis;, Eccam Anv-Tamimi, OAE; [ioo C. Tasin, Apeenmuna
(Cnigeonosa Apbimpasicnoco xomimemy); Xipowrxi Tezyka, Hnonis; Apienv
He, Kumaii
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In every arbitration, a key issue the parties and their counsel—
as well as the arbitral tribunal—must face is the determination
of the procedures for that arbitration. The principal institutional
and ad hoc rules provide the framework for the arbitration and
add detailed provisions concerning matters such as initial
statements of the case, appointment of arbitrators and
challenges, and the nature of the award and costs—but they are
purposely silent about how evidence should be gathered and
presented in any arbitration pursuant to those rules.

Quite properly, the principal institutional and ad hoc rules do
not require that every arbitration be conducted in the same
manner and so allow parties flexibility in devising the
procedures best suited for each arbitration. Party autonomy and
flexibility are among the significant advantages of international
arbitration.

However, in many cases this intentional gap in the rules can
cause problems if the parties have conflicting views as to how
the case should proceed. This is particularly so when the parties
come from different legal backgrounds and cultures. Problems
can also occur when one or both of the parties are inexperienced
in international arbitration.

30n September 2016, the IBA Arbitration Guidelines and Rules
Subcommittee approved the Report on the reception of the IBA soft law
products, which recommended a revision of the IBA Rules on the Taking of
Evidence in International Arbitration in 2020. In 2019, the IBA Arbitration
Guidelines and Rules Subcommittee created a Task Force in charge of
revising the Rules (the “2020 Review Task Force”). The 2020 Review Task
Force was initially led by Alvaro Lopez de Argumedo of Spain and Fernando
Mantilla-Serrano of Colombia/France, in their function as co-chairs of the
IBA Arbitration Guidelines and Rules Subcommittee, and they were later
succeeded by Nathalie Voser, Switzerland and Joseph E. Neuhaus, United
States. They were assisted by the following Subcommittee Secretaries: David
Blackman, United States, Santiago Rodriguez Senior, Venezuela/Spain,
Jesuis Saracho Aguirre, Spain, and Alice Williams, France/UK/Switzerland.
The members of the 2020 Review Task Force were: Carmen Martinez Lopez,
Spain/UK; Stefan Brocker, Sweden; Cecilia Carrara, Italy; Kabir Duggal,
India/United  States; Valeria Galindez, Brazil/Argentina; Babajide
Ogundipe,  Nigeria;, Andrey  Panov, Russia; Noiana Marigo,
Argentina/United States;, Samantha Rowe, United Kingdom/Ireland; Anne-
Véronique Schlaepfer, Switzerland; Jimmy Skjold Hansen, Denmark; Helen
H Shi, China; Mohamed Abdel Wahab, Egypt; Roland Ziadé,
Lebanon/France; Daniel Busse, Germany; Pierre Bienvenu, Canada; Laura
Halonen, Finland/Germany; Ben Juratowitch, Australia/France; Tejas
Karia, India; Erica Stein, United States/Belgium,; Cosmin Vasile, Romania;
Sabina Sacco, Chile/Italy/El Salvador,; Hassan Arab, United Arab Emirates;
Ximena Herrera-Bernal, Colombia/UK; Bartosz Kruzewski, Poland;
Isabelle Michou, Canada/France; Tyler B. Robinson, United States/UK;
Ariel Ye, China.
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KitouoBuM TUTaHHAM, 3 SKHM JIOBOJUTHCS CTUKATHUCS
CropoHawm, iX mpencTaBHUKaM, a Takoxk Ckiagy apOiTpaxy y
KOXKHOMY apOiTpaxi, € BH3HAUCHHS TIPOIEAYPH TaKOTO
apOiTpaxxy. OcHOBHiI iHcTUTYUiiiHI Ta ad hoc apOiTpaxHi
perilaMeHTH PETYITIOI0Th 3aralibHi 3acaiu apOiTpaxy, 101al0uu
ORI JETaNbHI TTOJIOKCHHSI MIOJI0 TaKUX HMUTAaHb SIK TIEPIIi
3asBU Y CIIpaBi, MpU3HAYCHHS apOiTPiB Ta iX BiBOIH, a TAKOXK
XapakTep PpIlICHHS Ta TNPOIECYaIbHUX BUTpPAT, aje BOHHU
HABMHUCHO HE PEryJIOI0Th, K CaMe J0Ka3W MaroTh 30UpaTHCS
Ta ToJaBaTHCs B apOiTpaXkax 3a TAKUMH PErjlaMeHTaMHU.

IlimkoM mpaBUILHO, IO OCHOBHI IHCTHTYIiMHI Ta ad hoc
peryiaMeHTH He BUMAraroTh, 00 KOXKeH apOiTpaxk BimOyBaBcs
3a 0JIHAKOBOIO MPOIIEeypoto, Hajatoun CTOpOHAM THYYKICTh Y
pO3po0IIeHH] TpoLeaypH, sSKa MOHAWKpAIle MiAXOIUTh Il
KOXHOro apOiTpaxy. ABToHOMIs Boymi CTOPiH Ta THYYKICTb —
OJIHI 3 HAHBAXKJIUBIIIMX IIepeBar MIXXHAPOIHOTO apOiTpay.

Opmnak, y OaraThox BHITamkax, Ko CTOpOHM MaroTh Pi3Hi
HOTJISIIN IIOJI0 TPOLETYPH PO3MIIAAY CHpPaBH, TaKa HABMUCHO
3aMIICHa B pErIaMeHTaxX TNpOTrajdHa MOXE CTBOPHTH
npobaemu. OcoOIMBO 1€ CTOCYEThCS CUTYalii, Ko CTOpoHU
HOXOJATH 3 PI3HUX NPABOBUX CHCTEM Ta KyibTyp. IIpobiemu
TaK0X MOYKYTb BUHHKHYTH, KOJIX 0ZiHa a00 00uaBi CTOpOHH HE
MaroTh JOCBiy B MDKHAPOAHOMY apOiTpaxi.

3V eepecni 2016 poky Iliokomimem 3 apbimpasicnux pexomenoayiii ma
npasun MAFO nozoous 36im npo peyenyiio npagun «m ‘saxkoeo npasa» MAIO,
6 sikomy pexomenoysas onosumu Ilpasuna MAFO wooo ompumanns dokasie
v midcnapoonomy apbimpaci y 2020 poxy. B 2019 poyi ITiokomimem 3
apbimpadichux  pexomenoayili ma npasun cmeopus Pobouy epyny,
gionosioanvny 3a nepeenad Ilpasun («Poboua zpyna 3 nepeensady 2020»).
Cnouamxky Pobouy epyny 3 nepeenady 2020 ouonosanu Anveapo Jlonec oe
Apzymeoo 3 Icnanii ma @epnando Manminesa-Ceppano 3 Konymbii/Ppanyii,
ki euxonysanu @yukyii Cniseonie I[liokomimemy 3  apOIimpascHux
pexomenoayiti ma npaseun MAIO, a 3e00om ix zaminuna Hamani Bosep,
Ulseiiyapis, ma Jocozeqh E. Hotieaye, CILUA. Im donomazamu cexpemapi
ITiokomimemy: [leéio Bnexmen, CILIA, Cammwsico Poodpicec cmapuuuii,
Benecyena/lcnania, Xecyc Capauo Aeippe, Icnamia, ma Enic Binvawuc,
Dpanyia/Benuxoopumania/LLseiiyapia. Ynenamu Pobouoi epynu 3 nepeanady
2020 poxy oOyau: Kapmen Mapminec Jlonec, Icnamis/Benuxobpumanisa;
Cmegan bpoxep, Illseyia; Cecinin Kappapa, Imania;, Kabip [yeean,
Inois/CIIA;  Banepis [Tanindec, bBpasunis/Apeenmuna;  babadocioe
Oecynoine, Hieepisa; Anopii Ilanos, Pociiicbka ®edepayisn; Hosna Mapieo,
Apeenmuna/CLIA; Camanma Poy, Benuxobopumanis/Iprandis; Awuna-
Beponika llnengep, lseiiyapis; Hocummi Crvonvd Xawncen, Hanis, Xenen
X I, Kumaii; Myxameo A60erv Baxab, €eunem; Ponano 3iade,
Jlisan/@panyisa; Hanienv bycce, Himeuuuna; I1'ep b'ensento, Kanaoa; Jlaypa
Xanonen, Dinnandia/Himeuuuna;, ben Kypamosuy, Aecmpanis/@panyia;
Teac Kapisa, Inoia, Epixa Llmeiin, CLIIA/Benvein; Kocmin Bacin, PymyHis;
Cabina Caxxo, Yuni/Imanis/Canveaoop; Xacan Apab, OAE; Ximena Eppepa-
bBepnanv, Konymbis/Benuxobpumanisn, bapmow Kpyocescoruil, Ilonvwa;
[3a6env Miwoy, Kanaoa/@panyis; Taiinep b. Pobincon,
CIIIA/Benuxobpumanis; Apiens He, Kumaii.
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Almost four decades ago, the International Bar Association set
out to assist parties by providing a mechanism to fill in the gap.
The IBA is uniquely suited to provide such guidance, as its
Arbitration Committee now has more than 3,000 arbitration
practitioners from 130 countries around the world.

In 1983, the IBA adopted the Supplementary Rules Governing
the Presentation of Evidence in International Commercial
Arbitration (the “1983 Rules*). The 1983 Rules were generally
well received and were frequently discussed at arbitration
conferences as an example of the harmonisation procedures that
can occur in international arbitrations.

By 1999, the nature of international arbitration had changed
significantly. New procedures had developed; different norms
as to appropriate procedures had taken root; and the scope of
international arbitration had grown considerably, as many
regions of the world formerly inhospitable to international
arbitration embraced it.

As a result, the 1983 Rules needed to be updated and revised,
and in 1997 Committee D of the IBA (now called the
“Arbitration Committee”) formed a new Working Party,
chaired by Giovanni Ughi of Italy, to do this. The Working
Party consisted of 16 members (see fn 1). It held many meetings
and discussed the Rules at public meetings of the IBA in Delhi
in November 1997 and in Vancouver in September 1998. Drafts
were also circulated for public comment to Committee D
members and others, and were discussed at numerous
arbitration conferences. The Working Party considered
comments received throughout this process in drafting the final
IBA Rules on the Taking of Evidence in International
Commercial Arbitration, which were adopted by the IBA
Council on 1 June 1999 (also referred to herein as the “1999
IBA Rules®).

The IBA Rules on the Taking of Evidence in International
Commercial Arbitration were well received as a useful
harmonisation of the procedures commonly used in
international arbitration and were widely used in international
arbitrations. In 2008, the IBA's Arbitration Committee
established the IBA Rules of Evidence Review Subcommittee
and tasked it with reviewing and, as needed, updating the 1999
IBA Rules on the Taking of Evidence in International
Commercial Arbitration. It held many meetings and discussed
the Rules at open fora of the IBA in Buenos Aires in October
2008, in Dubai in February 2009, and in Madrid in October
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Maitke 4oTHpH AECATHIITTA ToMy MiXHapoaHa acomiamis
IOpHUCTiB Bupimmia xonoMortd CTopoHaM, 3alpoBaJWBIIN
MeXaHi3M, TOKJIMKaHWH 3aII0BHUTH 3TraiaHy nporaiuay. MAIO
VHIKaJBbHO MiAXOOUTH Uil HaJaHHA TaKUX PpEKOMEHMaIii,
OCKiNTbKH ApOiTpakKHUI KOMITET 3apa3 BKIIIo4ae B ceOe Oinbliie
HiXK 3 000 apOiTpakHUX CIIEIiaTicTiB-IpakTUKIB 13 130 kpain
CBITY.

B 1983 pomi MAIO mpwmitHsuta JlogaTkoBi TpaBWiia IMOZIO
MTOJTaHHSI JTIOKA3iB y MDKHAPOTHOMY KOMEPIIIHHOMY apOiTpaxi
(«IIpaBumna 1983 poky»). [IpaBuna 1983 poky Oynu, B Lijiomy,
Jo0pe CIpuiHATI 1 yacTo 0OroBoproBayMcs Ha apOiTpakKHUX
KOHQEPEHIIIAX SK MPHKIAJ TapMOHI3alil Mpouexyp, sKi
ICHYIOTb B MDKHApOAHOMY apOiTpaxi.

3 1999 poky mnpupoma MiKHAPOJTHOTO apOiTpaKky 3HAYHO
3MmiHuIacsa. Po3BUHYINCH HOBI MPOTIEAYPH; BKOPIHWINCH Pi3HI
HOPMH INOJO HAJEXHOCTI MpoUeayp; 3HAYHO 3POCIH
MacmTabu MDKHApOJTHOTO apOiTpaxKy, OCKUTBKH Oarato
pETIOHIB CBITy, paHile HEAPYXHIX U1 MDKHAPOIHOTO
apOiTpaxxy, NpUHHSITH HOTO.

B pesynbrari, [IpaBmna 1983 poky moTpiOHO Oyi10 OHOBHUTH Ta
nepernsayTd. Tomy B 1997 pomi Komiter D (mmHI —
«ApOiTpaxxauit KomiTeT») chopMyBaB AJsl LHOTO HOBY Pobouy
rpyiy, sky odoymmB JxomanHi Yr1i 3 Itami. PobGoua rpyma
ckiaganacs 3 16 uneniB (muB. mpumitky 1). I'pyma mpoBena
Oarato 3ycTpiuedi Ta obroopwna IlpaBuna Ha myOnmiuyHHX
3axogax MAIO B [leni B tucronani 1997 poky ta Bankysepi y
BepecHi 1998 poky. JloqaTKOBO MTPOEKTH Oy PO3MOBCIOIKEH]
I yOsiuHOro oOroBopeHHs 1 HagaHi wieHam Kowmitery D ta
iHmmM ocobam. Kpim 1poro, mpoekTn oOroBOprOBajMCs Ha
Oarathox apOiTpakHUX KOoH(epeHiisx. OTpuMaHi KOMEHTapi
Oymn posrisHyTi Po6oworo rpymoro Tmij dac CTBOPEHHS
¢inansHOi Bepcii [Ipasun MAIO mono orpuMaHHs JOKa3iB B
MI>KHApOIHOMY KOMEPLIHHOMY apOiTpai, siKi OyJId NMPUHHATI
Pamoro MAIO 1 depBus 1999 poky (TakoX 3ramyroThCs B
oMy JOKyMeHTi sk «lIpaBuma MAIO 1999 poky»).

IIpaBuna MAIO 110710 OTpUMaHHS TOKa3iB B MIXKHAPOIHOMY
KoMepLiiftHOMY apOiTpaxi Oynu goOpe NpUHHATI K KOPUCHUN
3Bil YacTO 3acTOCOBYBaHMX B MDKHAPOAHOMY apOiTpaxi
npouenyp Ta  OTPUMaliM  INUPOKE  3aCTOCYBAaHHSA B
MiKHapomHoMy apOiTpaxi. B 2008 poii ApOiTpakHIi KOMITET
MAIO 3acnysaB Ilizkomiter MAIO 3 mepernsay IlpaBun i
JIOpy4YUB HOMY TeperisgaTd Ta 3a IHOTpeOH OHOBIIOBATH
IlpaBuma MAIO 1999 poky momo OTpuUMaHHS IOKa3iB B
MDKHapOAHOMY KoMepuiiiHomy apOitpaxi. [ligkoMiTeT mpoBiB
Oarato 3ycTpiueli Ta obroBopuB IIpaBuma Ha BIOKPUTHX
Malmandukax B byeHoc-Alipeci y sxoBTHI 2008 poky, B Jy0Oai
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2009. It conducted an online survey of Arbitration Committee
members and others in 2008. In early 2010, the Arbitration
Committee circulated a draft for public comment. The
contemplated revisions were discussed at numerous arbitration
conferences, and the comments received were duly considered
throughout this process. The revised IBA Rules on the Taking
of Evidence in International Arbitration were adopted by the
IBA Council on 29 May 2010 (referred to herein as the “2010
IBA Rules of Evidence®).

The resulting text of the 2010 IBA Rules of Evidence reflected
the Arbitration Committee's wish to change and update only as
necessary to reflect new developments and best practices in
international arbitration since 1999. The word “commercial®
was deleted from the title of the Rules to acknowledge the fact
that the IBA Rules of Evidence may be and are used both in
commercial and investment arbitration.

Upon completing its review of the 2010 IBA Rules of Evidence,
the 2020 Review Task Force recommended only a limited
number of changes, mostly to ensure greater clarity. These
changes include: (1) adding a reference in Article 2 to issues of
cybersecurity and data protection in the list of issues that the
initial consultation on evidentiary issues may address; (2)
adding the term “Remote Hearing™ in the definition section and
amending Article 8 to provide expressly for Remote Hearings
and for the Tribunal to establish a protocol on conducting such
a Remote Hearing; and (3) adding a provision in Article 9 that
the Arbitral Tribunal may exclude evidence obtained illegally.

The changes as set out in the new version of the rules also
reflect the 2020 Review Task Force’s consideration of
comments sought from over 160 arbitral institutions globally
and the members of the 1999 Working Party and 2010 Review
Subcommittee.

The IBA Rules of Evidence contain procedures initially
developed in civil law systems, in common law systems and in
international arbitration processes themselves. Designed to
assist parties in determining what procedures to use in their
particular case, they present some (but not all) of the methods
for conducting international arbitration proceedings. Parties
and arbitral tribunals may adopt the IBA Rules of Evidence in
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B jotomy 2009 poky Ta B Maapuai B xoBTHI 2009 poky. B
2008 pomi IlizkoMiTeT MPOBIB OHJIAWH-ONUTYBaHHS YICHIB
Ilinkomitery Ta iHmmx Oaxaroumx. Ha mouatky 2010 poky
ApOiTpa)XHUI KOMITET PO3MOBCIOAUB MPOEKT AJIsl IMyOJIi4HOTO
obroBopenns. llepenbauyeni 3miHM Oynu OOroBOpeHi Ha
YUCIICHHUX  apOiTpakKHUX  KOH(QEPEHLIsAX, a OTpUMaHi
KOMEHTapi Oy/M HAaJCKHUM YMHOM pO3IJIAHYTI. 29 TpaBHs
2010 poky mepermsaayTi I[lpaBuna MAK mono otpumanHs
JIOKa3iB y MiDKHApOJHOMY apOiTpaki Oyiu mpuitHsTi Panoro
MAIO (3ranmyroTtbest B IbOMY JOKyMeHTi sik «[IpaBuna MAIO
o010 oTpuManHs 1okasiB 2010 poky»).

®dinanpauit TeKCT [Ipamn MAIO mono oTpuMaHHS TOKa3iB
2010 poxy BimoOpazuB OaxaHHs ApOITPaKHOTO KOMITETY
BHOCHTH 3MiHHU Ta OHOBJICHHS JIMIIE B pa3i HEOOXiITHOCTI
BIIOOpa)KEHHS HOBUX TEHICHIIIH Ta HAWKpamUX TPAKTHK
MDKHApPOIHOTO apOiTpaxy, mo 3 sBHINCH mcisa 1999 poky.
CroBo «koMmepLiiiHui» Oyi0 BumydeHo 3 Ha3BH lIpaBui, mo0
nigkpecauTy Toi dakt, mo [Ipasmia MAKO 1010 oTpuMaHHS
JIOKa3iB MOXXYTh BUKOPUCTOBYBATHCS SIK Y KOMEPIIITHOMY, TaK
1 B IHBECTHLIHHOMY apOiTpaxi.

Ilicns  3aBepmenns mneperiaay Ilpasunm MAIO  momo
orpumanHs noka3iB 2010 poky, Poboua rpyma 3 meperismy
2020 poky 3ampornoHyBajia JAOBOJI HE3HAYHY KiJIBKICTh 3MiH
(3me6impmioro,  yrouydenb). Lli  3MiHM  CcTOCyBajuCs:
(1) norroBHeHHsT ~ cTAaTTi 2 TIOCHJIAHHSAM Ha  TIUTaHHS
KibepOe3nekn Ta 3aXUCTy JaHUX Y CIIUCKY UTaHb, SIKi MOKYTh
OyTH pO3TJSIHYTI Ha MEPIIMX KOHCYJBTALifAX IIOAO IOKa3iB;
(2) BrutoueHHs TepMiHy «JlucTaHIiiHE CITyXaHHS» 0 PO3ILTY
3 BU3HAYCHHSAM TEPMiHIB Ta BHECEHHS 3MiH JO CTarTTi 8, m00
npsMO TependaynTu MmpoBeneHHs JucTaHmiifHuX ciyxaHb Ta
BcTaHoByieHHsT CkiagoM apOiTpaxy MPOTOKONY TPOBEICHHS
Takoro JIMCTaHIIHHOTO cIyXaHHS; Ta (3) BKIIOUSHHS B CTATTIO
9 monoxeHHs npo Te, mo Ckiaaa apOiTpaky MOXKe BUKIIOUYUTH
JIOKa3u, OTpUMaHI1 HE3aKOHHO.

3MiHM, BHKJIaJeHI B HOBiIM peNakiii MpaBWI, TaKOX
BioOpakaroTh po3risi Pobouoro rpymnoro 3 nepernsay 2020
pPOKYy KOMEHTapiB, OTpHUMaHUX Big Oimeme HiDK 160
apOiTpaXXHUX YCTaHOB 3 YCbOTO CBITY, WieHiB Pobouoi rpynu
1999 poky Ta Ilinkomitety 3 meperiany 2010 poky.

IlpaBuma MAIO 1momo oTpuMaHHS JOKa3iB  MICTATh
IpoLEeNyPH, PO3pPOOJIeHI SIK B CUCTEMaX KOHTHHEHTAIBHOTO Ta
3arajJbHOTO MPaBa, TakK i 0e3MocepeTHbO B CAMUX MIXKHAPOTHUX
apOiTpakHuX mporecax. [IpusHadeni gonomortu CTopoHam y
BU3HAYCHHI, $KYy TIPOIEAYypy BHKOPHCTOBYBaTH B IX
KOHKpETHii cmpasi, [IpaBuna mpeacraBisiioTs Aeski (aje He
BCl) METOOW  BEOCHHS  MDKHApPOAHUX  apOiTpakHHX
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whole or in part—at the time of drafting the arbitration clause
in a contract or once an arbitration commences—or they may
use them as guidelines. Parties are free to adapt them to the
particular circumstances of each matter.

This article describes the essential provisions of the IBA Rules,
as revised in 2010 and 2020, and provides some background on
their drafting and the revision process. The 2020 Review Task
Force and IBA Arbitration Guidelines and Rules Subcommittee
hope this commentary will be helpful to parties in determining
whether or not to use the IBA Rules of Evidence and how best
to apply them in their particular arbitration. The IBA Rules of
Evidence and translations of the Rules into various languages
are available for download at www.ibanet.org.

Preamble

It was considered important to identify certain general
principles which governed the IBA Rules of Evidence, so that
parties and arbitral tribunals could best understand how to apply
them. The Preamble is also important in illustrating both what
the IBA Rules of Evidence hope to accomplish and what they
do not intend to do.

i.  The Preamble notes that the IBA Rules of Evidence are
“designed to supplement the legal provisions of the
institutional, ad hoc or other rules that apply to the
conduct of the arbitration”. The IBA Rules of Evidence
are not intended to provide a complete mechanism for
the conduct of an international arbitration (whether
commercial or investment). Parties must still select a
set of institutional or ad hoc rules, such as those of the
ICC, AAA, LCIA, SIAC, HKIAC, UNCITRAL or
ICSID, or design their own rules, to establish the
overall procedural framework for their arbitration. The
IBA Rules of Evidence fill in gaps left in those
procedural framework rules with respect to the taking
of evidence.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /
KOHCOJIIJOBAHI TIPABKH

npoBajkeHb. Crtoponn Tta Crxiag apOiTpaxy MOXYTh
JIOMOBUTHCH 3acTtocoByBaTH llpaBuina MAIO 3 oTpumanHA
JTOKa3iB (ITOBHICTIO a00 YaCTKOBO) ITiJT Yac MiATOTOBKU TEKCTY
apOITPaXXHOTO 3aCTEPEKECHHS B OCHOBHOMY KOHTpakTi abo
miciss  movatky — apOitpaxy, a0o  BOHHM  MOXYTh
BHKOPHCTOBYBATH iX SIK KepiBHI MPUHITATIH. CTOPOHH MOXYTh
BUIBHO afanTyBatH [IpaBnia 10 KOHKPETHUX 00CTaBUH KOXKHOT
CIpaBH.

Ilst crarts ommcye cytreBi monokeHHS I[IpaBmm MAIO,
nepernsHyTiXx B 2010 ta 2020 pokax, Ta Hagae MEBHY
iH(popMaLito Tpo iX po3poOKy Ta mpouec 3miHu. Pobova rpymna
3 meperimany 2020 poky Ta Ilimkomiter 3 apOiTpa)kHUX
pexkomeHnanii ta mpaBuwn MAIO crnoxpiBaroThes, MmO el
Komenrap crane kopucuum ansi CTopiH y BHU3HA4YeHHI
HeoOxinHocTi Bukopuctanss [Ipasun MAIO 1mon0 orpuMaHHs
JIOKa3iB Ta iX SKHAHKPAIIOro 3aCTOCOBYBAHHS B KOXHOMY
KOHKpeTHoMY apOitpaxi. [IpaBuia moao oTpuMaHHS 10Ka3iB
ta mepeknax [lpaBun Ha pi3HI MOBM JIOCTYIHI JUIs
3aBaHTAKEHHS 3a MOCHJIAHHIM Www.ibanet.org.

IIpeamOyaa

byno Bu3HaHO 3a HEOOXiIHE BU3HAYWUTH IIEBHI 3arajbHi
npuHIMNHY, ki 0 perymoBanu Ilpasuna MAR momo
OTpUMaHHsI 10Ka3iB, 106 Croponu ta Ckiaza apbiTpaxy MOrin
IMOHAWKpAIe 3pO3yMITH, K IX 3aCTOCOBYBaTH. TaKoX,
IIpeamOyna BaskuBa 1151 IEMOHCTpAITIT sIK TOTO, Yoro [Ipapmiia
MAIO mo/10 OTprMaHHS JOKa3iB HAMArarThCs TOCSTTH, TaK 1
TOTO, Ha 1110 BOHH HE CIIPSMOBaHi.

i. B IlpeamOymi 3a3nadeno, mo IIpasmra MAKO mono
OTPUMaHHs JOKa3iB «pO3pO0JIEHO Ha JONATOK M0
MPaBOBUX HOPM IHCTUTYIUWHUX, ad hoc Ta IHIIAX
MpaBWJI, SKI 3aCTOCOBYIOTBCS Ui IMPOBEICHHS
apOitpaxy». IlpaBuna MAIO mono oTpumanHs
JIOKa3iB HE CHPSAMOBAaHI Ha BCTAHOBJICHHS BCi€l
MPOLCAYPH IPOBEACHHS MIXHAPOIHOIO apOiTpaKy
(xomepirifiHorO 9M iHBecTHUIiitHOTO). [1[00 BCTaHOBUTH
3arajbHi TpPOIECYalbHI paMKHA JUIsl KOHKPETHOTO
apOiTpaxxy, CTOpOHHU BCe-TaKu MMOBHHHI 00paTy HaOIp
IHCTUTYUIHHUX 4u ad hoc TpaBWI, TakKuX SIK
apOitpaxxnuii permament ICC, AAA, LCIA, SIAC,
HKIAC, UNCITRAL uu ICSID, abo po3poOutu
BiacHi mpaswia. [IpaBmna MAK momo oTpuMaHHS
JTOKa3iB 3aMIOBHIOIOTH MPOTAIMHY 3 TUTaHh OTPUMAHHS
JIOKa3iB, HAsBHI B TaKUX PaMKOBUX MPOIECYaATbHUX
nmpaBmiIax (perJamMeHTax).


http://www.ibanet.org/
http://www.ibanet.org/
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As the very first sentence of the Preamble notes, the
IBA Rules of Evidence are intended to provide an
“efficient, economical and fair process* for the taking
of evidence in international arbitration. This principle
informs all the IBA Rules of Evidence. The 1999
Working Party considered that as international
arbitration grows more complex and the size of cases
increases, it is important for parties and arbitral
tribunals to find methods to resolve their disputes in the
most effective and least costly manner. The 2010
Review Subcommittee revised this sentence to include
expressly the principle of fairness. This change goes
hand in hand with the revision to paragraph 3 of the
Preamble, which now includes a requirement that each
Party shall act “in good faith in the taking of evidence
pursuant to the IBA Rules. At the discretion of the
arbitral tribunal, violation of the good faith requirement
can result in the consequences set forth in Articles 9.6,
9.7 and 9.8.

It was recognised that there is not a single best way to
conduct all international arbitrations, and that the
flexibility inherent in international arbitration
procedures is an advantage. Therefore, it was
considered important to note specifically, in paragraph
2 of the Preamble, that the IBA Rules of Evidence are
not intended to limit this flexibility. Indeed, as noted in
that paragraph, the IBA Rules of Evidence should be
used by parties and arbitral tribunals in the manner that
best suits them.

The Preamble notes the overriding principle of the IBA
Rules of Evidence that the taking of evidence shall be
conducted on the principle that each party shall be
“entitled to know, reasonably in advance of any
Evidentiary Hearing or any fact or merits
determination, the evidence on which the other Parties
rely*. This principle infuses all of the provisions of the
IBA Rules of Evidence. Accordingly, the provisions for
the exchange of documentary evidence, witness
statements, and expert reports, among others, provide
each party and the arbitral tribunal with significant
information about each side’s evidence.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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Sk 3a3HadeHO B Haimepmomy pedeHHi IIpeamOymm,
IIpaBmia MAK 1momo  oTpuMaHHS  JIOKa3iB
cupssMOBaHi  Ha  3a0e3meucHHS — «e()EKTHBHOTO,
€KOHOMHOTO Ta CIIPAaBEJIMBOTO MPOLECY» OTPUMAHHS
JOKa3iB y MixkHapoIHoMy apOitpaxi. Lleit mpuHImn €
3acagamunM it Bcix  [Ipasun  MAKO  miomo
oTpuMaHHs JoKa3iB. Poboua rpyma 1999 poky
3a3Havyana, mo Croponam Ta Ckiagy apOiTpaxy
BOXIUBO 3HAUTH METOAM BHUPINICHHS CIOPIB B
HAOUTBII  e(pEeKTUBHUH Ta EKOHOMHHU CIociO,
OCKIJIBKM MDKHApOOHHMH apOiTpak  CKJIAAHIMIAE 1
MacITabHICTh apOITpa)KHUX  CHOpaB  3pOCTae.
[Migkomiter 3 mepernsaay 2010 poky mneperyissHyB Iie
pedeHHs, OO0 TPSAMO IHKOPIOPYBAaTH B HBOTO
NPUHIMII cripaBeyiuBocTi. LI 3MiHa #ige mapaneiabHo
31 3miHamu B myHKTi 3 IlpeamOynum, sikuii Temep
nepeadayae BUMOTY IPO Te, IO IMijJ Yac OTPUMAaHHS
mokaziB  BimmoBimHO nmo IlpaBun MAIO, koxHa
CropoHa MOBHHHA AiSITH «100pocoBicHO». Ha poscyn
Cknamy apOiTpaxKy, NOpYIIEHHS BHUMOTH MIOMO
MOOPOCOBICHOCTI MOXeE TIPU3BECTH O HACHIJIKIB,
BUKJIAJICHUX Yy cTaTTsax 9.6, 9.7 Ta 9.8.

Byno BW3HaHO, IO HE ICHYE €IWHOTO HANKpaIioro
crnoco0y Ansi TMPOBEACHHS BCIX  MIDKHAPOJHHX
apOiTpaxiB i MO0 THYYKICTh, MpUTaMaHHA IPOIETypi
MDKHapomHOTOo apOiTpaxy, € ii mepeBarow. Tomy,
OyJ10 BU3HAHO BXXJIMBHUM YiTKO 3a3HAYMTH Y MYHKTI 2
IIpeamOymu, mo IlpaBuna MAIO momo oTpumaHHS
JTOKa3iB HE MalOTh HA METI OOMEXKHUTH TaKy THYUYKICTb.
HiiicHo, sIK 3a3Ha4eHO B LBbOMY IyHKTi, CTOpOHHU Ta
Cknan apOiTpaxkxy MOXYTh 3acTocoByBaTu llpaBuia
MAIO 110710 OTpUMaHHS J0Ka3iB y CHOCIO, KUK 1M
HaNOIbIIE TT1IXOIUTh.

B IIpeamOyii 3a3Ha4€HO OCHOBOIIOJIOKHHUI TTPHHITATI
IIpaBunm MAIO moa0 oTpuMaHHs T0Ka3iB, BiAMOBITHO
JI0 SKOTO OTPUMAHHS JIOKa3iB Mae BimOyBaTucCs 3
ypaxyBaHHSM TOTO TPUHIUMY, 1O KoxHa CTOpoHa
«Ma€ TpaBO 3HAWOMHUTHCA 3 JOKa3aM{, Ha SKi
nocunaroThes iHMmI CTOPOHU, B PO3YMHHM CTPOK JO
npoBeaeHHs CiyxaHHS 1100 J0Ka3iB a00 yXBaJeHHS
OyZb-KOTO  pIlIEHHs IOJ0 CYTi CHOpaBd UM
BCcTaHOBJICHHS (akTy». Lleli npuHIMO HACKpPiI3HO
npoHusye yci Hopmu [Ipasun MAIO mono orpumanas
JI0Ka3iB.  BiAmoBigHO, HOpMH  II0A0  OOMiHY
JIOKyMEHTAJIbHUMH JI0Ka3aMHU, TOKa3aHHSIMH CBIJIKIB
Ta BHUCHOBKAMH €KCIIEPTiB, Cepej IHIIOro, HaTaroTh
kokHiE Croponi Ta Ckiany apOiTpaxy 3HA4YHY
1H(pOopMarriro mpo mokazu KoxHoi 31 CTOpiH.
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Definitions

The Definitions section of the IBA Rules of Evidence sets forth
basic definitions to be applied in the IBA Rules of Evidence.
The definitions are generally straightforward, with commonly
understood meanings. The definitions themselves do not
provide any substantive rules of conduct or evidence.

One definition that is not so commonly used is that for “General
Rules®. This term refers in the IBA Rules of Evidence to the
institutional or ad hoc rules according to which the parties are
conducting their arbitration, such as those of the ICC, AAA,
LCIA, SIAC, HKIAC, UNCITRAL and ICSID. The term is
used in Articles 1.3 and 1.5, which discuss among other things
conflicts between the IBA Rules of Evidence and other rules
that govern the arbitration proceeding.

The definition of “Document® in the 1999 IBA Rules was broad
enough to include most forms of electronic evidence. The 2010
Review Subcommittee introduced minor changes intended to
ensure that all forms of evidence, including electronic evidence,
are subject to the IBA Rules and may be requested, subject to
(i) the requirements of Article 3.3, including satisfaction of the
relevance and materiality standard, and (ii) the reasons for
objection set forth in Article 9.

The 2020 Review Task Force added the defined term “Remote
Hearing®, which is used in new Article 8.2. The definition
reflects the fact that hearings, while not being “virtual® in the
common understanding of the term, may increasingly be
conducted, in whole or in part, using teleconference,
videoconference or other communications technology that
allows all or some participants in more than one location to
participate simultaneously. The provisions of Article 8.2, which
calls for establishing a Remote Hearing protocol and suggests
issues that the protocol may deal with, apply to all such forms
of Remote Hearings.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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BuzHauyeHHS TepMiHiB

Posnin «Busnauenns tepwminiBy IlpaBun MAIO momo
OTpUMAaHHS JIOKa3iB MICTUTh OCHOBHI TEpMiHH, SKi
3acTocoByIoThcs B [IpaBmmax MAIO momo oTpuMaHHS
JOokasziB. Sk mpaBwio, TepMiHAM HagaHi MPOCTI  Ta
3araJbHONPUAHATI  3HAYCHHS. TepMiHM  HE  MICTATH
MaTepialbHO-NPaBOBUX HOPM MIOAO TPOBEJCHHS MPOLEAYPU
Y{ TOKa3iB.

€auHui TepMiH, SIKMH HE TaK 4acTO BHKOPHCTOBYETHCS — L€
«OcnoBHi mpaBunay. B IlpaBmrax MAIO mono orpumaHHsS
JIOKa3iB IIeW TepMiH BiJICWIIa€ IO IHCTUTYIIHHUX a00 ad hoc
MpaBwJI, Takux K apOiTpakHi permamentu ICC, AAA, LCIA,
SIAC, HKIAC, UNCITRAL Tta ICSID, saxi Croponu
3aCTOCOBYIOTh Uil TpoBeldeHHA  apOitpaxy. Tepmin
BUKOPHUCTOBYEThCA B cTaTTax 1.3 ta 1.5, sxi, okpiM iHIIMX
MUTaHb, CTOCYIOThcs KOHQUTIKTIB Mix [TpaBumamu MAIO mono
OTPUMaHHs JI0OKa3iB Ta IHIIMMH NMpPaBUJIaMH, SIKi PEryJIOITh
apOiTpakHe MPOBAIKEHHS.

Tepmin «/lokyment y Ilpasmimax 1999 poky OyB J0CTaTHBO
IIUPOKUM, 100 BKJIFOYATH OUIBIIICTh BUJMIB EJIIEKTPOHHUX
nmokaziB. Ilimkomiter 3 meperisimy 2010 poky mpeseHTyBaB
HE3HAYHI 3MiHM, CIPSIMOBaHi Ha 3a0e3MeUYeHHs TOro, 1100 BCi
BUJM JIOKA3iB, BKIFOYAIOUW CJICKTPOHHI, MiMaJaddl Mia Jito
[IpaBun MAIO Ta mornu Oyti BuTpeOyBaHi 3 ypaxyBaHHSIM
(1) BuMor crarti 3.3, BKJIIOYAIOYU JOTPUMAHHS KPUTEPIiB
BITHOCHOCTI Ta icTOoTHOCTI, 1 (ii) miaCTaB aJsl 3alepeycHb,
BUKJIaJICHUX Y CTaTTi 9.

PoGoua rpyma 3 mepersimy 2020 poky Aomana BU3HAYCHHS
TepMiHy «JlucTaHIiiHEe CITyXaHHS», SKU BUKOPUCTOBYETHCS B
HOBill ctarri 8.2. BusHaueHHs BimoOpakae To#l ¢akr, 1m0
CIIyXaHHA, TIONPH Te, M0 B 3arajJbHONMPHIHATOMY pPO3yMiHHI
ILOTO TEPMiIHYy BOHH HE € «BIPTyaJbHHMH», BCE YaCTillle
MOXYTh HPOBOAUTHUCS MOBHICTIO 200 4aCTKOBO 3a JOIIOMOT0I0
TenekoHpepeHIlii, BigcokoHpepeHii ado IHITUX TEXHOJIOT1M
3B’S3KY, SIKi JO3BOJISIOTH OJIHOYACHY YYACTh yCiX a0o0 JIEesKUX
YYaCHHUKIB, IO 3HAXOAATHCA OUIBII HIX B OJHOMY MICII.
Hopmu crarri 8.2, sKi 3aKIMKalOTh CTBOPHTH IPOTOKOJ
JIuCTaHLIHHOrO CIIyXaHHSA Ta IMPOIMOHYIOTh IHMTaHHS, SKi
MOXYTh OYTH PO3IJIAHYTI B MPOTOKOJI, 3aCTOCOBYIOTHCS 0
BCiX (hopM JlucTaHIiIHUX CITyXaHb.
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Article 1 — Scope of Application

International arbitrations are subject to general rules
establishing the procedural framework for the arbitration and to
mandatory law relating to arbitration procedure at the seat of
the arbitration. Therefore, while the IBA Rules of Evidence
have been drafted to conform with the principal institutional
and ad hoc rules generally used by parties, conflicts may
nevertheless arise with the other set of rules chosen by the
parties (the “General Rules* in the parlance of the IBA Rules of
Evidence) or any mandatory legal provisions. Article 1 sets
forth several basic principles as to how arbitral tribunals should
apply the IBA Rules of Evidence in the event of a conflict with
any of these other provisions.

In a conflict between the IBA Rules of Evidence and mandatory
legal provisions, the mandatory legal provisions shall govern.

In a conflict between the IBA Rules of Evidence and the
General Rules (i.e., the institutional or ad hoc rules chosen by
the parties), the parties have a right, in keeping with the
principle of party autonomy which is central to any
international arbitration, to resolve this conflict in the manner
they choose, as long as both parties agree. In the absence of
such agreement, the arbitral tribunal shall try to harmonise the
two sets of rules to the greatest extent possible. Articles 1.1, 1.3
and 1.5 express a priority for applying the IBA Rules of
Evidence in the taking of evidence over the General Rules, as
the agreement on the IBA Rules of Evidence is generally the
more specific agreement on evidentiary issues. However, the
2020 Review Task Force inserted the phrase “to the extent
possible® in Article 1.3 to acknowledge the fact that a conflict
of two potentially applicable rules may make it impossible to
accomplish the purposes of both sets of rules.

In the event of a dispute regarding the meaning of the IBA Rules
of Evidence, or if both the IBA Rules of Evidence and the
General Rules are silent on a particular issue, then the IBA
Rules of Evidence instruct the arbitral tribunal to respect the
purposes or general principles of the IBA Rules of Evidence,
such as those set forth in the Preamble, to the greatest extent
possible in their decisions on procedural issues.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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CratTs 1 — Cdepa 3acTocyBaHHA

MixHaponauii  apOiTpak TPOBOIUTHCSA  BIAMOBIAHO 1O
OCHOBHHUX IPaBWJ, IO BCTAHOBJIIOIOTH MPOIECyabHI PaMKU
apbOiTpaxy, Ta IMIIGpaTHBHOTO 3aKOHOJABCTBA  MICIII
apOiTpaxy, MO CTOCYEThCs apOiTpakHoi mporeaypu. I xoua
[IpaBuna MAIO mono orpumanHs JoKa3iB Oynu po3poOiaeHi
TaKUM YUHOM, 1100 BiITIOBIJaTH OCHOBHHUM IHCTUTYILIHHUM Ta
ad hoc periamMeHTaMm, SKi 3a3BUYail BHKOPHUCTOBYIOTHCS
CropoHamH, CYIEPEYHOCTi BCE-TaKW MOXYTh BHHUKATH, IMO-
nepiie, 3 IHIIMMHK 3BOAaMH IpaBui, oOpaHnumu CTOpoHaMu
(«OcHoBHMMY TIpaBUIamMu» B TepMmiHax [Ipasun MAIO mozo
OTpHMaHHs  JI0Ka3iB), abo, mTo-Ipyre, 3 OyIb-IKHMH
iMIepaTUBHUMH HOpMaMH nipasa. CTaTTs 1 BCTAaHOBIIOE KiJIbKa
OCHOBHUX TPHHIMUMIB 1og0 Toro, sk Ckmax apOiTpaxy
moBuHEH 3acTtocoByBatu [IpaBmma MAIO mono orpumaHHS
JOKa3iB y BHNAAKY iX CyNEpeyHOCTi 3 OyIb-KMMH IHLIMMU
MOJI0KECHHSIMH.

VY Bumaaky cymepeuHocTi Mix IIpaBunmamum MAIO mono
OTPUMaHHs JIOKa3iB Ta IMIEpaTHBHUMH HOpPMaMH IIpaBa,
3aCTOCOBYIOTHCS IMITEpATUBHI HOPMH TTpaBa.

VY Bumaaky cynepeuHocTi Mix IlpaBumamum MAIO momo
OTpUMaHHS JI0Ka3iB Ta OCHOBHUMH TpaBWJIaMH (HAIIPHKIA,
IHCTUTYIIIHHUMH 49U ad hoc pernameHTamMu, OOpaHUMH
Croponamu), CTOpOHM MalOTh TMPaBO, BIAMOBIAHO JO
NPUHIMITY aBTOHOMIii BOJI, SIKHH € HapiXHUM Y OyIb-KOMY
MDKHApOIHOMY apOiTpaki, BHUPIIIATH ITIO0 CYIIEPEYHICTH B
oOpaHnit HUMH cTI0Ci0 (32 3ro[010 000X CTOpiH). Y BHITAIKY
BifcyTHOCTI 3rogm 000x Cropin, Cknam apbitpaxy wMae
crpoOyBaTH MaKCHMaJbHO Y3TOJUTH JBa 3BOAM TIPaBUIL.
Crarti 1.1, 1.3 Ta 1.5 HazmawoTh NPIOPUTET 3aCTOCYBAHHIO
[IpaBun MAIO mono orpumanss joka3iB Hax OCHOBHUMH
NpaBUJIaMH, OCKUIBKHM AOMOBIEHicTh mpo IlpaBuna MAIO
00 OTPUMAaHHS JIOKa3iB, 3a3BHYail, € «CIEI[laIbHOIO»
JIOMOBJICHICTIO 3 TUTaHb Joka3ziB. [Ipore, Poboua rpyma 3
neperisny 2020 poxy nonana ¢ppasy «HaCKITBKH LE MOKIUBOY
B ctaTTi 1.3, m0O0 BU3HATH TOU (aKT, IO CYNEPEUHICTh ABOX
MOTEHIIHHO 3aCTOCOBHUX TMPAaBMJI MOXE YHEMOXKIMBUTH
JIOCSTHEHHSI 1IiJIe# 000X 3BOMIB MPABHIL.

VY pasi Oyap-sSKuX po301KHOCTEH CTOCOBHO 3HaueHHS IIpaBmr
MAIO momo oTrpuMaHHS AOKa3iB, a0 y BHIAAKy, KOJIH i
[IpaBuna MAIO mono otpumanHs qokasis, i OCHOBHI paBuiia
HE PEryJIol0Th KOHKpeTHe murtaHHA, [IpaBmra MAIO momo
OTpUMaHHs J0Ka3iB 3000B’s3ytoTh Cknaa apOiTpaxy mnpu
NPUUHATTI PIMIEHh 3 TPONEAYPHUX NHUTaHb MaKCHMAaIbHO
moBakaTH Im Ta ocHOBHI mpuHnmmu [Ipasun MAKO momo
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As mentioned above, the IBA Rules of Evidence may be used
in commercial or investment arbitration. However, the IBA
Rules of Evidence do not contain any specialised rules for
investment arbitrations such as rules pertaining to the
participation of amici curiae.

Article 1.2 provides that parties who have agreed to the
application of the IBA Rules of Evidence prior to 29 May 2010,
the date of adoption of the 2010 revisions, or prior to 17
December 2020, the date of the adoption of the 2020 revisions,
shall be deemed to have agreed to the previous version of the
IBA Rules in the absence of a contrary indication. As the IBA
Rules of Evidence could potentially be subject to further
updates, parties wishing to apply the version of the IBA Rules
of Evidence current at the time of the arbitration should
consider including this in the arbitration clause (see suggested
arbitration clause in the Foreword to the IBA Rules of
Evidence). The 2020 Review Subcommittee clarified in Article
1.2 that the Parties may agree to apply the IBA Rules of
Evidence in whole or only in part as specified in the Preamble
to the IBA Rules of Evidence.

Article 2 —Consultation on Evidentiary
Issues

The 2010 revisions included the addition of Article 2. The 2010
Review Subcommittee carefully considered whether and how
the IBA Rules should be adapted or expanded in response to the
increased size and complexity of arbitrations and the
evidentiary issues associated with them. After review of various
sets of domestic and international arbitration rules and
procedures, the 2010 Review Subcommittee agreed on a “meet
and consult* approach.

Article 2.1 provides for a mandatory consultation between the
arbitral tribunal and the parties “at the earliest appropriate time
in the proceedings“. Under normal circumstances, this
consultation would coincide with a procedural conference or
exchange of views early in the proceedings. Early timing allows
the participants to organise the taking of evidence in an
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OTPUMAaHHS JIOKa3iB (HANpWKIAJ Taki, IO BUKIAJCHI B
[IpeamOymi).

Sk 3a3naueHo Bume, IIpaBunma MAIO mono oTpumMaHHS
JOKa3iB MOXYTb BHUKOPHUCTOBYBAaTHCS B KOMEPLIMHUX Ta
iHBecTHIIMHNX apOiTpaxax. Omuak, [IpaBuma MAIO momo
OTPUMAaHHS JOKa3iB HE MICTATh CICIMIAIbHAX TMPABHI IOI0

IHBECTULIIHUX  apOiTpaxiB, HaNpHUKIAA, TakuX, LIO0
CTOCYIOTBCS YUaCTi amici curiae.
Crartas 1.2 mnepenbauae, mo CTopoHH, SKi Y3TOIWIH

3acrocyBanHs [Ipasun MAIO mono otpumanHs gokasiB g0 29
tpaBusa 2010 poxy, To0TO 10 MaTh npuiHATTS 3MiH 2010 poky,
yn 10 17 rpynas 2020 poky, TOOTO 0 JaTy NPUHHATTS 3MiH
2020 poky, BBaXKalOThCS TAaKHMH, IO TOTOIWINA TIOMEPETHI
Bepcii Ilpamnr MALIO, skmio He 3a3HAYEHO IPOTHIICHKHE.
Ockinpku  IIpaBmma MAK) momo oTpuMaHHS —JTOKa3iB
NOTEHUIHHO MOXYTh OyTH OHOBJIEHI i B MOJAJBIIOMY, TO
CropoHu, siki Xo4yThb 3actocyBatu Bepcito I[IpaBun MAIO
I0JI0 OTPUMAaHHS JI0Ka3iB, 110 i€ Ha Yac apOiTpaxy, HOBUHHI
pO3TISTHYTH ~ MOJIMBICTH ~ 3aKpiIUICHHS  BiAMOBiAHOTO
NOJOXKEHHS B  apOITpaKHOMY  3acTEepeXeHHi (IpuKiaxn
apOITpakHOTO 3acTepekeHHs AMBUCHL Yy Berymi no IlpaBun
MAIO mono orpuMmanHs aokasiB). [lizkoMiTeT 3 meperisay
2020 poky yrounuB B crarti 1.2, mo CTOpoHH MOXYTh
JIOMOBHTHUCST 3acTocoByBaTH [IpaBmia momo OTpUMaHHS
JTIOKa3iB B MUJIOMY a00 YaCTKOBO, SIK 3a3Ha4eHO B [IpeamOyii 10
[IpaBun MAIO 11010 oTpuMaHHs 10Ka3iB.

Crarra 2. KoncyabTailii 3 nHTaHb
A0KA3yBaHHA

3wminn 2010 poky BKIIOYAIN AOTTOBHEHHS cTaTTi 2. [limkoMiter
3 mepersiay 2010 poky peTeiapHO pO3TIITHYB MTUTaHHS TIPO TE,
YU BapTO Ta, SKMIO TaK, TO SIKUM YHUHOM aJanTyBaTH Y
posumput [lpaBuma MAIO y 3B’s3ky i3 30UIBIICHHSIM
MacmTabiB Ta CKIQTHOCTI apOiTpaxkiB Ta IOB’SI3aHUX 3 ITUM
MATaHb JOKa3yBaHHs. [licis oO3HAWOMIIEHHS 3 pI3HUMH
3BOJIaMH  BHYTPIIIHBOHAIIOHAIBHUX  Ta  MDKHAPOIHHX
apOITpaXHUX TPABWI Ta TPOIEAYP, IligKoMiTeT 3 TIEpersaay
2010 poxy y3roamB miaxif, 0 MOXHA HA3BaTH «3yCTPId JJIS
KOHCYJIbTAIIii».

Crarts 2.1 mnepenbadaec 0OOB’SI3KOBI KOHCYJBTAIlli MiX
Cknagom apOitpaxy Ta CTOpOHaMH <«IKOMOra paHile y
NPOBaUKEHHI». 3a HOPMaNbHUX OOCTaBMH TaKi KOHCYJbTallil
OynyTh CIIBIAAaTH 3  TPOBEICHHAM  IPOIECyaTbHOI
koH(epeHiii abo oOMIHOM IyMKaMd Ha pPaHHbOMY eTaIli
NPOBAKCHHS. Y3TOKECHHS CTPOKIB Ha TaKkOMYy pPaHHbOMY
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efficient, economical and fair manner. Where the evidentiary
issues are not considered to be sufficiently clear at an early
stage in the arbitration, the arbitral tribunal might postpone such
conference or exchange.

The evidentiary issues which may be appropriate for discussion
at the Article 2.1 consultation include, but are not limited to,
those enumerated in Article 2.2. The 2020 Review Task Force
added the phrase “to the extent applicable* to the introductory
language of Article 2.2 to highlight that the arbitral tribunal and
the parties may dispense with certain of the means of taking of
evidence listed in Article 2.2. While Article 2 provides a
framework for discussing evidentiary issues, it is not intended
to prescribe how evidence should be taken in any particular
arbitration. For example, in any given arbitration the arbitral
tribunal and the parties may determine not to require disclosure
of electronic evidence. On the other hand, if they determine that
taking evidence in electronic form would be conducive to the
efficient, economical and fair taking of evidence, it may be
advisable to discuss the related details at an early stage, such as
the form of production (Article 3.12(b)) and the formulating of
requests to produce by identifying specific files, search terms,
individuals or other means for searching for documents in an
efficient and economical manner (Article 3.3(a)(ii)).

The consultation envisaged in Article 2.2(c) and (d) may
address the use of various techniques in connection with the
taking of evidence such as, but not limited to, particular
schedules for presenting and resolving disputes over production
of Documents, privilege logs to specify the particulars of
documents that have been withheld on grounds of, for example,
privilege, and/or redaction of documents to avoid disclosing
protected information.

The 2020 Review Task Force added a new Article 2.2(e) to
highlight the advisability of considering data protection issues,
including issues of data privacy and cybersecurity, at an early
stage. Among the resources that parties and tribunals may find
useful in considering these issues are the ICCA-IBA Roadmap
to Data Protection in International Arbitration* and the ICCA-
NYC Bar-CPR Protocol on Cybersecurity in International
Arbitration.’

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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eTarli 103BOJHUTh YYaCHHKAaM OpraHi3yBaTH OTpUMaHHA JI0Ka3iB
B e(eKTHBHUI, €KOHOMHUI Ta CHpaBeIMBUHN croci0. SIKmio
MMATaHHS, TI0B’3aHi 13 TI0Ka3aMH, HE € TOCTaTHHO 3PO3YMITUMHU
Ha paHHbOMY eTami apOitpaxy, Ckiang apOiTpaxky Moxe
BIIKIACTH TakKy NpouecyanbHy KoH(epeHLiro abo oOMiH
JTyMKaMH.

[MuTanHs, TOB’s3aHi i3 OOKa3yBaHHSM, fIKI MOXYTb OyTH
JMIOPEYHUMH TSI  OOTOBOPEHHS B  XOIi KOHCYJIBTAIlii
(BimmoBigHO 10 cTarTi 2.1), BKIIIOYAIOTh MATAHHS, IEPEITIYCHI B
cTarTi 2.2, aje He oOMexeH1 HUMH. PoOoya rpyma 3 neperysay
2020 poky momanma 1O BCTYHMHOi dacTUHH cTaTTi 2.2 (hpa3y
«HACKIUTBKM BOHHU € 3aCTOCOBHHMIY, MO0 IiIKPECIIUTH, IO
Cknan apOitpaxy Ta CTOpPOHM MOXYTHb BiIIMOBHUTHCS BiX
NEBHUX CHOCOOIB OTpUMAaHHS JOKa3iB, MEPENiYeHUX Yy CTaTTi
2.2. Xoua ctaTTs 2 niepeadadyae meBHI MEXi i1 0OTOBOPEHHS
NUTaHb JIOKAa3yBaHHs, BOHA HE Mae€ HAa MeETi BHU3HAYCHHS
NOPSIIKY OTPUMAaHHS JI0Ka3iB B Oylb-SIKOMYy KOHKPETHOMY
apOiTpaxi. Hanpuknax, B xomi OyIb-SIKOTO KOHKPETHOTO
apOitpaxy Ckian apOiTpaxy Ta CTOPOHH MOXYTh MPUHHITH
pilIeHHS HE BUMAaraTd PO3KPHUTTS EJNCKTPOHHUX JIOKa3iB. 3
1HIIOro OOKY, SIKIIO BOHM BU3HAIOTH, IO OTPUMAaHHA JOKAa3iB B
€JICKTPOHHIN (opMi CIpUsIo O CPESKTUBHOMY, EKOHOMHOMY Ta
CIIPaBEIMBOMY OTPUMAaHHIO JI0Ka3iB, TO 0yJI0 O JOLIIBHO BXKE
Ha paHHIX CTaJisfX 0OrOBOPUTH IOB’sI3aHi JeTalli, HAPUKIIA],
Taki sk ¢opma HamaHHs JokaziB  (crarts  3.12(b)),
(hopMyITFOBaHHS KJIOTIOTAaHb PO HAJAHHS JTIOKYMEHTIB IIISIXOM
BU3HAYCHHS TEBHUX (hailiniB, KPUTEPIiB MOIIYKY, IEBHUX OCi0
Ta IHIIMX METOJIB IOIIYKY JOKYMEHTIB y e(eKTHBHUHU Ta
eKOHOMHHUH croci6 (ctartsa 3.3(a)(ii)).

Koncynwrarii, nependaueni crarreto 2.2(c) i (d), MoxyTh
CTOCYBATHCSI BAKOPHUCTAHHS Pi3HOMAHITHHX (aJIe HE BUKJIFOTHO
MepepaxoBaHuX Jlaji) TEXHIK 010 OTPUMAaHHS JOKa3iB, TAKHX
SK TaOmuIi [UIs TpeACTaBICHHS Ta BHUPILIEHHS CIOPIB,
MmoB’si3aHMX 3 HamaHusM Jlokymenrti; 3amucu (logs) momo
KOHQIACHIIMHAX ~JOKYMEHTIB Ui yTOYHEHHS JeTajci
JOKYMEHTIB, SIKi He OynM PO3KPHUTI 3 MiACTaB, HANPHUKIALI,
3axXHILEHOCTI NPUBiIeEM, Ta/ab0 peaaryBaHHS JOKYMEHTIB JJIs
YHUKHEHHS PO3KPHUTTS 3aXMIIEHOT iH(OopMaIii.

Po6oua rpyna 3 mepermsny 2020 poky monana HOBY CTaTTIO
2.2(e), mo0 MiTKPECIUTH ITOMUIBHICTh PO3TIIAMY HAa paHHIN
CTauli MNWTaHb 3aXMCTy JaHUX, BKJIIOYAIOYM IUTAHHA
KoH(]ineHIiHHOCTI JaHuX Ta KibepOesmeku. Pecypcamu, siki
Croponu ta Cxian apoiTpaxy MOXKyTh BU3HATH KOPUCHUMH €,
Hanpukian, Jopoxus kapra ICCA-IBA no 3axucry gaHux y
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Article 2.2(f) encourages discussion of means to save time and
costs in the arbitration. It also refers to the conservation of
resources in connection of the taking of evidence, which could
include, by way of example, the economic and environmental
costs of travel or document reproduction (including by
submitting documents using web-based platforms).

Article 2.3 (paragraph 3 of the Preamble to the 1999 IBA Rules)
encourages arbitral tribunals to identify to the parties, as early
as possible, the issues that they may regard as relevant to the
case and material to its outcome. That paragraph also notes that
a preliminary determination of certain issues may be
appropriate. While the 1999 Working Party did not want to
encourage litigation-style motion practice, the Working Party
recognised that in some cases certain issues may resolve all or
part of a case. In such circumstances, the IBA Rules of
Evidence make clear that the arbitral tribunal has the authority
to address such matters first, so as to avoid potentially
unnecessary work.

Article 3 —Production of Documents

Article 3 deals with documents that the parties wish to introduce
as evidence into the arbitral proceedings.

Article 3 refers to three groups of documents:
(1) documents that are at the party’s own disposal;
(2) documents that the party wants to use as evidence for its
submissions but cannot produce on its own, because they are
either in the possession of the other party in the arbitral
proceedings or in the possession of a third party outside of the
arbitration; and (3) documents that neither party has introduced
or wants to introduce as evidence into the arbitral proceedings,
but which are seen as relevant and material by the arbitral
tribunal. In addition, Article 3 contains several general
principles for the treatment of documents as evidence by the
parties and by the arbitral tribunal.

As noted throughout the paragraphs below, many issues relating
to the production of documents will often benefit from advance
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MixkHapoaHoMy apOiTpaki’ Ta IIporokon ICCA-NYC Bar-CPR
po KibepOe3neKy B MiKHAPOJHOMY apOiTpaki’.

Cratts 2.2(f) 3a0x04ye 00roBOpeHHs 3ac001B eKOHOMIT yacy Ta
BUTpaT B apOiTpaxi. B Hill Takox imeTscs mpo 30epexeHHs
pecypciB 'y 3B’SA3Ky 3 OTpPUMaHHSAM JOKa3iB, IO MOXKE
BKJIIOYATH, HAMPHKIa], (iHAHCOBI BHUTpPaTH Ta EKOJIOTIYHI
MIpKyBaHHs, TIOB’si3aHi 3 moi3akamMu a0o0 KOMiIOBaHHAM
JIOKYMEHTIB (BKJIIOYAO4M IOJAHHSA JOKYMEHTIB depe3 BeO-
mwiarGopmu).

Crarts 2.3. (maparpag 3 IpeamOynu go [Ipasun MAIO 1999
poKy) 3aoxouye Ckiaa apOoiTpaxKy sIkoMora paHillie TIOCTaBUTH
nepen CropoHamu Oynb-sKi NHUTaHHA, SKi BOHM BBa)KalOTh
TaKMMH, 110 MAlOTh BiJHOIICHHS /0 CIPaBH, Ta € iCTOTHUMHU
mu1s 11 BupimenHs. Llei ab3am Takok BH3HAYAE, IO B IEAKUX
BHITaJIKaX MOXKE OyTH JOIUIEHAM IOMIEPEAHRO BUPIIIATH ITEBHI
nutaHHsa. Xowya PobGoua rpyma 1999 poky # He xoTina
320X04YyBaTH IPAKTUKY [10JJaHHA KJIOTIOTaHb B CYJJOBOMY CTHIII,
Poboua rpyna Bu3Hana, 110 B IEBHUX BUIAJKAaX BUPILICHHS
JESIKUX THTaHb MOXE MPU3BECTH J0 BUPIIICHHS BCi€l CIIpaBU
3arasioM a0o ii yacTuHu. Y Takux Bumaakax, [Ipasuma MAIO
OJI0 OTPUMAaHHS JIOKa3iB UITKO 3a3Ha4daroTh, 1o Ckian
ap0iTpaxy BHOBHOBa)KCHHH PO3TILIIATH LI MUTAHHS B MEPIITY
4yepry, abu yHUKHYTH MOTEHLIHHO 3aliBO1 pOOOTH.

Crarra 3 — HajanHst JOKyMeHTIB

Crarts 3 crocyeTrhbesl NMOKYMEHTIB, siki CTOpoHHM OaxaroTh
MIPEJICTABUTH SIK JJOKAa3u B apOiTPaXKHOMY TIPOBAKEHI.

Crarts 3 CTOCY€ETHCS TPHOX TPYI JOKYMEHTIB: (1) JOKYMEHTH,
SIK1 3HAXOATHCA B po3mopsimkenHi CTopin; (2) JOKYMEHTH, sIKi
CropoHa Xoue BHUKOPHCTATH SK JOKa3, ajle HE MOXKE I[bOT0
3pOOUTH, OCKIIBKM BOHU 3HAaXOAATHCS y PO3MOPSIKEHHI abo
iamoi  CTopoHHM  apbiTpaXHOTO TPOBAPKEHHSA, abo ¥y
PO3MOPSIKEHHI TPEThOi CTOPOHHM, IO HE Oepe yyacTb B
apOitpaxi; 1 (3) mokymenrtu, ski >xomHa 31 CropiH He
mpeacTaBmwia abo He 0a)ka€ MPENCTaBUTH B SKOCTI JIOKa3iB Y
pamkax apOiTpakHoro TpoBajpkeHHs, ane saki Ckuan
apOiTpaxxy BBaXKa€e TAaKMMHU, 1110 MAIOTh BIJTHOIIEHHS J0 CIIPAaBU
Ta € ictorTHuMHU s ii BupimeHHs. OkpiM Toro, crarrs 3
MICTHTh JCKUIbKA 3arajlbHUX MPUHIUIIB II0JI0 BUKOPUCTAHHS
JOKYMEHTIB fK 10 1oKka3iB CropoHamu Ta CKi1ajoM apOiTpaxy.

SIk 3a3HaveHO B a03arax HIbKYE, 0araTo NUTaHb 1100 HaJaHHS
JOKYMEHTIB 4YacTO BHPIIIYIOTbCA i 4Yac TMONepenHix

4 https://www.arbitration-icca.org/publications/ICCA_Report N7.html

5 https://www.arbitration-icca.org/publications/ICCA_Report_N6.html
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consultation between the parties, whether pursuant to Article
2.1 or at other points during the proceeding. Such issues
include, for  example: cybersecurity and  data
privacy/protection, scope of document collection/preservation,
production format, and the use of privilege logs or any similar
document specifying privileged documents withheld from
production.

Production of Documents Available to One Party

The IBA Rules of Evidence begin with the principle, articulated
in many arbitral rules, that each party shall introduce those
documents available to it and on which it wants to rely as
evidence.® This provision reflects the principle, generally
accepted in both civil law and common law countries, that
parties have a burden to come forward with the evidence that
supports their case.

Article 3.1 contains the phrase “within the time ordered by the
arbitral tribunal®. This phrase is repeated throughout the IBA
Rules of Evidence when a submission is to be made or an action
to be taken by the parties. The 1999 Working Party believed
that the best course is to maintain maximum schedule flexibility
for the parties and arbitral tribunals. Therefore, throughout the
IBA Rules of Evidence, as here, time frames are left to be
determined by the arbitral tribunal in each case, presumably in
consultation with the parties. For example, with respect to the
initial production of documents on which each party intends to
rely, the specific time when such documents are to be submitted
may vary depending upon how well the issues are framed in the
initial pleadings. Time frames will also, of course, vary
depending upon the complexity of the matter, the resources and
locations of the parties and the particular circumstances of each
case.

Following such an initial production of documents on which
each party intends to rely, later submissions in the case, such as

6 See UNCITRAL Model Law, Article 23; UNCITRAL Arbitration Rules,
Article 27(1); HKIAC Administered Arbitration Rules, Article 22(1); ICDR
Arbitration Rules, Article 21(3); ICSID Arbitration Rules, Rule 33; LCIA
Arbitration Rules, Article 15(2)-15(5); SCC Arbitration Rules, Article 29(1)
and 29(2); WIPO Arbitration Rules, Articles 41(c) and 42(c).
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KOHCYJbTamii Mik CTOpOHaMU BiJIIOBiTHO 70 cTaTTi 2.1, 4K B
IHIIAHA MOMEHT TpOoBaKEeHHS. 0 TaKMX MHTaHb HAJICKATh,
HaNpUKIaa, KibepOesneka i KoH(IAeHIIIHHICTD / 3aXKCT TaHUX,
oOcsr 30upanHs / 30epiraHHsl JOKyMEHTIB, (opMaT HaJaHHS
JOKYMEHTiB,  BuUKopucTanHs  3amuciB  (logs)  momo
KOHQIICHIIMHUX TOKYMEHTIB a00 MOAIOHUX IHCTPYMEHTIB, SKi
3a3Ha4al0Th KOH(IACHIIHI TOKYMEHTH, 110 HEe OyJIM HaJaHi.

Haoanus ookymenmis, saxi 3Haxo0amvcs 8 OOHI€EL 31
Cmopin

IIpaBuna MAIO mon0 oTpuMaHHs T0Ka3iB PO3IMOYHHAIOTECS 3
OPUHLKIY, C(HOPMYJIBOBAHOIO B 0ararbox apOIiTpaskKHUX
periaMeHTax, BIAMOBITHO M0 SKOr0 KokHa 31 CTopiH Mae
HAJIaTH JOKYMEHTH, HasBHI B Hef, SIKIIO BOHA X04Y€ OCHIIATHCS
Ha HuMX sAK Ha gokas3u.’ Ilg HopMa BimoOpaska€ NpPHHIIMIIL
3aralbHOMPUUHATUH SIK Y KpailHaX KOHTWHEHTAJIBHOTO, TaK 1
3arajabpbHOTO MpaBa, BiAMOBIAHO 10 sskoro CTopoHu 3000B’si3aH1
NpPEJICTaBUTH JIOKa3W, Ha SKI BOHH CIUPAIOTbCS  JUIS
MiATBEP/KEHHS CBOET TO3HIIIT Y CIIpaBi.

Crarts 3.1 wmictuth ¢pasy «y BcTaHoBieHnd CKiaagoM
apOiTpaxxy cTpok». Ilg ¢pa3a mnocTiHHO BKHMBAETHCI B
[paBunax MAIO mono orpuMaHHs 10Ka3iB, KOJM MOBa e
Mpo TIOJAHHS 3asiB a00 BUYMHEHHS NEBHUX i CTOpOHaMH.
PoGouya rpyna 1999 poky BBaxkaina, 110 HAUKpAIIUM PillIEHHSIM
€ HaJaTh MakcuManbHy rHydkicte ans Cropin Ta Cxiagy
apOiTpaxxy y MUTaHHSAX mpouecyanbHoro rpadiky. Tomy, y
BchoMy TekcTi IlpaBuin MAIO 1mion0 oTpuMaHHs 10Ka3iB, sK i
TYT, CTPOKHM BU3HauatoTbcsad CkinagoM apOiTpaxy B KOXKHOMY
OKpeMOMY BHMNaAKY (HMOBIpHO, 3a ONEPEAHbOI KOHCYIbTAL]
31 Croponamwm). Jlnsi TpHKIAay, KOHKPETHI CTPOKH JUIs
MEepIIOTO HaJaHHs JOKYMCEHTIB, Ha siki KokHa 31 CTopiH Mae
HaMip CHMpPATHCS, MOXYTb BapiloBaTHUCS B 3aJEXKHOCTI BiX
TOTO, HACKiIbKM 100pe c(hOopMysIbOBaHi CHipHI HHUTaHHA Y
MEepPUIMX TPOLECYANbHUX 3asBax. 3BUYAWHO, CTPOKH OyIyTh
TAaKOXX BapilOBaTHCS 3aJEKHO BiJl CKIAIHOCTI NHUTaHHS,
HasIBHUX pecypciB Ta Micue3HaxomkeHHs CTOpiH, a Takox
KOHKPETHHX 00CTaBHH KOXHOT CIIPABH.

Boke micnst mepBHHHOTO HaJlaHHA JOKYMEHTIB, Ha SIKi KOXKHA 31
Cropin Mae HaMip TOCHJIATHCS, HACTYITHI 3asBU Y CIIpaBi (Taki

6 ITue. Tunosuit 3akon IOHCITPAJI, crarts 23; ApGiTpaknuii perjameHt
IOHCITPAJI, cratts 27(1); [IpaBuia agminictpoBanoro apoitpaxxy HKIAC,
cratts 22(1); [Ipasuna apGitpaxy ICDR, cratts 21(3); [IpaBuna apbitpaxy
ICSID, cratrst 33; Ap6Gitpaxuuit permament LCIA, crattsa 15(2)-15(5);
ApbGitpaxuuii permament SCC, crarti 29(1) ta 29(2); IIpaBuna apOiTpaxy
WIPO, crarri 41(c) Ta 42(c).
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witness statements or expert reports, may make it necessary for
parties to submit additional documents to rebut statements
contained in such submissions. Article 3.11 provides for such a
second round of submission of documents within each party’s
possession. Again, the arbitral tribunal is to determine when
such a second round of production may take place.

Documents in the Possession of an Opposing Party

The issue of whether and under what conditions one party
should be able to request production of documents from another
party occupied much of the Working Party’s discussions in
1999. The vigour with which this issue was debated
demonstrated that the question of document production was the
key area in which practitioners from common law countries and
civil law countries differ. The debate produced a balanced
approach that became a central aspect of the IBA Rules of
Evidence and has become widely accepted by both common
law and civil law practitioners. The current revision of the IBA
Rules of Evidence preserves this balance.

Principles

The 1999 Working Party was able to reach agreement on certain
principles governing document production because practices in
international arbitration can be, and have been, harmonised to a
large extent. The 1999 Working Party was guided by several
principles:

Expansive American—or English—style discovery is generally
inappropriate in international arbitration. Rather, requests for
documents to be produced should be carefully tailored to issues
that are relevant and material to the determination of the case.

At the same time, however, it was believed that there is a
general consensus, even among practitioners from civil law
countries, that some level of document production is
appropriate in international arbitration. According to some of
the most frequently used general rules, arbitral tribunals are to
establish the facts of the case by all appropriate means.” This
includes the competence of the arbitral tribunal to order one

13
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SIK TIOKa3aHHS CBiJKa YW BHCHOBKM E€KCIEPTIB) MOXKYTb
3mycutd CTOpOHM TOAATH JOAATKOBI JOKYMEHTH JUIs
CIPOCTYBAaHHSI TBEPIPKEHb, SIKI MICTATBCS B TaKHUX 3asiBax.
Crarts 3.11 mnepenbavae Takuii Jpyruil eranm HaJaHHS
JOKYMEHTIB, SIKi 3HaXOIATbCS B PO3MOPSIHKEHHI KOXHOI 3i
Cropin. B npoMy Bunanky Cxmanm apOiTpaky Ma€ BU3HAYHTH,
KOJIU BiJOYBaTHUMEThCS HACTYITHUI eTar HalaHHS JOKa3iB.

Jlokymenmu, ujo 3Hax005mMbCs 8 PO3NOPAONCEHHI
npomunedxcroi CmopoHu

3Hayna yactuHa oOToBOpeHL PoGouoi rpymm 1999 poky
CTOCyBajacs NUTaHH PO Te, 4 Moxe oxHa CTOpoHa nojatu
KJIOMOTAHHA TPO HAaJaHHS OKYMEHTIB, SIKi 3HAaXOAATHCS B
iamoi CTOpoHH, Ta 3a SKMX OOCTaBHH. 3aB3ATICTh, 3 SKOIO
00roBOprOBaJIM 1i€ NMUTAHHS, N10Ka3aJla, 10 IUTAHHS HaJaHHS
JOKYMEHTIB € OCHOBHOIO c()eporo, B SIKil MOTNIAIN IOPUCTIB-
NPaKTUKIB 3 KpaiH 3arajJibHOr0 Ta KOHTUHEHTAJILHOIO NpaBa
posiiinucsi. B xomi  oOroBopeHHst Oyiio  BUpoOIEHO
30anaHCOBaHUM MiAXiA, SKWUH CTaB LEHTPAJIbHUM AacleKTOM
[IpaBun MAIO mono oTpuMaHHs 10Ka3iB 1 OTpUMAaB MIMPOKE
BU3HAHHA CepeJl IOPHUCTIB-TIPAKTHKIB SIK 13  CHCTEMH
3arajibHOTO, TaK | KOHTHHEHTAJIBHOTO MpaBa. AKTyajbHa BEpCis
[IpaBun MAIO miono ortpumanHs [AoKa3iB 30eperna e
OanaHc.

Tpunyunu

PoGouiit rpymi 1999 poky Bmamsocss IOCATTH 3TOMU OO
JeSKUX TIPUHIINIIIB, SIKI PETYIIIOI0Th HAaHHS JOKyMeHTIB. Lle
CTaJIO MOXKJIUBUM 3aBJISIKH TOMY, III0 TPAaKTHKA MI>KHAPOTHOTO
apOiTpaxxy Moxke Oytm (i Bke Oyna) 3HAYHOIO MipOIO
y3roDKEHOI0 1 TapMoHi3oBaHOIO0. Po6oua rpyma 1999 poky
KepyBaJlacs KiJIbKOMa MPUHITUTIAMH:

Sk mpaBwUII0, BUKOPHCTAHHS €KCIIAHCHBHOTO aMEPHKAHCHKOTO
("Im aHTITIMCHKOTO) CTHITIO HAJIAHHS JOKYMEHTIB € HEIOPSUHUM
y MiKHaponHoMy apOiTpaxi. HaBmaku, KIIOMOTaHHS TIpO
HaJaHHS JOKYMEHTIB ITOBHHHI OyTH TIATOTOBJICHI TaKUM
YUHOM, 00 sIKHAHKpaIIe BiANOBIAATH IMUTAHHAM, SKi MalOTh
BiJTHOIIICHHS JIO CIIPABH Ta € iICTOTHUMM JUTSI ii BUPIIICHHS.

Xoda, B TOM caMuii gac, OyJI0 BUCIIOBJICHO AYMKY IO T€, IO
HaBiTh CEpeJl IOPHUCTIB-NPAKTHUKIB 3 KpaiH KOHTHHEHTAJIHLHOTO
MpaBa iCHye KOHCEHCYC, 10 HAJaHHS JOKYMEHTIB B TICBHOMY
00csI31 € TMPUHAHATHAM y  MDKHaApOIHOMY  apOiTpaxi.
BignoBigHO M0 JAESIKWX HaW4acTilie BHKOPHUCTOBYBAHHX
3aranpHUX  npaBuwn  Ckman — apOiTpaxy — 3000B’si3aHMI
BCTAQHOBIIIOBATH OOCTaBMHMU CIIPaBH BCIMa HAJICKHUMH
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party to introduce certain documents, including internal
documents, into the arbitral proceedings upon request of the
other party. Even in some civil law countries, a State court is
entitled to order the production of internal documents, either
upon request of one party or because it sees the need for these
documents itself.

The IBA Rules provides that requests to produce are to be
directed both to the arbitral tribunal and to the other parties. In
the first instance, a party is to produce all documents requested
in its possession, custody or control as to which it makes no
objection (Article 3.4). However, the decision on the scope of
document production—whether or not a party must introduce
internal documents into the arbitral proceedings against its
will—shall lie solely with the arbitral tribunal. Therefore, only
the arbitral tribunal has the competence to decide on the request
if the receiving party refuses to produce the requested
documents voluntarily.

The scope of the permissible document request is also limited
by certain objections described in Article 9.2 and (as added by
the 2020 Review Task Force) 9.3 (see the discussion of these
objections below) or the failure to satisfy the requirements set
forth in Article 3.3. A party may raise any of the reasons for
objection in opposing the document request. If it does so, the
arbitral tribunal may first invite the relevant parties to consult
with each other with a view to resolving the objection (Article
3.6).

If the objection is not resolved by means of such consultation,
either party may request the arbitral tribunal to decide as to
whether or not any of these objections apply as well as a
decision on the propriety of the request for production itself
(Article 3.7). The arbitral tribunal shall order the production if
it is convinced, first, that the issues that the requesting party
wishes to prove are relevant to the case and material to its
outcome; second, that none of the reasons for objection set forth
in Article 9.2 or 9.3 applies; and, third, that the requirements of
Article 3.3 have been satisfied.

7 E.g., ICC Arbitration Rules, Article 25(1); LCIA Arbitration Rules, Article
22(1)(iii).
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criocobamu.” 1le Brirogae nosHoBakeHHs Ckiaay apOiTpaky,
3a KJIONOTaHHsIM Oj1Hi€l i3 CTopiH, 3000B’s13atu iHITy CTOPOHY
HaJaTH B apOITpaKHOMY IIPOBAIDKEHHI MEBHI JOKYMEHTH, B
ToOMy u4Mchi BHyTpimmHi. HaBite y nmeskux kpaiHax
KOHTHHEHTAIBHOTO MpaBa JIepKaBHUK CyJ HallICHUI paBOM
3000B’s13at CTOPOHY HAAaTH BHYTPIIIHI JOKYMEHTH YU TO 32
KJIOMOoTaHHSM iHII0T CTOPOHHM, M TO B CHITY TOTO, IO BiH caM
0aunTh HEOOXIHICTD y LUX JOKYMEHTAX.

IIpaBuna MAIO mependadaroTh, 10 KJIOMOTAHHS PO HATaHHS
JOKYMEHTIB aapecyloThes Kk Ckiaany apOiTpaxy, Tak i iHIIHM
Croponam. B mepmy yepry, CTopoHa Hajae BCi 3amHMTyBaHi
JoxymenTn, ski mepeOyBaioTh y Hel B PO3MOPSIKCHHI, Ha
30epiranHi 4u i i1 KOHTPOJIEM, Ta MO0 HAIaHHS SKUX BOHA
He 3amepeuye (crarts 3.4). Ilporte, pimieHHS mOMO 00CSATY
JIOKYMEHTIB, sIKi IiJIAraloTh HaJJaHHIO — HE3aJIE)KHO BiJ TOTO,
yd noBuHHa Oyae CropoHa HamaTH B  apOITpaXKHOMY
NPOBAa/UKEHHI BHYTPILIHI JOKYMEHTH MNpPOTH 1 BOm —
npuiiMaeThes aume Ckiaamom apOitpaxy. Tomy, nurre Ckian
apOiTpaxkxy Mae MOBHOBKEHHS YXBaIIOBATH PIIICHHS MIOA0
KIJIOTIOTAaHHS TIPO HaJaHHSA JOKYMEHTIB, SKIIO 3aluTyBaHa
CropoHa BiAMOBIISETHCA HANaBaTH 3alUTyBaHI JOKYMEHTH
JI0OPOBLIBHO.

Jlo3BoJieHUMIT OOCST KJIOMOTaHHSM IPO HAJaHHS JIOKYMECHTIB
0OMEXKYETBCSI BUMOTAaMH, BUKJIAICHUMH y cTatTi 9.2 Ta (8K
Oyno nomano Po6ouoro rpymoro 3 eperisany 2020 poky) cTaTTi
9.3 (i BUMOTH PO3TISAAAOTHECA HIKYE) a00 HEOTPUMAHHS
BHMOT, BUKJIaJIeHUX Yy cTatTi 3.3. CTOpOHAa MOXKE OCTaTUCs Ha
OyAb-Ky TPUYMHY y 3alepedyeHHSIX MPOTH KIIOTIOTAHHS PO
HaJaHHA JOKyMeHTiB. B Ttakomy Bumanky, Ckian apOiTpaxy
MOXE CIOYaTKy 3ampornoHyBaTH CTOpOHaM TIPOBECTH
KOHCYJIbTAIlii OJ{HA 3 OJHOIO 3 METOI YCYHEHHS 3allepeueHHs
(cTaTTs 3.6).

Slkmo  3amepedeHHS ~HE  BHUpIMICHHI OUIIXOM  TaKUX
KOHCYNbTami#, Oymb-ska 31 CtopiH Moxe mpocutd Ckian
apOiTpaxxy NPUIHATH PILICHHS MPO TE, YH 3aCTOCOBYIOTHCS
Oyap-fiKi 3 UIHUX 3amepedeHb, a TaKoX PIMEeHHS Mpo
MIPaBOMIPHICTh CaMOTO KJIOMOTAHHS PO HAAaHHS JOKYMECHTIB
(cratTs 3.7). Cxuag apOiTpaxy yXBaJllo€ pillIeHHs PO HaJaHHs
JOKYMEHTIB, SIKIIO BiH NMEPEKOHAHUI B TOMY, IO, HO-TIEpIIE,
obcraBuaM, ki CTOpoHA, MO 3BEPTAETHCS 3 KIIOTIOTAHHSM,
X04Ye JIOBECTH, MAIOTh BIIHOIIIEHHS IO CIIpaBH 1 ICTOTHE
3HAUEHHA JUId i BUPIMIEHHS; MO-ApPYyre, HE 3aCTOCOBYETHCS
JKOJTHA 3 TI/ICTaB AJIS 3allepedeHb, BUKIAACHUX B CTATTsIX 9.2

7 Hanpuknan, ApGitpaxuuii pernament ICC, crarrst 25(1); ApGitpaxuuii
permament LCIA, crarTs 22(1)(iii).
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The rules set forth in Articles 3.2 — 3.8 follow from the
principles described above. These rules concerning requests for
production of documents from other parties represent a
balanced compromise between the broader view generally
taken in common law countries and the narrower view generally
held in civil law countries. The IBA Rules of Evidence may be
particularly useful, therefore, when an arbitration involves
parties coming from these different legal backgrounds. A
Continental European party may, for example, find that these
Rules are useful in seeking to restrict an overly broad request
from a common law party, while a common lawyer may be able
to use the IBA Rules of Evidence to obtain documents from a
Continental European party that the latter may not otherwise
wish to provide.

Procedures

Usually following the initial submission of documents on which
each party intends to rely pursuant to Article 3.1, any party may
submit a request to produce documents to the arbitral tribunal
and the other parties. This request must be submitted within the
time ordered by the arbitral tribunal, as provided in Article 3.2.
Although document requests are typically exchanged within a
discrete phase of the proceeding, Article 3.2 does not prevent
the parties from agreeing, or the arbitral tribunal from directing,
that document requests (and document productions responsive
thereto) may take place at multiple points throughout the
proceeding as the case evolves. In some circumstances,
document requests may be warranted prior to the first
substantive pleadings, e.g., when a claimant no longer has
access to documents due to circumstances outside its own
control, such as following an expropriation of its assets.

Article 3.3 provides certain requirements regarding the content
of a request to produce, which are generally designed to have
the request specifically describe the documents being sought.
Article 3.3 is designed to prevent a broad “fishing expedition®,
while at the same time permitting parties to request documents
that can be identified with reasonable specificity and which can
be shown to be relevant to the case and material to its outcome.
This specificity of the information required by Article 3.3 is
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a00 9.3; i, mo-Tpere, BUMOTH CTATTI 3.3 — BUKOHAHI.

IlpaBuna, BukiameHi B crartax 3.2 — 3.8, BHXOOATH 3
NPUHIMIIB, ONMUCAaHUX BHIle. [IpMHOMIHN, SKI CTOCYIOTHCS
kjaonotanb iHmuMX CTopiH Npo HamaHHA JIOKYMEHTIB,
MPEACTABISIIOTE CO00I0 30aJaHCOBAaHHM KOMIIPOMIC —MIXK
IITUPIINAM T IXO0J0M, KU 3a3BHYail 3aCTOCOBYETHCS B KpaiHax
3arajibHOrO MpaBa, i BY)KYMM MiAXOJOM, SIKHH, SIK MPaBHIIO,
3aCTOCOBYETHCA B KpaiHaX KOHTUHEHTAJIBHOrO mpaBa. Tomy
[IpaBmia MAIO mono oTpumaHHS [OKa3iB MOXYTh OyTH
0cOoOJMBO KOPHUCHMMH, KOTM B apOiTpaxki OepyThb ydacTb
CropoHu, sIKi HOXOAATH i3 Pi3HUX NMpaBoBHUX cucTteM. CTOpoHa
3 KOHTHHEHTAIBbHOI €BPOIH MOXe BBKATH, HAITPHUKIIA, 11O IIi
NpaBuiia KOPHCHI B HAMaraHHi OOMEXWTH HAaJMIpPHO IIMPOKi
3anut CTOpOHHU 3 KpaiHM 3arajJpHOro mpasa. B Toif xe yac,
IOPHCT 3 3arajibHOl CHCTEMH IpaBa MOXKE BHKOPHCTOBYBATU
[Iparmia MAIO 11010 oTpuMaHHS JOKa31iB 1)1 OTPUMAHHS BiJ
Oyap-sikoi CTOpOHM 3 KOHTHHEHTaIbHOI €BPOIU TOKYMEHTIB,
sIK1 BOHA He XOTija O HaJaBaTH 3a IHIIUX 0OCTAaBHH.

IIpoyedypu

3a3Buuaii, miciIsd TEPBUHHOTO IMOAAHHS JOKYMEHTIB, Ha SKi
Cropona BigmoBigHO 10 ctarTi 3.1 Mae HaMip MOCHIATHCA,
Oyap-sika 31 CTOpiH MOKE 3BEpHYTHUCS i3 KJIOMIOTAHHIM IIPO
HazaHHs JO0KyMeHTiB no Ckmangy apOiTpaxy Ta 10 I1HIIMX
Cropin. Take KIomoTaHHs, BIAMOBIIHO 10 cTaTTi 3.2, MOTpiOHO
NOJaTH MPOTATOM CTPOKY, BU3HaYeHOTO CKIazoM apOiTpaxy.
Xoua, OOMIH KJIONMOTAaHHAMH IIPO HAJAaHHS JTOKYMEHTIB
3a3BHYail 3MIMCHIOETHCS HA OKPEMOMY €Tall IMPOBAKCHHS,
cratts 3.2 He 3a0oponse CtopoHaMm moMoBHTHCS a00 Ckiamy
apOiTpaxxy NpUHHATH PilIEeHHS NpPO Te, IO KIOMOTaHHS MPO
HaJaHHS JOKYMEHTIB (1 JOKYMEHTH, Ha/IaHi BiMIOBITHO 10 IUX
KJIONOTaHb) MOXKYTh MaTH MICIIe KLJTbKa pa3iB POTATOM BChOT'O
MPOBAKEHHSI, 110 Mipi PO3BUTKY CIIpaBU. 3a AESKUX 00CTaBHH
MOKe OyTH BHUIIPaBIaHUM IOAAHHS KIOMOTAaHHSA NPO HAaJaHHS
JOKYMEHTIB I JI0 IMOJAaHHs MEepIIMX 3asB 10 CYTi CIpaBH,
HANpHUKIaA, KOIW T[03MBay Yepe3 He3aleXHI B HBOTO
oOcTaBuHM Oijbplie HE Mae€ JOCTYNMy MO0 HEOoOXiIZHUX
JIOKYMEHTIB, IPAMIPOM, ITICIIsl €KCTIPOIpiallii HOro aKTHBIB.

Crarrs 3.3 nependavae neBHI BUMOTH JIO 3MICTy KIIOIOTaHHS
PO HaJIaHHS JOKYMEHTIB, sSIKi CIIPSIMOBAHI, K IIPAaBIIO, HA TE,
mo0 y KIOMOTaHHI KOHKPETHO OIMMCYBAJUCS 3alUTyBaHi
nokymenTu. Ctarrs 3.3. BkitoueHa a0 [pasun MAIO 3 metoro
3arno0iranHs MUPOKUM «3aluTam, 3p00JeHUM 0e3 YiTKOi MeTH
3 Hadiel0 3700yTH SKyCh KOpHCHY iH(popMario» (fishing
expedition)». B Toil ke dac, BoHa mo3Boisie CTopoHam
3aMUTyBaTH KOHKPETHI JIOKYMCHTH, K1 MOJKHA
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also designed to help the receiving party decide whether it
wants to comply with the request voluntarily (as provided in
Article 3.4), or if it wants to raise objections (Article 3.5). The
specificity of the request is also designed to make it possible for
the arbitral tribunal to decide, if there is an objection to the
request to produce, whether or not to grant the request pursuant
to the standards set forth in Article 3.7.

The request to produce must (i) identify the document or
documents sought, described in sufficient detail; (ii) state why
the documents requested are relevant to the case and material to
its outcome; and (iii) state that the documents requested are not
in the possession of the requesting party (with one exception)
and the reasons why that party assumes the documents
requested to be in the possession of the other party. In a
compromise between the common law and civil law systems,
the request to produce can identify documents either by
describing an individual document (Article 3.3(a)(i)) or by
describing “in sufficient detail (including subject-matter) ... a
narrow and specific requested category of Documents that are
reasonably believed to exist® (Article 3.3(a)(ii)). The
description of an individual document is reasonably
straightforward. The IBA Rules of Evidence simply require that
the description be “sufficient to identify* the document. Article
3.3 does not specify a particular format for requests to produce.
In practice, arbitral tribunals frequently direct the use of
schedules that present, in a single document, the content
required under Article 3.3 and objections under Article 3.5, and
in which the arbitral tribunal also records the rulings provided
for in Article 3.7.

Permitting parties to ask for documents by category, however,
prompted more discussion. The 1999 Working Party and the
2010 Review Subcommittee did not want to open the door to
“fishing expeditions*. However, it was understood that some
documents would be relevant and material and properly
produced to the other side, but that they may not be capable of
specific identification.
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1ICHTU(IKYBaTH 3 TOCTATHHOIO AOKJIATHICTIO 1 SIKi IPH LIOMY
OJIHO3HAYHO MAaIOTh BIJHONICHHS JIO CIIPaBH Ta € iCTOTHHUMH
Iu1s 11 BupimeHds. Takwid piBeHb TOKIATHOCTI iHpOpMAIIii, sSK
nepeaoadeHo B ctatTi 3.3, Takok HEOOXiMHWH I TOro, MO0
JOMOMOTTH 3anuTyBaHiii CTOpPOHI BUpIIMTH, YU Oakae BOHA
BUKOHATH KJIOMOTAHHS JOOPOBUIBHO (K I MepeadadueHo
crarreto 3.4) abo momatu 3amepedeHHs (crtarTs 3.5). PiBeHb
JTIOKJIAJTHOCTI 3aIllUTy y KJIOMOTaHHI MPO HaJaHHS JOKYMEHTIB
Takok 103B0Jsi€ Ckitaay apOiTpaxy, sSKIIO MPOTH KIOMOTaHHS
PO HAaJaHHS JIOKYMEHTIB MMOaHi 3alepeUYeHHs, BUPIIINTH, YK
BapTO 33JOBOJIBHSITH KIIOTIOTAHHS BiAMOBIAHO 10 CTaHIAPTIB,
nepeadadeHux crarrero 3.7

KitonoranHst mpo HalaHHS JIOKYMEHTIB ITOBUHHE:

(i) inenTH]iKyBaTH KOXHHUH 3alMUTyBaHWUU HOKYMEHT abo
JIOKYMEHTH 3 JOCTATHROIO JCTAITI3AIlETO;

(i1) mosSICHUTH, SIKE BITHOIIICHHS 3aITUTYBaHI IOKYMEHTH MAIOTh
JIO CITPaBH Ta YOMY BOHH € ICTOTHUMH JJIA ii BUPIILICHHS; Ta
(ii1) MiCTUTH 3ameBHEHHS IIPO TE, IO 3aIUTYBaHI JOKYMEHTH
He 1mepe0yBaroTh y po3nopsmkeHHi CTOPOHH, IO 3BEPTAETHCS
3 KIIOTIOTaHHSM (3 €IMHUM BHHATKOM), a TaKOX 3a3HA4aTH
npu4rHy, 3 SKkuX CTOpOHA, IO 3BEPTAETHCS 3 KIIOMOTAHHSAM,
BBa)XKa€, 10 3alUTyBaHI JIOKyMEHTH Iepe0yBaloTh y
posnopsypkenHi iHmoi CtopoHu. B skocTi koMmmpomicy Mix
3arajJibHOI0 Ta  KOHTHHEHTAJIBHOIO  CHCTEMaMu  IpaBa
KJIOMIOTAHHS NP0 Ha/IaHHsI JOKYMEHTIB MOXe 1IeHTU(iKyBaTh
JIOKYMEHTH, IO MiJIsATralTh HaJaHHIO, a00, OMMCYIOYH KOKEH
mokymeHT (cratts 3.3(a)(i)), abo OMHCYIOYHM «JIOCTaTHBO
JoknaanHo (y TOMY YHCHi 3arajbHy CYTh) ... II€BHY BY3bKY
KaTEeTOpil0 3aIUTYBaHUX JOKYMEHTIB, ICHYBaHHS SIKHX MOJKHA
oOrpynToBano mpumyctuti» (ctarts  3.3(a)(ii)). Ommc
KOHKPETHOTO JOKYMEHTa MOK€ OyTH MJOBOJI IPOCTHUM.
IIpaBuna MAIO 11010 OTpUMaHHS JOKa3iB JIUIIIE BUMAararoTh,
o6 onmc OyB «JIOCTATHIM ISl iZIeHTHU]IKAIi» JOKyMEeHTa.
Crarts 3.3 He nependayae KOHKPETHOTO (OopMaTy KIOMOTaHHS
npo HajgaHHs AokymeHTiB. Ha mpaktumi Cxiax apOitpaxy
4acTO BUKOPHUCTOBYE OOPMIICHY Y BUTIISII OTHOTO JIOKYMEHTY
TabnMLIo, sKa BKIIOYae iH(OpMAaIio, II0 BHMAaraeTbes
crarrero 3.3, 1 3amepeueHHs, nepeabadeHi crarTero 3.5, Ta B
skiit Cxoran apOiTpaky TaKoK 3a3Hadae pillieHHs, epeadadeHi
crarreto 3.7.

Tum He Menmie, HaganHa CTOPOHAM MOXIIMBOCTI 3allUTyBaTH
JMIOKYMEHTH 32 TEBHHMHU KaTErOpisiMH BUKIUKAIO TOJATKOBI
muckycii. Poboua rpyna 1999 poky Ta IlinkomiteT 3 meperisany
2020 poky HE XOTLTH BITKPHUBATH MOMJIMBOCTI UL «fishing
expeditions». OpHak, CTal0 3pO3YMIJIO, IO HEMOXKIHUBO
JOKIanHO imeHTH(]IKyBaTH HesiKi TOKYMEHTH, SIKi MOXYTb
MaTH BIJHOIICHHS JO CHpaBH, ICTOTHE 3HAYCHHS JUIS il
BHpIIIICHHS Ta OyTH HAJICKHUM YHMHOM HadaHi iHmii CTOpoHi.
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Indeed, all members of the 1999 Working Party and of the 2010
Review Subcommittee, from common law and civil law
countries alike, recognised that arbitrators would generally
accept such requests if they were carefully tailored to produce
relevant and material documents.

For example, if an arbitration involves the termination by one
party of a joint venture agreement, the other party may know
that the notice of the termination was given on a certain date,
that the Board of the other party must have made the decision
to terminate at a meeting shortly before that notice, that certain
documents must have been prepared for the Board’s
consideration of that decision and that minutes must have been
taken concerning the decision.

The requesting party cannot identify the dates or the authors of
such documents, but nevertheless can identify with some
particularity the nature of the documents sought and the general
time frame in which they would have been prepared. Such a
request may qualify as a “narrow and specific category of
Documents®, as permitted under Article 3.3(a)(ii).

As documents in electronic form have become more important
in international commerce and hence in dispute resolution, and
since their production may be burdensome to the requesting
party, the 2010 Subcommittee introduced in Article 3.3(a)(ii)
the means for parties to identify more precisely a narrow and
specific requested category of documents maintained in
electronic form.

Either at a party’s own behest or upon order of the arbitral
tribunal, electronic documents may additionally be identified
by file name, specified search terms, individuals (for example,
specific custodians or authors) or other means of searching for
such documents in an efficient and economic manner (Article
3.3(a)(ii)). The Rules as revised in 2010 are neutral regarding
whether electronic documents should be produced in any given
arbitration; they simply provide a framework for doing so
where the parties agree or the arbitral tribunal orders production
of such documents.
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Hatomictb, Bci unenn PobGodoi rpymu 1999 poky Ta
ITinkomitety 3 meperisany 2020 poky sk i3 3araJIbHOI, Tak 1 3
KOHTUHEHTANbHOI MpaBoBOi cucTeMH BH3Hanmu, mo Ckiaxn
apOiTpaxy, K MPaBUJIO, 33J0BOJIBHSIE TaKi KJIOMOTaHHS, SKIIO
BOHHU PETENHHO MiATOTOBIICHI TAKUM YHHOM, OO 3alUTyBaTH
TUTBKH 1ICTOTHI Ta OB’ s13aHi 31 CIIPaBOIO TOKYMEHTH.

Hampukman, sxmo apOiTpaxk TITOB’S3aHHA 3 PO3ipBaHHIM
omuiero 31 CTOpiH yroaum mpo CHIIBHY MisUTBHICTH, IHIIIN
Croponi Moxe OyTH BiJOMO, IO TMOBIJIOMJICHHS TIPO
NpUnMHEHHs OyJio HampaBlIeHO B MEBHHUU JeHb, a oTke Pana
Hupexropip iamoi CTOpoHM MOBHHHA Oylla HE3aIO0BIrO 0
[BOT'0 TIOBIAOMJICHHS IPUHHATH Ha CBOEMY 3aCilaHHI PillICHHS
PO pO3ipBaHHs JOTOBOPY; IO MEBHI JOKYMEHTH MMOBUHHI Oynn
OyTH MATOTOBIEHI UIS PO3TJSAAY TaKOrO PIllIEHHS; 1 IO
MOBUHHI Oynmm OyTH CKJIafieHI TPOTOKOIM TMIOM0 I[HOTO
pitieHHs.

CropoHa, siKa 1mo1ae KJIOMOTaHHs, He MOYKE BKa3aTH Jatu abo
aBTOPIB TaKUX JIOKYMEHTIB, aje, THM HE MCHIIIE, BOHA MOXE 3
MIEBHUM CTYIIEHEM TOYHOCTI BU3BHAYUTHU XapaKTep 3alUTyBaHUX
JMIOKYMEHTIB Ta MNPHOIM3HMKA YacCOBHH TMPOMIKOK ix
MIATOTOBKH. Take KIIOIOTaHHS MOJKE BIJIITOBI1IaTH BU3HAYECHHIO
«TIEBHA BY3bKa KaTETOpis 3alUTyBaHHX JIOKYMEHTIB», SIK IIC
J103B0OJIeHO cTaTTero 3.3(a)(ii).

OcCKinbKM JOKYMEHTH B €JCKTpOHHIH Qopmi cTaoTh
BOXIUBIIIUMH B MDKHAapOAHIA TOpriBmi, a, OTXe, U Yy
BpPETYJIIOBaHHI CYIIEPEdoK, a IX IMMAroToBKa MOXe OyTH
o0TspkimBoro  ans  CTOpoHHM, WO TOJa€  KIIOMOTaHHSA,
[Migxomitet 2010 poky BrimounB 1o ctatti 3.3(a)(il) meronu,
3a  gomomMororo  skuX ~CTOpOHH  MOXKYTh  TOYHIIIIE
ineHTH(]IKYBAaTH BY3bKY 1 KOHKPETHY 3allUTyBaHy KaTETOpiio
JOKYMEHTIB, IKi 30€piratoTbCsi B €J1€KTPOHHOMY BUIJISIII.

3a OaxanaaMm CropoHu abo 3a posmopsmkeHHsM Criaamxy
apOiTpaxky eNeKTPOHHI JOKYMEHTH MOXYTh OYTH JAOAAaTKOBO
ijeHTudikoBaHi 3a Ha3BOI (aillly, KPUTEPiIAMU IOIIYKY,
HNEBHUMHU oco0amy (HANpHUKIIaA, KOHKPETHUMH aBTOPAMH, YH
0co0amH, y BOJIOIHHI SKHX 3HAXO/ATHCS JaHi JOKYMEHTH) a00
IHIIMMH METOJaMH IIOLIYKY B €(EKTHBHUI Ta €KOHOMHHUI
croci6 (crarts 3.3(a)(i1)). [Ipasuna, nepernsuyTi B 2010 porii,
HE PEryIIOITh MUTAHHS MI0JI0 TOTO, YH MOBHHHI €NEKTPOHHI
JOKYMEHTH OyTHM HajaHi B XoAi OyAb-SIKOTO KOHKPETHOTO
apOIiTpaXKy; BOHH MPOCTO 3a0€3MEUyIOTh OCHOBY ISl IIbOTO B
TUX BHIAAKaX, KoJii CTOPOHU JOMOBHIIHCS TIPO Iie, 800 KOJIn
Cknan ap0OiTpaKy yXBallO€ pillleHHsT HaJaTH Taki JOKyMEHTH.
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As noted above, the provisions of Articles 3.3(b) and (c) also
serve as checks on the scope of any request to produce. Under
Article 3.3(b), the content of the requested document needs to
be both “relevant to the case” and “material to its outcome.*
Moreover, the relationship between the documents and the
issues must be set forth in the request to produce with sufficient
specificity so that the arbitral tribunal can understand the
purpose for which the requesting party needs the requested
documents. Article 3.3(c) then requires the requesting party to
state that the documents sought are not in its own possession,
thereby seeking to prevent unnecessary harassment of the
opposing party by the requesting party. Article 3.3(c)(i) of the
IBA Rules of Evidence as revised in 2010 recognises one
exception to this principle. In the age of electronic documents,
it will become increasingly less likely that a particular
document has been entirely deleted from a party’s records, as it
may continue to exist electronically, such as on back-up tapes
or in electronic archives. Where a document is no longer easily
accessible, for example because it is not in a server's active data,
it may be less burdensome and costly for another party to
produce it.

Under the 1999 IBA Rules of Evidence, documents produced
pursuant to a request to produce were to be sent not only to the
other parties in the arbitration but also to the arbitral tribunal.
The rationale had been that because any documents produced
would automatically become a part of the record, the self-
interest of parties should cause them thereby to limit the scope
of their request. This rule was revised in 2010 in light of the
observation that it is often not efficient for arbitrators to review
all of the documents at the stage of their production.
Accordingly, the default has been changed such that documents
are to be produced to the other parties and only to the arbitral
tribunal if it so requests.

The specificity required in the request to produce makes it likely
that such a request will be made only after the issues have
become sufficiently clear in the case. The precise timing of such
a request will be determined by the arbitral tribunal. It will
naturally depend upon the specificity of the initial pleadings and
any Terms of Reference or other documents identifying the
issues.
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Sk 3a3naueHo Bumie, Hopmu crared 3.3(b) Ta (c) Takox
CIYTYIOTb IJISl OLIHKH 0OCATY 3amMTy y KIOMOTaHHI IPO
HaJaHHA JOOKyMeHTIB. Bimmosimno mo crarti 3.3(b) 3micT
3alMTYBAaHUX JOKYMEHTIB IMOBHHEH «MaTH BiJIHOLICHHS [0
cnpaBu», 1 «OyTu icrotHuM Ui i BupimeHHs». Kpim Toro,
3B’S30K MDK JMOKYMEHTaMHU 1 JOCIIDKYBAHWMH IMHTAHHIMU
NOBHHEH OyTH BUKIAJCHUN Yy KIONOTaHHI PO HaJaHHS
JOKYMEHTIB JIOCTaTHBO AOKIagHO, 00 Ckian apOiTpaxy mir
3po3ymiT, YoMy came CTopoHa, SKa IOJIA€ KIIOMOTAHHS,
norpedye 3amuTyBaHUX JOKyMmeHTiB. Jlami crarts 3.3(c)
nepexndauae, mo CTopoHa, SiKa MOAAE KIOMOTAHHS, MOBUHHA
BKa3aTH, L0 3alUTyBaHi AOKYMEHTH He nepeOyBaioTh B il
posnopsykeHHi. Ile  HeoOXimHo, 1m00 HE AOMYCTUTH
HemoTpiOHOro mnepeoOTsukeHHs 3anuTyBaHoi Croponu. B
crarti 3.3 (c)(i) IlpaBun MAIO momo oTpuMaHHS JTOKa3iB,
neperisayTin B 2010 poiri, 3a3Ha4a€eTbCsl OAMH BHHSATOK 3
BOTO TPHUHIUIY. B emoxy eneKTpoHHHX JOKYMEHTIB Bce
OiNbIlIe 3HMKYETHCS MMOBIPHICTD TOTO, IO SKUHCH JOKYMEHT
MTOBHICTIO BHIAJICHUM 13 3ammciB CTOpOHH, a/ke BIH MOXKE
MPOJOBKYBaTUME ICHYBaTH B €JIEKTPOHHOMY (opmarti,
HaNpHUKIad, Ha PE3EPBHUX KOMisIX a00 B €JIEKTPOHHHX apXiBax.
VY BuUmaakax, KOJU JOCTyN A0 JoKyMeHTa CTOpOHH BXe €
YCKJIaJHEHUM, HANpUKIad, Yepe3 Te, M0 BiH BIACYTHIH B
aKTUBHHX JIAaHHX CepBepa, Woro HaaaHHsS iHIIOK CTOPOHOIO
MOe OyTH MEHII OOTSKIIMBUM 1 BUTPATHUM.

Bignosigao mo IIpaBun MAIO miomo oTpuMaHHS HOKa3iB,
JOKYMEHTH, HaJaHi Ha BUKOHAHHS KJIOMOTAHHS NP0 HaJaHHS
JOKa3iB, TOBMHHI Oynn OyTH HajiciaHi HE JHUIIE IHIIN
Croponi apbitpaxxHoro TmpoBajpKeHHs, ame # Cxiamy
apOiTpaxy. Lle o0rpyHTOBYBaOCh THM, 11O OCKUJIBKU OYAb-SIKi
HajaHi JOKYMEHTH AaBTOMAaTUYHO CTalOTh  YaCTHHOIO
MarepiamiB crapaBu, CTOPOHH OCOOWCTO 3alliKaBJICHI B TOMY,
00 0OMEXHTH 00CST JOKYMEHTIB, PO HaJaHHS SKUX BOHH
npocste. lle mpaBuno Oyno mnepernsanyre B 2010 pomi,
OCKINTbKHM, 3a3Buyai, meperysiy CkiamoM apOiTpaxy BCixX
HaJIaHUX JIOKYMEHTIB IIle Ha erami ix HamaHHs CrtopoHamu
pocTo He € eeKTUBHUM. BinnosigHo, npaBuiio 0yino 3MiHEHO
TaKUM YUHOM, 1[0 TOKYMEHTH MarOTh Ha1aBaTHCh TiNbKU 1HIIIH
Croponi, a Cknaay apOiTpaky — TUIbKHM Y BHIAAKaX, KOJIH
Cknaz apOiTpaKy BUHECE BiATIOBIIHE PO3MOPSIKEHHS.

PiBeHp MOKIATHOCTI, IO BWMArae€ThbCs Bil KJIOMOTaHb IIPO
HaJaHHSA JOKYMEHTIB, MPHU3BIB 0 TOTO, IO 3a3BHYai Taki
KJIOTIOTAHHS TOJNAIOTHCSA TICIS TOrO, SK OOCTaBHUHH CIPaBH
OymyTh Xo4a 6 4acTKOBO 3’sicoBaHi. TOYHI CTPOKH MOIAHHS
TaKUX KJIOMOTaHb BHU3Ha4daloThes CkaagoM apbiTpaxy.
3a3Buyaii, CTPOKH 3aJIeKATh BiJ PiBHS JOKJIATHOCTI MEPIIUX
3a4B MO CyTi cmopy y cmpaBi Ta OyIOb-SKOTO AKTy TIpoO
MMOBHOBAKEHHS a00 1HIMX JOKYMEHTIB, 10 BU3HAYAIOTH TaKi
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A party seeking to oppose entirely or to limit a request to
produce must raise its objections in writing within the time
ordered by the arbitral tribunal. As noted, the reasons for
objection shall be those set forth in Article 9.2 or 9.3 of the IBA
Rules of Evidence (discussed below) or a failure to satisfy any
of the requirements of Article 3.3. As, in practice, arbitral
tribunals frequently provide for replies to objections (which
may resolve or narrow disputed requests), the 2020 Review
Task Force added the final sentence of Article 3.5 providing for
the requesting party to reply to any objection raised, if permitted
by the arbitral tribunal.

If a party raises objections, the arbitral tribunal must decide on
the propriety of the request to produce. The text of the IBA
Rules of Evidence provides that the arbitral tribunal may,
before making such decision, give the parties an opportunity to
consult with each other with a view to resolving the objection
themselves (Article 3.6). Party-to-party consultation may in
some circumstances be the more effective means of resolving
objections, including those based on insufficient descriptions
and other deficiencies in the form of the request to produce.

In practice, inter partes consultations—whether pursuant to
Article 3.6 or prior to the submission of objections to the
tribunal—can streamline the production process and avoid
lengthy disputes over the production of documents. For
instance, a producing party may be able to produce evidence
that is less burdensome to produce and that, even if it is not
strictly responsive to the original document request, provides
the same substantive information sought by the requesting
party. Similarly, the parties may agree to a narrowed version of
an original request rather than arguing objections before the
tribunal.

If the parties present objections to the arbitral tribunal for a
ruling, the arbitral tribunal shall “in timely fashion* decide
whether to accept some or all of the objections. The 2020
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IIUTaHHA.

CropoHa, ska Ma€ HaMip ITOBHICTIO 3alepedyBaTH IIPOTH
KJIOTIOTAHHS NP0 HAJaHHS JOKYMEHTIB a00 OOMEXUTH 00CsT
JIOKYMEHTIB, III0 MalOTh OyTH Ha/aHi, MOBUHHA B MHUCHMOBIHN
dbopmi  HamaTH CBOi 3alepeycHHs MPOTITOM  CTPOKY,
Bm3HaueHoro CkimazgoM apbiTpaxy. Sk Bke 3a3Hadanocs,
MiJIcCTaBaMKu JUIA 3alepedyeHb MOXKYTh OyTH BU3HA4YCHE B
crattsax 9.2 gu 9.3 IIpasun MAIO moao oTpuMaHHS TOKa3iB
(omucaHi HWK4e), ad0 HEJIOTPUMAHHS OYAb-KOI 13 BHMOT
crarti 3.3. Ockinbku Ha mpaktuli Ckinax apOiTpaxy 4acTto
Hajae MOXIUBICTH CTOpPOHI HagaTH CBOK BiANOBiAL Ha
3anepedeHHs (B SKMX MOXYTh OyTH BUKJIAACHI IIJCTaBH IS
BIIMOBH Yy 3aJ0BOJICHHI a00 3BY)XEHHS 0OCSTY CHIpHOTO
3anuTy), Poboua rpyna 3 nepersisiny 2020 nogana 1o crarti 3.5
3aKIIOYHE TOJIOXKCHHS, sIKe Mepeadadae, M0 3alUTyo4va
CropoHa MOXXE BIATOBICTH Ha OyIb-fKi BHCIIOBJICHI
3arepeveHHs 3a yMoBH, 110 Ckiaa apoiTpaxky J03BOJHTE TaKy
BIJIIIOBITb.

Sxmo ogHa 31 CTOPiH BUCIOBIIOE 3allepevYeHHs IPOTH HalaHHS
JOKYMEeHTIB, To Ckiaz apOiTpaky HOBUHEH MPUHAHSITH PillICHHS
1010 OOTPYHTOBAHOCTI KJIONIOTAHHS TIPO HAJIAaHHS IOKYMEHTIB.
®opmymoBanasa [Ipamr MAK mono oTpuMmaHHS TOKa3iB
nepexndauae, mo Cknan apOiTpaxky MOXKe Nepesa MPUHHATTIM
TaKoro piteHHs JTaTh CropoHam MOXKIIUBICTh
IPOKOHCYJIBTYBATHCS OJTHA 3 OHOIO 3 METOIO YCYHEHHS TaKOTO
3anepedeHHst (crarts 3.6). Koncympramiss mixk CropoHamu
MOXe€E B JISSIKUX BUIagKax OyTH Oinbll epeKTUBHUM 3aco00M
YCYHEHHS 3allepeueHb, BKIIOUAIOYM BHUIIAIKH, IIOB’s3aHI 13

HEJOCTaTHBOI KOHKPETH3aIli€l0 KJIOMOTaHb Ta IHIIUMH
HEIOJIKaMHU.
Ha mpaktuii  xoncymberamii Mk CropoHamMu (K Y

BIJIIOBITHOCTI 10 CTaTTi 3.6, TaK i /10 OJaHHS 3aNepeYCHb Ha
posrisim  Cximamy — apOiTpaky)  MOXYTh  JOTIOMOITH
BIIOPSAKYBaTH IPOLEC HAJaHHS OKYMEHTIB, a TaKOX
YHUKHYTH JOBI'HX CHOPIB MO0 TaKOTO HajaHHs . Hampukian,
CropoHa, sika Hajgae JOKa3W, MOXe OyTH B 3MO3i HaJaTH
JIOKa3H, SIKi € MEHII OOTSHKIMBUMHY JIUIS HAJaHHS 1 SKi, HaBITh
SIKIII0 BOHM HE TIOBHICTIO BiJIMIOBiIal0OTh BUMOTaM TEPBiCHOTO
KIIOTIOTaHHS MIO0 HaJIaHHS IOKYMEHTA, HAJar0Th IO CYTi TY XK
iHpopmarito, nipo sky 1 3anutrye CropoHa. AHAIOTIYHHM
yuHOM, CTOPOHM MOXXYTh CaMi IOTOAMTH 3BYXKCHHS 00CSATY
MIEPBICHOTO KIIOTIOTaHHS, 3aMiCTh TOTO, 100 OOTOBOPIOBATH
3arepedeHHs 31 Ckiazgom apoiTpaxy.

SIKkIo0 CTOpPOHW TMepenaroTh CBOi 3allepeucHHS Ha PO3TIIs
Criany apbitpaxy, 1o Criag apOiTpaxy  «CBOEYaCHOY
MpUMaE PiIeHHs PO T€, UM 3aT0BOJIBHATH JIeski a00 BCi Taki
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Review Task Force deleted the requirement in Article 3.7 that
the arbitral tribunal confer with the parties after the requests and
objections are submitted to the tribunal, because in practice the
arbitral tribunal may, and indeed typically does, rule on the
objections based on the written requests and objections without
further hearing from the parties. The arbitral tribunal may order
production of the documents sought in the request to produce
only if it is convinced that (i) “the issues that the requesting
party wishes to prove are relevant to the case and material to its
outcome*, (ii) “none of the reasons for objection set forth in
Articles 9.2 or 9.3 applies* and (iii) “the requirements of Article
3.3 have been satisfied”. This third requirement was added in
the 2010 revision.

Arbitral tribunals and parties may wish to consider in advance
of any document production exercise whether, in the event that
any party withholds documents from production on the grounds
of privilege (see Article 9.2(b)), a privilege log or any similar
document describing privileged documents or items should be
produced and, if so, what information is to be provided therein.

Occasionally, an objection—such as on the grounds of
privilege, commercial confidentiality or special political or
institutional sensitivity (see Article 9.2(b), (e) and (f)) may
require the arbitral tribunal first to review the document itself
without review by the requesting party.

It is generally preferable that the arbitral tribunal not review any
such documents itself because (i) if after reviewing the
document the arbitral tribunal upholds the objection, it could
not eliminate its knowledge of the document once it had been
reviewed, or (ii) there may be confidentiality concerns.

For such cases, Article 3.8 provides that in such “exceptional
circumstances, when the arbitral tribunal determines that it
should not review the document, it may appoint an independent
and impartial expert, who is bound to confidentiality, to review
any such document and report on the objection. In other
circumstances, such as where time and cost factors are
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3anepedeHHs. Poboua rpyna 3 mepernsay 2020 Bukiroumia 3
TeKCTy craTti 3.7 BuMory mpo Te, mo Ckuax apOiTpaxy
KOHCYJBTYEThCS 31 CTOpOHAMH MICHIA TIOJAHHS KJIOMOTaHb 1
3amepedeHb, amke Ha npaktumi Ckian apOiTpaxy Moxe, i,
3a3BUYail, BUHOCHTH DIlICHHS INOJO 3alepedyeHb 0e3
MOIANBIIOT0 3aciyxoByBanHs Ctopin. Ckian apOiTpaxy Moxke
BUHECTHU DILICHHS NPO HAJaHHS JAOKYMEHTIB, 3allMTyBaHUX Y
KJIOMOTAaHHS TpPO HaJaHHA JOKYMEHTIB, JHIIE SKIIO BiH
NepeKoHaHuM, 110:

(1) «muranns, ski CTOpoHa, IO 3BEPTAETHCS 3 KIOTIOTAHHSM,
Mae HaMmip JOBECTH, MAalOTh BiJIHOLICHHS 1O CIPaBU Ta €
icroTHUMU 1S 11 BUpiMIeHHN», (il) «KOAHA 3 MiACTaB IS
3amepedueHHs, InepemdadeHux crarTsamMu 9.2 um 9.3, He
3aCTOCOBYETHCS, 1 (1i1) «BUMOTrH, mepeabaveHi crarrero 3.3,
Oyno BukoHaHo». L{10 TpeTio BUMoOry Oyno 1oJaHO B penakuii
2010 poxy.

Cknan ap6iTpaxxy Ta CTOpOHH MOXKYTh 3a0a)XaTu 3a34aJeriab,
me M0 CTaaii HamaHHA TOKYMEHTIB, PO3TJISHYTH CHUTYaIlilo,
Komu Oyap-ska 31 CTOpiH BiAMOBISIE y HaIaHHI TEBHHUX
JOKYMEHTIB, TOCWJIAIOYHCh HA HASBHICTH NpHBiNEiB (Jus.
crartio 9.2(b)). B TakoMy BHIaJKy BOHH MOXYTb BHPIILIUTH,
yd mae Oytd momanuid 3amuc (log) momo0 KoHQIICHIIHHUX
JIOKYMEHTIB a00 OyIb-sKi CXOXKI JOKYMEHTH, IO OIMCYIOThH
KOH(]iIeHIi}HI TOKYMEHTH a0o0 pedi, 1 SIKII0 BOHU MaroTh OyTH
oJ1aHi, sika iH(GOopMallis MOBMHHA OYTH B HUX 3a3HaYeHa.

B meBHux Bumaakax, 3amepedcHHs (MOJaHI, HANIPUKIAA, Ha
OCHOBI TIpUBLIEs, KOMEPIIHOI TaeMHUIl, a00 Ha OCHOBI
(hakTOpiB  OCOOJMBOTO IMMOJITHYHOTO YH IHCTUTYIIHHOIO
3Ha4yeHHs iHngopmanii (Jus. crartio 9.2(b), (e) Ta (f)) MOXKyThH
BUMaraty, Imo0 3amuTyBaHi JOKYMEHTH OyJiH CHOYaTKy
posrisHyti CkiaamoMm apOiTpaxy Oe3 ydacTi 3amuTyrouol
CropoHn.

B mimomy, pekomenmyeTrhcs, mo6 Ckmam apOiTpaxy
YTPUMYBABCS BiJl TaKOTO pO3IJIALY BKa3aHUX JOKyMEHTIB,
Oockimpku (i) fKmIO micns po3risny AokymeHTa Ckian
apOiTpaxky MiATPUMAE 3alepeUCHHs, 1€ HE «CKacye» 3HaHHS
HUM JTOKYMEHTY, OCKIJIbKH BiH HOTO BXKE IMEpErIIHyB, abo (ii)
MOXYTh  BUHUKHYTH  YCKJIagHEHHS,  NOB’s3aHi i3
KOH(]iIeHIIHHICTIO.

Came il Takux BUIAAKIB CTaTTS 3.8 mepembadae, mo «3a
BUHATKOBUX 00cTaBuH», Komu Ckiax apOiTpaxKy BU3HAYUTH,
mo ¥WoMy HE CII TNeperisimaTh AOKYMEHT, BiH MOXe
MPU3HAYMTH HE3aJICKHOTO Ta HEYTePEHKEHOTO eKCIepTa, SKH
3000B’s13aHUH, JOTPUMYIOUHCh KOH(]iaAeHIIHHOCTI,
MIEPETJITHYTH OYAb-IKHI TaKUi JOKYMEHT Ta MOJIaTH BUCHOBOK
IOJI0 3allepedcHHs. 3a 1HMUX OOCTAaBHH, HANPHUKIAN, y THX
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considered to be compelling, the arbitral tribunal may,
nonetheless, decide to review the document itself.

The expert, who need not necessarily be appointed pursuant to
the terms of Article 6 of the IBA Rules of Evidence, would
provide a report on the objection, but the arbitral tribunal is to
make the final ruling as to its validity. If the objection is upheld,
then the document is to be returned by the expert to the
producing party, and it does not become a part of the arbitral
proceedings. If, on the other hand, the objection is denied, then
the requested party should produce the document to the other
parties pursuant to the request to produce. In either event, the
expert would, of course, also keep confidential the information
learned in reviewing the document.

Requests to Produce by the Arbitral Tribunal

The IBA Rules of Evidence also permit the arbitral tribunal to
seek certain documents that it considers to be relevant to the
case and material to its outcome or to allow or request parties
to use their best efforts to obtain them.

First, a party may request production of documents from a
person or organisation that is not a party to the arbitration. Some
arbitration laws permit arbitral tribunals to take or to apply for
certain steps, such as a subpoena, to obtain documents from
non-parties. Therefore, Article 3.9 permits parties to ask an
arbitral tribunal “to take whatever steps are legally available to
obtain the requested Documents, or seek leave from the arbitral
tribunal to take such steps itself*, as long as the arbitral tribunal
determines that such documents would be “relevant to the case
and material to its outcome®, the requirements of Article 3.3
have been satisfied and none of the reasons for objection set
forth in Articles 9.2 or 9.3 applies.

In addition, since the arbitral tribunal may be required under
certain arbitral rules to establish the facts of the case by all
appropriate means,® it should be entitled to order a party to

8 ICC Arbitration Rules, Article 25(1); LCIA Arbitration Rules, Article
22(1)(iii).
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BUTIAJIKaX, KON BBa)Ka€Thcs, 110 (AKTOPH yacy i BUTpar €
nepexkoHanBuMH, Ckiag apoiTpaxy, Bce-Taku, MOXKE PUHHSITH
pilIeHHs IPO MEPEryIsig JOKYMEHTa CaMOTYXKKH.

Ekcriept (sxuit He 00OB’SI3KOBO TOBHHEH MPH3HAYATHCS Y
BimmoBimHOCTI Mo BUMOr ctarri 6 Ilpamnr MAIO momo
OTPUMAaHHS JOKa3iB) MPEACTABISAE€ 3BIT MPO 3alepedcHHs, a
Cxutag apOiTpaky BHHOCUTh OCTATOYHE PIICHHS MIOA0 TAKOTO
3arepeycHHsI. Sxmmo 3arepeveHHs BU3HAIOTHCS
OOTPYHTOBaHMMH, JTOKYMEHT Mae OyTu moBepHyTO CTOpOHI,
sKa WOro Hajmana, i BiH HE CTa€ YaCTHHOK apOiTpakHOTO
MPOBaPKEHHS. Y pasi XK, SKIIO 3alepeueHHs] Ha KIIOMOTaHHS
PO HaJIaHHS JIOKYMEHTIB OYJyTh BIJIXWJICHI, TO 3alMTyBaHa
CropoHa NOBHHHA ITPEICTABUTH JIOKYMEHT iHIIUM CTOpOHaM y
BIJIIOBITHOCTI 13 KJIOMOTAHHSM TPO HAJaHHS JTOKYMEHTIB. Y
Oynp-sKOMy pasi, ekcrmepT Oyae 3000B’s3aHuil 30epiraTu
KOH(]IiIeHIIHHICTh 1H(OopMaIlii, OTpUMAaHOT TiJ Yac meperisiay
JIOKyMEHTA.

3anum npo Hadanus O0OKyMeHmia, 3po0aeHUll
Ckradom apbimpasicy

IlpaBuma MAIO momo oTpuMaHHS JOKa3iB JTO3BOJISIOTH
Cknany apOiTpaky 3alIUTyBaTH [I€BHI JOKYMEHTH, SIKi, Ha HOTO
JIyMKY, MalOTh BiAHOITIEHHS IO CTPaBH, i € iICTOTHAMH IS il
BHPIIIECHHS 10 CYTi, 200 K TOTOANTH 9K HakazyBatu CToOpoHaM
JTIOKJIACTH BCIiX 3yCHIIb JIJISl OTPUMAHHS TaKUX JOKYMEHTIB.

Ilepm 3a Bce, CTOpoHa MO>KE MTOAATH KIOTIOTAHHS PO HATaHHS
JOKYMEHTIB 0c000I0 UM oprasizaii€io, sika He € CTOpPOHOIO
apOitpaxy. [eski apOiTpaxkHi 3akOHH 103BOJIAIOTH CKiamy
apOiTpaxxy BXHUBaTH a00 KJIIOTOTAaTH IPO BXKUTTS IEBHHUX
3aX0/liB, TAKHX SIK BUKIIUK Y CYA, JJIsl OTPUMaHHS JOKYMEHTIB
Big oci0, sixi He € CropoHamu apOitpaxy. Tomy, crarts 3.9
no3sonsge CtopoHam 3BepHyTHCS n0 Ckiamy apOiTpaxy auist
«BXKUTTA OyNb-SIKMX IepeadadeHrX 3aKOHOJABCTBOM 3aXOJliB
JUI OTPUMAaHHS 3alUTyBaHUX J[OKyMeHTiB, a00 103BOJIMTH il
BXXHTH TaKuUX 3aXOliB caMocTiiiHO», 3a ymoBu mo Ckian
apOiTpaxky BH3HAYHMTh, IIO TaKi JOKYMEHTH OYIyTh «MaTu
BIJTHOIIICHHS JIO0 CIIPaBM Ta € ICTOTHUMH JUIs 11 BUPIIICHHS,
BUMOTH cTarTi 3.3 OyAyTh BHKOHAHI 1 JKOIHA 3 MiJCTaB IS
3amepedueHHs, ImependadeHux crarTsamMu 9.2 um 9.3, He
3aCTOCOBYETHCSI.

KpiMm TOrO, OCKiNBKM BiJNOBIAHO 1O TMEBHUX apOITpaskHUX
npaBun  Crximam  apOiTpaxy Moke OyTH 3000B’si3aHUI
BCTAaHOBUTH (DaKTH y CIpaBi BCiMa HAIEKHUMH criocobamu,®

8 ApGirpaxuuii pernmament ICC, crarrs 25(1); Ap6itpakuuii periament
LCIA, cratts 22(1)(iii).
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produce documents so far not introduced as evidence into the
proceedings (see Article 3.10) or to request any party to use its
best efforts to take, or itself take, any step that it considers
appropriate to obtain documents from any person or
organisation.

Ultimate oversight and control over this process should remain
with the arbitral tribunal. However, there may be circumstances
under which a party is better positioned to undertake such steps,
including, for example, due to presence in the country in
question. A party receiving such a request from an arbitral
tribunal, however, has the same right to raise objections,
pursuant to Articles 9.2 and 9.3, as if the documents had been
sought in a request to produce by another party.

The 2020 Review Task Force revised Article 3.10 to make clear
that any party—and not only the party to whom such a request
is addressed—may raise such objections, as there may be
circumstances in which documents are sought from one party
as to which another party has, for example, claims of privilege
or confidentiality. If such objections are raised, the arbitral
tribunal is to render a decision based upon the considerations
described above.

Form of Submission or Production of Documents

The 2020 Review Task Force clarified at the outset of the
Article 3.12. that the provisions of Article 3.12 apply only if the
parties do not decide or the tribunal does not direct otherwise.
This reservation appeared in the 2010 IBA Rules of Evidence
only in Article 3.12(b) and in part in Article 3.12(c), but the
Task Force concluded that it properly applies to all four
subsections of Article 3.12.

Copies

The IBA Rules of Evidence permit the production and
submission into evidence of copies of documents, rather than
originals. Of course, the copies must fully conform to the
originals (Article 3.12(a)). The arbitral tribunal may request the
production of an original document at any time, so that if a party

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /
KOHCOJIIJOBAHI TIPABKH

BiH TMOBWHEH MaTH TpPaBO 3000B’s3atu Oyab-iky CTOpOHY
HAJaTH IOKYMEHTH, SIKi IO I[bOTO Yacy He OyJH MmpecTaBiIcHi
SK JIOKa3W B Xoai mpoBapkeHHS (Jdus. crartio 3.10), a6o
3000B’s3aTu  Oyab-Ky CTOpOHY MOKIACTH MAaKCUMAaJbHUX
3yCHIIb, 200 BXKUTH CaMOCTIHHO OY/Ib-SIKUX 3aX0/IiB, sKi CKiaj
apOiTpaxXy BBa)Ka€ HAICKHUMHU TSI OTPUMAHHS JOKYMCHTIB
BiJ OyIb-sIKOi 0COOM UM OpraHi3atii.

OcTaToyHHi KOHTPOJIH Ta HATJIAL 32 [[UM MMUTAaHHSIM MTOBHHEH
3miicHoBatucs CkiagoM apOiTpaxy. Pazom 3 THM, MOXYTb
icHyBaTH 0OcTaBuHHM, 3a sKMX CTOpoHa Mae OiIbLI MIMPOKi
MOMJIMBOCTI JJIi BXKHUTTS TaKUX 3aXOJiB, B TOMY WYHCII,
HaIIPUKIIAA, Y 3B S3KY 3 11 MiCIIe3HAXOHKCHHAM Y BIITOBITHIN
kpaini. CTopoHa, sKa oTpuMmana Takuil 3amut Big Ckiagy
apOiTpaxky, Mae Take >X TpPaBO 3asABUTH 3arepedycHHs (Ha
mifcTaBi crareit 9.2 ta 9.3), sike BoHA Maya 0 y BUIAJKY, SIKOU
JIOKYMEHTH 3aluTyBaucs iHIIOK CTOPOHOI B KIIOMOTaHHI
PO HaJlaHHS JIOKa3iB.

PoGoua rpyna 3 meperisimy 2020 poky meperiisiHyla CTaTTIo
3.10, mo0 mposicHUTH, MO OyAb-iKa, a HE JIUIIC 3aluTyBaHa
CropoHa, MOXE 3alepeyuTH TMPOTH HAJaHHS JOKYMCHTIB,
OCKUTBKM MOXYTh ICHYBaTH OOCTaBHHH, 3a SKHX Taka
CropoHamM MOXE€ MaTH 3alepeyeHHs, IOB’s3aHl 13
KOHQIJCHIIIMHICTIO YW TPHUBLUICEM 110 BiJHOMICHHIO JO
JIOKYMEHTIB, HAJIaHHS SIKUX 3aMUTy€eThes B iHIIOT CTopoHH. Y
pa3l BHHWKHEHHS Takux 3amepeueHb Ckiam apOiTpaky
BUHOCHTbH DPIllIEHHS Ha OCHOBI BUIIIEBHUKIIAJICHUX MipKYBaHb.

Dopma nodaHHs YU HAOAHHS OOKYMEHMIB

Po6oua rpyna 3 neperisiny 2020 poxy Ha movatky craTti 3.12
YTOUHUIIA, 10 TIOJIOKEHHS CTaTTi 3.12 3aCTOCOBY€ETHCSI JIHIIE B
ToMy BHUTNAAKy, skmo Croponu He moromwnn abo Ckian
apOiTpaxxy He BU3Ha4MB iHIOoi npouenypu. B [IpaBunax MAKO
2010 poky 1e 3acTepeXeHHs MicTiiIocs Juiie B ctarti 3.12(b)
Ta 9acTKOBO B cTaTTi 3.12(c), ane Poboya rpyna Bupimmia, 1o
3aCTEPEKEHHS Ma€ 3aCTOCOBYBATUCH JIO BCIX YOTUPHOX YACTHH
crarti 3.12.

Konii

[IpaBuna MAIO momo oTpumaHHS [O0Ka3iB TO3BOJISIOTH
HaJaBaTH HEe OPHUTIHAIH, a KOIIi JOKYMEHTIB. 3BHYalHO, KOTIii
MMOBUHHI TTOBHICTIO BiAMOBInaTH opuriHayiamM (ctarTs 3.12(a)).
Cknan apbiTpaxy Moke 3000B’sI3aTH HagaTH OpPHUTiIHAIN
JOKYMEHTY B Oy/Ab-sIKUi1 4ac, ToMy, sikio CTopoHa BBaXKae, 1110
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believes that the copy does not fully conform to the original
document, it may ask the arbitral tribunal to require the
production of that original.

As electronic transmission and storage of documents often
leads to the existence of multiple copies of the same document,
the text of the IBA Rules of Evidence as revised in 2010
provides that a party is not obligated to produce multiple copies
of documents that are “essentially identical* unless the arbitral
tribunal decides otherwise (Article 3.12 (¢)). In some cases,
multiple copies may be individually relevant to the dispute. In
other cases, the production of multiple copies of the same
document may unduly increase the cost of reviewing the
documents for the other party and even be at odds with the
parties’ obligation to conduct themselves in good faith in the
taking of evidence (Preamble 3).

Form of production for electronic documents

The cost of the taking of evidence in electronic form can vary
widely depending on the form in which documents are to be
submitted. Thus, absent agreement by the parties or
determination by the arbitral tribunal to another form, the text
of the IBA Rules of Evidence as revised in 2010 provides that
the default form of production for electronic documents shall
be the form most convenient or economical to the producing
party that is reasonably usable by the recipient (Article 3.12(b)).
This format will generally not be the native format with full
metadata, as submission in this format can be unduly expensive
and inconvenient. Where electronic disclosure is likely to play
a role in an arbitration, the format of production should be
addressed early in the Article 2.1 consultation (see Article
2.2(¢)), or otherwise prior to the production of documents.

Production format issues to be addressed may include, for
example: the preservation of document families, relevant
metadata fields, the production of native format for certain file
types (e.g., slide presentations and large spreadsheets),
protocols for the redaction of documents (including spreadsheet
files), and the preparation of indices or production tags to
accompany document productions.
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KOTIisl JOKYMEHTY HE IMOBHICTIO Bi/NOBIIA€ OpUTiHATY, BOHA
Moxe ronpocutu Cknaj apoiTpaxky 3000B’43aTH HOT0 HaJaTH.

OcCKinbKH eNeKTpOHHE 30epiraHHs Ta Iepenavya JOKYMEHTIB
YacTO TIPHU3BOAWUTH IO ICHYBaHHS KUIBKOX KOIIKA OJHOTO
mokyMeHTy, TekcT [IpaBmn MAIO mono oTpuMaHHS T0Ka3iB,
neperimsnytaid B 2010 poni, mependadae, mo CtopoHa He
3000B’s13aHa HaTaBaTH KiJIbKa KOTIiii JOKYMEHTIB, SIKi «€ TI0 CYTi
IMIEHTHIHUMI», KpiM BHIAnKiB, komu Cxiamx apOiTpaxy
BUpIUTSH iHakIe (ctatTs 3.12(c)). B meskux Bumaakax KoxHa
3 KUTPKOX KOIiHA MOXYTh MaTH iHAWBiIyaJbHE 3HAYCHHS IS
criopy. B iHIIMX BHIIaAKaX HaJaHHA KUIBKOX KOIH TOTrO
caMoro JOKYMEHTY MOXE HEOOIPYHTOBAaHO 30UIBIIUTH
BUTPATH Ha MIEPETIIs JOKYMEHTIB iHII00 CTOPOHOIO Ta HAaBITh
cynepeunutd 000B’si3ky CrTopiH misiTH  TOOPOCOBICHO Y
nuTaHHAX noka3yBaHHs ([IpeamOyia 3).

Dopma Hadanmus e1eKmpoHHUX OOKYMEHMI8

BapricTh OoTpUMaHHS I0Ka3iB B €JICKTPOHHIH (Gopmi Moxke
BapilOBaTUCS 3aJeKHO Bix ¢Gopmu, B sKill MOJarOTHCA
MOKYMEHTH. TakuM 4YHHOM, 3a BIICYTHOCTI YTOOHU MiX
Croponamu 4n BKasiBku CKiiamy apOiTpaxy IOI0 HagaHHS B
inmin popwmi, Texer [Ipasun MAIO 2010 poky nepeadauae, mio
€JIEKTPOHI JOKYMEHTH NMOBHHHI OyTW mojaHi y ¢opmi, sika €
HaWO1IBIIT 3pYyYHOI0 a00 eKOHOMHOIO 11 CTOPOHH, sSKa I01a€e
JOKYMEHTH, 110 MOX€E y PO3YMHill Mipi OyTH NpUIATHOIO IS
BUKOpHUCTaHH: ofepkyBadami (ctarts 3.12(b)). 3a3Buuaii, ne
(dhopMat JOKYMEHTIB OyJie BiAPi3HATHCH BiJi OPUTiHAIBHOIO (B
SKOMY BiH HasiBHUH y 3artuTyBaHoi CTOPOHHM, HAPUKIIAJI, MOKE
HE MICTUTU METa/IaHuX), OCKIJIbKH MMOJJaHHS B TAKOMY (opmMaTti
MOXe OyTH HEBHIIPAaBJAHO JOPOTMM Ta HE3PYYHHM. Y THX
BUIAJKaX, KOJU EJIEKTPOHHE PO3KPHUTTSA iHopMAIll MOxKe
BiZirpaTé MEBHY pojib B apOiTpaxi, muTaHHs mpo ¢opmy
NOJAHHS CJiA PO3TISIHYTH Ha TOYaTKy KOHCYJbTauid, M0
MPOBOAATHCS Ha mijacTasi cratTi 2.1 (dus. crartio 2.2(c)), abo
IHIIIMM YUHOM, aJi¢ 10 HaJaHHs JOKYMCHTIB.

Jo mnuranp mozao (opMaTy HaJaHHA MOXYTb HaJeXKaTH,
HalpUKIad, TUTAaHHS TPO 30epiraHHs MTOKYMEHTIB, 3MICT
METaJaHUX, HAJaHHS TEBHUX THIIIB JOKYMEHTIB B iX
opuriHansHOMY (popMaTi (HanpHuKiIaz, caaioBi Mpe3eHTanii Ta
BEIIUKI CJIGKTPOHHI TaONWIll), TPOTOKOIW peaaryBaHHS
JOKYMEHTIB (BKJIIOYaloun (ailii eNeKTPOHHUX TaONuIb), a
TaKOX iHIeKcalis i HyMepalis HalaHUX TOKYMEHTIB.
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Translations

Article 3.12(d) provides that documents produced in response
to a request to produce generally do not need to be translated.
Where documents are submitted to the arbitral tribunal as
evidence and where such documents are in a language other
than the language of the arbitration, Article 3.12(e) provides
that the documents are to be submitted along with their
translations. This distinction between documents produced in
response to a request to produce and documents submitted as
evidence to the arbitral tribunal was introduced by the 2020
Review Task Force to clarify the text and to more clearly reflect
the prevailing practice that documents produced are typically
not required to be translated into the language of the arbitration.
The IBA Rules of Evidence do not address whether particular
documents may be translated in part only, the resolution of
disputes regarding translations, or the timing of submission of
translations.

The 2020 Review Task Force clarified that all of the provisions
of Article 3.12 (dealing with the form of submission or
production of documents, translations and the like) apply unless
the parties agree, or the arbitral tribunal directs, otherwise.

Confidentiality

Both the 1999 Working Party and the 2010 Review
Subcommittee discussed at length what confidentiality ought to
be accorded to documents produced pursuant to the IBA Rules
of Evidence. The issue of the extent of confidentiality that
should attach to arbitration proceedings continues to be a
controversial topic, in particular with respect to intellectual
property and investment treaty-based arbitrations. The Working
Party decided in 1999 that the IBA Rules of Evidence should
not seek to change the evolving standards with respect to
confidentiality and distinguished between documents submitted
by a party in support of its own case and documents produced
pursuant to a request to produce or other procedural order of the
arbitral tribunal. When reconsidering the issue, the 2010
Review Subcommittee decided to expand Article 3.13 to cover
the former category as well as documents submitted by non-
parties.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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Ilepexnaou

Crarts 3.12(d) mepembagae, 1O MOKYMEHTH, HamaHi Y
BIJIITOBITb HA KJIOTIOTAHHS PO HAJAHHS TOKYMEHTIB, 3a3BHYal,
He moTpelyroTh mepeknaay. BigmosigHo mo crarti 3.12(e),
SIKIIO JTOKYMEHTH, IO MmoaarThes a0 Ckmamy apOiTpaxy B
SIKOCTI JOKa3iB, BHKJAJEHI MOBOIO, BIAMIHHOIO BIJ MOBH
apOiTpaxKy, TO TaKi JOKYMEHTH MalOTh II0JIaBaTUCh Pa3oM i3 iX
nepekinagoM. Taka pi3HUIS MK JTOKyMEHTaMH, HAJaHUMU Y
BIANOBIIb Ha KIOMOTaHHS MNP0 HaJaHHSA JOKa3iB, Ta
JOoKyMeHTamu, Tioganumu a0 Ckiany apOiTpaxy sk JIOKasu,
Oyna BBeneHa PobGouoto rpynoto 3 neperisigy 2020 poky. dane
YTOYHEHHS O0yJ10 HeO0OXiTHMM, 100 OUTBII HiTKO BimoOpa3uTH
MepeBaXHy apOIiTpakHy TMPAKTUKY, BIANOBIAHO 10 SKOI
MepeKyiag JOKYMEHTIB Ha MOBY apOiTpaxy 3a3BUYail He
Bumaraetbes. [IpaBuna MAIO mopo oTpumanHst oka3iB He
pO3TIAAAIOTh THUTAHHA NP0 T€, YH MOXYTh KOHKPETHI
JIOKYMEHTH OyTH TEpeKJIaeH] JINIIe B YaCTHHI, a TAKOXK TPO
BUPIIICHHS CIIOPIB IOMO NEPEeKIaJiB UM CTPOKIB HaJaHHS
nepeKaiB.

Poboua rpyna 3 mepermsimy 2020 poky po3’scHuMiIa, 1m0 BCi
moJjioskeHHs craTTi 3.12 (moao ¢hopMu HagaHHS YU TOJAHHS
JMIOKYMEHTIB, TIEPEKIaaiB Ta 1H.) 3aCTOCOBYIOTBCS 32
3aMOBUYEHHSAM, KpiM BHIIAAKIB, KO CTOPOHU JOMOBISTHCS YU
Cknaz ap0OiTpaKy BU3HAUUTh 1HIIWHN MOPSAOK.

Kongioenyitinicmo

Sk PoGoua rpymna 1999 poky, Tax i IlinkomiteT 3 meperisiy
2010 poky, meTanbHO 0OTOBOPIOBAIIH TE, IKUM Ma€ OyTH PiBEHb
KOH(IJCHIIMHOCTI JTOKYMEHTIB, HAaJaHUX BIJMOBITHO [0
IIpaun MAIO miomo otpumanns nokasiB. I[lutanHs mpo
piBeHb KOH(DIIEHIIHHOCTI, SKa IOBUHHA CYINPOBOKYBAaTH
apOiTpakHe MPOBAIHKEHHS, BCE IIIE € CYNEPEUIUBOI0 TEMOIO,
30KpeMa, M0N0 apOiTpaKy CTOCOBHO NpaB iHTENEKTYaJIbHOI
BJIACHOCTI Ta iHBECTHIlIliHOrO apOiTpaxky. Poboua rpyna 1999
poxy Bupimmia, mo [Ipasuiaa MAIO momo oTpuMaHHS T0Ka3iB
He TOBMHHI OyTH COpsAMOBaHI Ha 3MiHY CTaHIApTiB
KOH(IJCHIIIIMHOCTI, 10 MOCTIHHO PO3BHBAIOTHCS. TOMY BOHH
BIIPI3HSUTH TOKYMEHTH, MomaHi CTOPOHOIO IS IiATPUMKH
BJIACHOT TMO3WINI y CHpaBi, Bi MAOKYMEHTIB, ITOJaHHUX
BIJIIOBI/IHO /IO KJIOMOTAHHS NpPO HAJaHHSA JOKYMEHTIB 4H
iHmmMx BKasiBok Ckiagy apOitpaxy. Ilim dac mOBTOPHOIO
neperisiny 1eoro nutanas [ligkomiter 3 meperisaay 2010 poky
BUDILIMB pO3MWHUpUTH cTarTio 3.13, abum BKIIOYUTH B Hel
JIOKyMeHTH, momaHi CTOpPOHOW M WIATPUMKH BJIACHOL
MO3UIlii y cmpaBi, a TaKOXX ITOKYMEHTH, IO OYyJH TOJaHi
ocobamu, siki He € CTopoHamMH apOiTPaXKHOTO MPOBaHKEHHSL.
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Article 3.13 now provides that any document submitted or
produced by either parties or non-parties in the arbitration is to
be kept confidential by the arbitral tribunal and by the other
parties. Such a document may be used only in connection with
the arbitration. This requirement does not apply to documents
that are already in the public domain or are made public by the
parties prior to production in the arbitration. Of course, parties
remain free to make their own documents public at any time.

The IBA Rules of Evidence take no position with respect to the
confidentiality of non- documentary evidence such as oral
testimony (although a transcript recording oral testimony would
be subject to confidentiality protection as a document submitted
or produced by a non- party). Furthermore, the “General Rules*
applicable to the arbitration may also impose requirements
relevant to confidentiality, or the parties or the arbitral tribunal
may agree or determine additional rules relating to
confidentiality (see Article 9.5, which applies to all types of
evidence). For this reason, the IBA Rules of Evidence state
simply, “this requirement shall be without prejudice to all other
obligations of confidentiality in the arbitration®. Therefore,
parties must look to the institutional or ad hoc rules pursuant to
which they are conducting the arbitration, or to the parties'
agreement or the legal regime governing the arbitration, to
determine what level of confidentiality would apply to such
documents.

Finally, the IBA Rules of Evidence as revised in 2010 also
include certain exceptions to this obligation, namely where
disclosure is required of a party to fulfil a legal duty, protect or
pursue a legal right or enforce or challenge an award in bona
fide legal proceedings before a state court or other judicial
authority. To prevent inadvertent disclosure of documents,
tribunals and parties are well-advised to discuss procedures for
consideration of confidentiality in any consultation under
Article 2.1 (e.g., proper retention or deletion of evidence
following conclusion of arbitral proceedings and any challenge
or enforcement proceedings). In particular, as noted in Article
2.1(e), tribunals and parties may wish to consider appropriate
cybersecurity measures for transmission and storage of
documents, as well as applicable data privacy and data
protection regulations.
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Hapasi crarrs 3.13 nepenbauae, mo Ckiag apOiTpaxy Ta iHIIi
CropoHu MarTh 30epiraTh  KOH(QIACHIIHHICTD  LIOJ0
JIOKYMEHTIB, nojlaHuX sk CTOpoHAaMH, Tak i 0oco0amH, siKi HE €
CropoHamu apOiTpa>kHOTO TMPOBAIKEHHA. Taki JTOKYMEHTH
MOXXYTh BHKOPHUCTOBYBATHUCS JIMIIIC Y 3B 3Ky 3 apOiTpaKHUM
posrasaom. s BuMora He 3aCTOCOBY€ETHCA 0 JOKYMEHTIB, SIKi
BXe € B MyOJiuHOMY AOoCTymi uu onpuitogHeHi CtopoHamu
nepea  TMOJAHHSIM JO apOiTpaxy. 3BuuaitHo, CropoHH
30epiratoTh 3a CO0OK MPaBO ONPHJIIOIHIOBATH iX BJACHI
JOKYMEHTH B OyIb-SKHH yac.

IIpaBuma MAIO miomo oTpuMaHHS TOKa3iB HE PETYIIOIOTH
KOH(]1IeHIIHICTh HETOKYMEHTAJIBHUX JTOKa3iB, TAKMX SIK yCHI
MOKa3aHHs (Xxo4a KOH(QiAEHIIHHICTh OyJe MOIUpIoBaTHCA Ha
creHorpadiyHUN 3aliuC YCHUX TIOKa3aHb SK Ha JOKYMEHT,
HaJaHUH YU CTBOpPEHHH 0c000f0, sika He € CTOpOHOIO II0
cinpasi). OxkpiMm Toro, B «OCHOBHHMX MpaBWIaxX», SKi
3aCTOCOBYIOTHCS 10 KOHKPETHOTO apOiTpaky, MOXXYTh TaKOXK
OyTu mepeadadyeHi BUMOTHM 100 KOH(DiaeHIiiHOCTI. Takox
CropoHu MOXyTb y3roauTn abo Ckiag apOiTpaxy Moxe
BU3HAUYMTH JIOJATKOBI IpaBWiIa KoHdiaeHUiHOCTI (Ous.
CTaTTIO 9.5, siKa 3aCTOCOBYETHCS J0 BCIX BUJIIB JOKa3iB). 3 i€l
npuunby B [IpaBrnax MAIO oo oTpuManHs J0Ka3iB MPOCTO
3a3HaYCHO: «I BUMOIa HE CKAacoBye Oyap-sKi iHIII
3000B’s13aHHA 31 30€pe)KeHHSA KOH(DIIEHIIHHOCTI B XOi
apOITPaKHOTO MPOBA/HKCHHS». TOMY JUIS BU3HAUCHHS PIBHS
KOH(QIJCHIIMHOCTI, SKAH 3aCTOCOBYBATUMETHCS [0 TaKUX
JIoKyMeHTiB, CTOpOHHM MOBHHHI OpaTé OO yBaru iHCTUTYLIiHHI
ud ad hoc npaBuia (BiIOBIIHO J0 SKUX BOHH 3IIHCHIOIOTHCS
apOiTpaXHUH po3risf), apOiTpaKHY yroay Ta TIpaBo, IO
3aCTOCOBYETHCSA 710 apOiTpaxy.

3pemroro, [IpaBuma MAIO 2010 poky TakoX BKJIIOYAOTH
MEBHI BUHATKH 3 IIbOr0 000B’ 53Ky, OCOOJIMBO B THX BUMAIKaX,
KOJIM PO3KPUTTS BIATIOBIIHUX BiJIOMOCTEH MO)KE BHMAaraTHCS
Bim CTOpOHM IS BUKOHAHHSA IepeadaueHOTO 3aKOHOM
000B’sI3Ky, I 3aXMCTy abo peami3alii 3aKOHHOTO MpaBa, 4u
Ul TPUBEICHHS 10 BHUKOHaHHS ab0  OCHOPIOBaHHSA
apOITpa)KHOrO pIlICHHS B JOOPOCOBICHO IHIIIHOBAaHOMY
NPOBA/UKEHHI B JAep)KaBHOMY cyaAi a00 iHIIOMY CYJOBOMY
oprai. 11{o0 3ano6irtu BUIaAKOBOMY PO3KPUTTIO JOKYMEHTIB
Cxutany apOitpaxky Ta CTOpOHaM PEKOMEHIYEThCS OOTOBOPUTH
OpOoIeypH PO3MIISAY THTAaHHA KOHQINEHIIHHOCTI Tix dYac
OyIp-siK0i KOHCYJIbTAIlii, OPraHi30BaHOI BiIIOBIHO IO CTAaTTi
2.1 (HanmpuKaa, JOMOBHTHUCH IOJ0 HAJICKHOIO 30epeKCHHS
YU 3HMIIEHHS J0Ka3iB IICJIA 3aBEpIICHHS apOiTPakKHOTO
NPOBaKEHHS a00 OCKap KEHHsSI YM BUKOHAHHS apOiTpaskHOTO
pimienHs). 3o0kpema, sSK 3a3HadeHo B crarTi 2.1(e), Ckiag
apbiTpaxxy Ta CTOpOHM MOXYTh PO3TISHYTH HEOOXITHICTH
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Inferences

Article 9. 6 (formerly Article 9.4 in the 1999 text and 9.5 in the
2010 text) of the IBA Rules of Evidence provides that if a party
fails to comply with a procedural order of an arbitral tribunal
concerning the production of documents, the arbitral tribunal
may infer from this failure to comply that the content of the
document would be adverse to the interests of that party. This
inference also applies when an opposing party does not make a
proper objection to a request to produce within the time-limit
set by the arbitral tribunal, but nevertheless fails to produce
requested documents.

As an additional deterrent, Article 9.8 provides that in assigning
costs, the arbitral tribunal may also consider the failure of a
party to conduct itself in good faith in the taking of evidence.
Such failure may include a failure to comply with orders to
produce.

Stages

Article 3.14, added in 2010, provides that the taking of
documentary evidence may also be scheduled in phases. This
procedure was already contemplated by the previous text of the
IBA Rules with reference to witness testimony (Article 4.4),
and has now been expanded to encompass documentary
evidence as well. This mechanism can be an important means
to manage time and control costs in particular circumstances
and may be proposed by the parties or introduced by the tribunal
of its own accord.

Article 4 — Witnesses of Fact

In arbitration, the facts of the case are often established through
witnesses, who testify about events of which they have personal
knowledge. This personal knowledge distinguishes the
witnesses of fact from experts, who provide opinions based on
their expertise in a particular field. Witnesses of fact are
addressed in Article 4 of the IBA Rules of Evidence; experts
are addressed in Articles 5 and 6.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /

KOHCOJIIZOBAHI ITIPABKH
NPUUHATTS  3aXOMdiB  KibepOe3mekw w00 Teperadi  Ta
30epiraHHs ~ JOKYMEHTIB, a TaKO)X HOPMH  IIOJO

KOHQIICHIIIMHOCTI Ta 3aXKMCTy JaHHUX.
Bucnosku

Crarts 9.6 (panimre — ctarts 9.4 y tekcti 1999 poky 12 9.5 —y
tekcri 2010 poky) [IpaBun MAKO miono oTpuMaHHS JT0Ka3iB
nepenoavae, mo sAkmo CTopoHa HE BUKOHYE IpOIeCyaabHE
posnopskeHds  Ckiagy — apOiTpaxy — [IOA0 — HaJaHHS
nmokyMmeHTiB, Ckiian apOiTpaky Ha IMIACTaBI TaKUX M MOXKE
3p0oOUTH BUCHOBOK TPO T€, IO 3MICT BiIIIOBITHOTO JJOKYMEHTA
OyB OM HecHpUATIUBUM i iHTepeciB 1iel Croponu. Takwii
BUCHOBOK TaKOX MO)K€ MaTH MiClle y BHUIAAKaX, KOJIH
npotuiiexxkHa CTOpoHa HaJeKHAM YHHOM HE 3asBIIE
3amepeveHpb M0N0 KIOMOTaHHA NP0 HAaJaHHA JOKYMEHTIB Yy
MeXax CTPOKY, BCTaHOBJICHOTO CKIIaaoM apOiTpaxy, aje, THM
HE MCHIII, HE HA/Ia€ 3aITUTYBaHi JIOKYMCHTH.

B sKkocTi 10maTKOBOro CTpuMyrodoro ¢Gakropy crarrts 9.8
nepenbavae, Mo Tpu BU3HAYeHHI BuUTpaT Ckiam apOiTpaxky
MOXX€ TaK0XX BpPaxOBYBaTH HEIOOPOCOBICHY  TOBEIiHKY
CropoHH B TpoIeAypl OTpUMaHHS TOKa3iB. Taka moBemiHka
MOYK€e BKITFOYATH HEBUKOHAHHSI PillieHb PO HAJaHHS JIOKA3iB.

Emanu

Crartsa 3.14, nomana y 2010 pori, Takoxx mepembadae, IIo
OTPUMaHHs JAOKYMEHTaJbHUX AOKa3iB MOXKE 3H1MCHIOBATHCS
noeTanmHo BiamosizHO 1o rpadiky. Lo npouexypy Bxke
nepenbagas monepenHii TekcT Ipasmt MALO, Mo cTocyroThes
NOKa3aHb CBiJKIB (cTaTTs 4.4), siKuil Tenep OyB pO3IIMPEHHH,
00 OXOMHTH TAKOXK 1 JIOKYMEHTaNbHI JoKa3u. Lleit mexaHizm
MOJK€ OyTH Ba)KJIMBHM 3aCO00M 3a0€3MeUCHHS PalioHaJIbHOTO
BUKOPHUCTaHHSI 9acy i KOHTPOJIIO BUTPAT 3a TIEBHUX O0CTaBUH, i
Moxe OyTH 3ampornoHoBaHui CTOpoHamu abo 3aCTOCOBaHMI
CxkragoM apOiTpaky 3a BIACHOIO 1HIIIIATHBOIO.

Crarrs 4 — CBinkn

B apOitpaxi ¢akTd chnpaBd 4YacTO BCTAHOBJIIOIOTHCS 3a
JOTIOMOTOI0 CBiJIKiB, SIKI CBigYaTh Mpo MOAii, Mpo SIKi BOHU
MaroTh BiacHi 3HaHHA. L{i BTacHi 3HaHHS BiPI3HAIOTH CBIJKIiB
BiJT EKCIIEPTIB, K HAJAIOTh BUCHOBKH Ha OCHOBI CBOTO JJOCBITY
B MeBHiH ramysi. CBigkam npucssiuena ctarts 4 [Ipasun MAIO
1010 OTPUMAHHS JIOKa3iB; €KCIepTaM — CTaTTi 51 6.
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While witness testimony is less frequently used as evidence in
civil law courts, where documentary evidence is preponderant,
than in common law courts, arbitration proceedings in both the
civil law and common law traditions often rely on witnesses. In
the common law tradition, witnesses are questioned by the
parties. In the civil law tradition, they are, in principle,
questioned by the court; parties may however suggest questions
to be asked by the court, ask supplementary questions after the
court has finished its examination, or ask questions directly
with the court’s permission. In international arbitrations, the
arbitral tribunal and the parties need to establish how to handle
witnesses of fact.

Arbitration rules and statutes are usually silent on witness
testimony. The IBA Rules of Evidence thus fill in a substantial
gap: Article 8 of the IBA Rules of Evidence, discussed later,
addresses how witnesses are examined at the hearing; Article 4,
to be discussed here, organises the stages before the hearing.

Information on Witnesses

Article 4.1 requires each party to identify the witnesses on
whose testimony it intends to rely, as well as the subject matter
of that testimony. As a result of this requirement, which is
common practice and explicitly confirmed in various sets of
arbitration rules,’ the opposing party cannot be surprised by
unannounced witnesses or facts and can select its own evidence
in response well in advance of the hearing

The text of the IBA Rules of Evidence as revised in 2010
requires that each witness statement contain a statement as to
the language in which it was originally prepared and the
language in which the witness anticipates giving testimony at
the evidentiary hearing (Article 4.5(¢c)). If no witness statement
is prepared for a witness, each party should inform the arbitral
tribunal and the other parties in the event the witness intends to
testify in a language other than the language of the arbitration
proceedings. If the witness cannot present evidence in the

® See, e.g., ICDR Arbitration Rules, Article 23(2); LCIA Arbitration Rules,
Article 20(2); SCC Arbitration Rules, Article 33(1); WIPO Arbitration Rules,
Article 56(a).

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /
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Xo4a moka3aHHS CBIJIKIB piflllle BHKOPUCTOBYIOTECS SIK JJOKa3U
B CyJaxX KpaiH KOHTHHEHTAJILHOTO MpPaBa, JI¢ JTOKyMEHTAJbHI
JIOKa3 MarTh IIepeBary, MOPIBHAHO 13  cydaMH KpaiH
3arajabHOTO TpaBa, apOiTpa)KHi MPOBa/PKEHHS SK B CHUCTEMax
KOHTUHCHTAIBHOTO, TaK 1 3aragpbHOro0 TIpaBa  4YacTo
MOKJIAJAIOTECSA Ha CBIAKIB. Y TpamuIlii 3arajJbHOTO IIpaBa
CBIJIKH JOTTATYIOTHCS CropoHamu. y Tpaaumii
KOHTHHEHTAIBHOTO TpaBa BOHHW, B OCHOBHOMY, JOMHUTYIOThCS
cynom; CTOpoHHM, OJHaK, MOXYTh 3alpOIIOHYBaTH CYIy
3alUTaHHs, a MICIS TOTO, SIK CYJ 3aBepUIUTh JonuT, CTOpOHU
MOXYTh CTaBUTH JIOJATKOBI 3alUTaHHS, a00 3 JI03BOIY CYyIy
CTaBUTH 3allUTaHHS Oe3MocepeIHhO CBiIKY. B MixkHapogHOMY
apOitpaxxi CtopoHaMm 1 apOiTpaKHOMY CyIy HEoOXiTHO
BU3HAYUTH, SKAM YHHOM 3/IHCHIOBAaTUMEThCS poOoTa 3i
CBIJIKaMH.

ApOiTpakHI TIpaBWIIa Ta 3aKOHHU 3a3BUYal HE PETIIAMEHTYIOTh
nokaszanHs cBifkiB. [IpaBuna MALO o0 oTpuMaHHs 10Ka3iB
TaKUM YHHOM 3allOBHIOIOTH ICTOTHY IPOTAJIMHY: CTaTTS &
IlpaBun MAIO momo oTpuMaHHS [0Ka3iB, KOMEHTOBaHA
HIDKYE, peraMeHTye, SK JOMHUTYIOTHCS CBIAKH y CIyXaHHi;
crartss 4, momo sKoi Hae MOBa, CTOCYETbCA ETalliB
MPOBAJKEHHS, 110 BiIOYBAIOTHCS J0 TIPOBEACHHS CITyXaHHSI.

Inghopmayis npo Csiokie

Crarts 4.1 Bumarae Big KoxHOi CTOpOHM 1IeHTH(IKyBaTH
CBIJIKiB, Ha TMOKAa3aHHS SIKUX BOHA Ma€ HaMip MOCHJIATHCA, a
TaKOX MpEeIMET TaKHX CBigueHb. B pe3ynpTari Takoi BUMOTH,
sIKa BIMOBIZA€ 3araJlbHONPHHHSTIN TPAKTHII, 1 SKa IPSIMO
BioOpa)keHa B Pi3HUX apOITPaKHMX pEriaaMeHTax’, iHIIy
CropoHy HE MOKHA 3[AMBYBATU TOSIBOIO HE3asBICHUX CBIJKiB
a0o ¢axTiB, i BOHA MOX€E BU3HAYUTH BJIACHI JJOKa31 y BiATIOBiAb
3aBYACHO JI0 IOYATKY CITyXaHHSI.

Texct IlpaBun MAKO momo  oTpuMaHHS — JTOKa3iB,
neperasayTHi y 2010 pori, BuMarae, mo0 KOXKHI ITOKa3aHHS
CBiJIKa MiCTHJIH BiTOMOCTI ITPO T€, TKOI0 MOBOIO OYJI0 CKJIaJICHO
OpUTIHAJ TIOKa3aHb CBiJIKa, TAKOX SIKOK) MOBOKO CBIJIOK Ma€
HaMip JaBaTH CBIAYECHHS B XOMi CIyXaHHS IOMO JTOKa3iB
(crattas 4.5(c)). Skmo mokazaHHS CBimKa HE TOTYBaJUCA,
koxHa CropoHa moBuHHa monepeautu Ckiaj apOiTpaxy Ta
i CTOpPOHM, SKIIO CBIJOK Ma€ HaMip NaBaTH CBiIYCHHS
MOBOIO, BIIMIHHOIO BiJi MOBH apOIiTPa)XHOI'O IPOBAKCHHS.
Skmo  CBIJOK HE MOXE TMPEACTAaBUTH JIOKa3d MOBOIO

® us. nanpuxnad, Ap6itpaxni npasmwia ICDR, crarrs 23 (2); ApGitpaxHauii
pernament LCIA, crarrs 20 (2); Ap6itpaxuuii pernmamenr SCC Crarrs 33
(1); Ap6itpaxui npasuia WIPO, cratts 56 (a).
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language of the arbitration proceedings, translation has to be
provided.

In recognition of the variety of approaches available to arbitral
tribunals with respect to the sequencing of submissions,
including witness statements, the IBA Rules of Evidence leave
it entirely to the tribunal to impose the time within which the
foregoing information must be given.

Affiliated Persons as Witnesses

Differences exist among legal systems as to whether an
executive employee, agent or other person affiliated with one
of the parties in dispute can be heard as a witness. This status
as a witness may have important consequences. For instance, in
some legal systems, a party may be a witness in its own case,
whereas in others only third parties may testify as witnesses. In
such systems, a party providing information would not be
considered a “witness”, and the information would not be
provided under oath or a similar commitment to tell the truth.

Article 4.2 of the IBA Rules of Evidence, however, provides
that the party’s officers, employees and other representatives
may be witnesses for the purpose of the IBA Rules of Evidence.
Therefore, under Article 8.5, the arbitral tribunal may ask a
party witness to affirm, “in a manner determined appropriate by
the Arbitral Tribunal”, some commitment to tell the truth. The
arbitral tribunal may also consider the identity of a witness, and
his or her affiliation with any party, as one of many factors that
may or may not affect the weight to be given to such evidence
(see Article 9.1).

Preliminary Contacts Between Party and Witness

Another important difference between legal systems is the
extent to which parties may have contacts with the witnesses
they offer.!” In some systems, parties may discuss with their

10 UNCITRAL Notes on Organizing Arbitral Proceedings, paragraph 90
(2016).

11 See IBA Guidelines on Party Representation in International Arbitration
(2013), Guideline 24. Attorneys from certain civil law countries my deem
contacts with witnesses a violation of their ethical rules, however.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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apOiTpaKHOTO MPOBAKCHHS, TO MOBUHEH OyTH 3a0e3meucHuiA
nepeKIa.

BusHaroun pi3HOMaHITHICTh MiXOiB, IO JOCTYITHI KOXHOMY
Crutany apOiTpaxy, CTOCOBHO Y€PrOBOCTI ITOAaHHS ITMCEMOBUX
JIOKYMEHTIB, BKJIIOYAI0IH TTOKa3aHHs CBiaKiB, [IpaBmra MAO
[I0/I0 OTPUMAHHS JOKAa3iB 3aJIMIIAIOTH BUPIIMICHHS MUTAHHS
IOJI0 CTPOKY, MPOTATOM SKOTO BiAMOBiAHA iH(OpMAIlis Mae
OyTH HagaHa, MMOBHICTIO Ha po3cyn Ckiamy apOiTpaxy.

Ilog sa3ani ocobu Ak ceioxku

Pi3Hi IpaBOBi CHCTEMU TO-PI3HOMY BH3HAYAIOTh TE€, YA MOXKE
HallMaHW{ TIpaIliBHUK, MPEACTABHUK YH iHIIIa 0c00a, OB’ I3aHa
3 oxieto 31 CTopiH y cnopi, OyTH 3aciyxaHa sik cBiiok. Ctaryc
CBiJIKa MOKe MaTH BaKJIWBI Haciuiaku. Hanpuknan, y neskux
mpaBoBuX cucreMax CTopoHa MOXKe OyTH CBIIKOM y CBOIi
CHpaBi, TOAI K B iHIINUX — JIMIIE TPETi 0cOOU MOXKYTh JaBaTh
MOKa3aHHS sIK CBiIKU. Y Takux cuctemax CTOpoHa, sika Hajgae
iHopMallil0, HE BBAXKATUMETHCS «CBIAKOMY», a 1H(OpMaIis
tTakoro CTOpPOHOIO HE HaJaBAaTUMETHCS IIiJ| MPHUCATOIO abo
MoJ1IOHMUM 3000B’I3aHHSIM TOBOPUTH TIPABJY.

Crartas 4.2 IlpaBun MAIO mozo oTpuMaHHS TOKa3iB
nepeabavae, 110 KEPIBHUKM, TpPAliBHUKA Ta  iHII
npeactaBHUKH CTOPOHH MOXYTh OyTH CBiAKaMM Uil Lijien
IIpaBun MAIO momo orpumanHs nokasiB. OTxke, 3TigHO 3i
crarrero 8.5, Cxian apOiTpaxky MOXKe MPOCHTH TaKOr'o CBigKa
CTopOoHU HiATBEPOUTH, «B MOPSAAKY, BcTaHOBIeHOMY CKianoM
apbiTpaxy», 3000B’s3aHHS roBOpHTH TpaBay. Cximan
apOiTpaxky TakoX MOXKE IEepeBIpUTH 0COO0y CBigKa Ta HOTO
NOB’s13aHICTh 13 Oynp-skol0 CTOPOHOIO SIK OAWH i3 OaraTbox
(hakTopiB, SIKi MOKYTh BIIMBATH 200 HE BIUIMBATH Ha Bary, siKy
CJIiJ HaJlaBaTH TaKUM JT0Ka3aM (Ous. cTaTTio 9.1).

Ilonepeoni koumaxmu mixxe CmopoHoo ma c8i0Kom

Ille ogHa BakIMBa BIAMIHHICTH MK NPaBOBUMH CHUCTEMaMH
TMOJISATAE B TOMY, HACKITbKH CTOPOHH MOXKYTh MaTH KOHTAKTH
3i CBiJKaMH, SKUX BOHH NPONOHYIOTH'’, V neskux cucremax

10 /7u6. UNCITRAL Notes on Organizing Arbitral Proceedings (ITam’sitka |
IOHCITPAJI uomo opramizaiii apOiTpakHOTO MPOBAaPKEHHs), MyHKT 90
(2016).

1 JTug. IBA Guidelines on Party Representation in International Arbitration
(Kepisui npuammm MAIO mo0 npeacTaBHUNTBA CTOPIH Y MDKHAPOIHOMY
apOitpaxi) (2013), Bka3ziBka 24. ofHax, IOpUANYHI PaJHUKHU 3 AESKUX KpaiH
KOHTHHEHTAJIBHOTO IIpaBa MOXYTb BBaKaTH KOHTAaKTH 31 CBiJKaMu
MOPYIIEHHAM €TUYHUX MPaBUIL.
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own witnesses the facts on which they will submit testimony.
The degree of “witness preparation” may vary from a general
overview of the issues at stake to an extensive rehearsal of the
witness’ answers to questions expected to be asked. On the
other hand, in some systems it may be impermissible for a
lawyer to discuss the case with a witness prior to his testimony
in court.

In international arbitration, it is now generally well established
that a party and its counsel are, as a general rule, permitted “to
meet or interact with [w]itnesses and [e]xperts in order to
discuss and prepare their prospective testimony,” as long as
counsel’s role is “consistent with the principle that the evidence
given should reflect the [w]itness’s own account of relevant
facts, events or circumstances, or the [e]xpert’s own analysis or
opinion.”!! Reflecting the generally accepted practice, the IBA
Rules of Evidence, in Article 4.3, confirm that it is not improper
for a party or its lawyers to interview its own witnesses. The
text of the IBA Rules as revised in 2010 further clarifies that
such an interview need not remain general, but may indeed
relate to the subject-matter of the prospective testimony. At the
same time, the arbitral tribunal may consider the scope of any
such interview in assessing the weight it accords the witness's
testimony (see Article 9.1). Of course, the preparation and/or
drafting of a witness statement, whether with the assistance of
a party’s counsel or not, presupposes contact between the
witness and the party (and its counsel) that is presenting him or
her. However, the content of the statement remains exclusively
that of the witness and must represent the witness’s correct
recollection of the facts.

Witness Statements

Pursuant to the IBA Rules of Evidence, the arbitral tribunal may
order the parties to submit to the arbitral tribunal and the other
parties a written “witness statement” (see Article 4.4). The
arbitral tribunal, in consultation with the parties, should
determine whether or not to require such witness statements,
depending on the circumstances of each case.

If witness statements are used, the evidence that a witness plans
to give orally at the hearing is known in advance. The other
party can thereby better prepare its own examination of the
witness and select the issues and witnesses it will present. The

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /
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CTOpOHHU MOXYTh OOTOBOPIOBATH 3 BIACHUMH CBiJIKaMH (QaKkTH,
MOJI0 SKUX BOHM HANaBaTUMyTh TMoka3zaHHs. CTyIiHb
IIATOTOBKY CBiJKIB» MOXKE BIAPIZHATHCS, TIOYWHAIOYU Bill
3arajabHOTO OTJISITY MUTaHb, K PO3TISIAIOTHCS, IO PETEILHOL
peneTHIIii 31 CBiJTKOM IIIOJIO BiNIOBiIel HAa OYiKyBaHi IUTaHHS.
3 iHmoro OOKy, B IESIKMX CHCTeMaX JJIA aJBoKaTa MOXKe OyTH
HEJO0MYCTUMUM OOTOBOPEHHS CIIPABH 31 CBIIKOM JI0 Jadi HUM
MOKa3aHb B CY/Ii.

Y MibkHapoaHOMY apOiTpaxi Hapasi € 3araIbHONIPUIHHATHM, ITI0
CropoHi Ta ii aBOKaTy, 3a 3araJlbHUM IPABUIIOM, JTO3BOJICHO
«3ycTpiyatucss abo B3aEMOJIATH 31 CBigKamu[oMm] Ta
eKkcrepTaMu[oM] I TOro, mo6 OOrOBOPUTH Ta IMiATOTYyBaTH
ixHi MaiOyTHI CBiJUEHHs», AONOKHU POJb aBOKATa B IIbOMY
mporeci  BIAMOBIZaE  «IPUHLMITY, IO HaJaHi CBiAYEHHS
MOBMHHI  BigOOpaXkaTH  BJIaCHE  PO3YMIHHS  CBIAKOM
BiANOBiAHUX (HaKTiB, MO a00 00CTaBHH, a00 BIACHHI aHaTi3
abo nymKy ekcnepra»!!. Bigobpaxaroun 3arajabHOIPUHHATY
npaktuky, [Ipasuina MAIO momo oTpuMaHHs JOKa3iB Y CTATTi
4.3 mATBEpHKYIOTH, 11O ONMHWTYBAaHHS BIIACHUX CBIIKIB HE €
HeHanexxHuM Juist CtopoHu abo ii aaBokara. Tekct IlpaBun
MAIO, sixkuit 6yB nmepernsHytii y 2010 poui, yTouHIO€E, 1110
Take ONHUTYBaHHSI He OO0OB’A3KOBO Ma€ 3aJUIIATUCS
3arajibHUM, ajie JIHCHO MOXE CTOCYBATHUCh TEMH MalOyTHIX
cBiqueHb. BomHouac, Ckiaa apOiTpaxky MOXKe BpaXxOBYBaTH
o0csAr OyAb-IKOr0 TAKOTO ONUTYBAaHHS IS OLIHKWA Bard, siKy
BiH HaJa€ IMokaszaHHsAM cBijgka (Oue. crartio 9.1). 3BHuaiiHoO,
MiArOTOBKa Ta/a00 CKIAJaHHS TOKa3aHb CBilKa, YU 3
nmoroMororo  aaBokara CTopoHH, 4M 0e3 Hei, mepenbadae
KOHTaKT MiX CBiikoM Ta CtopoHO0 (Ta ii TpejCcTaBHUKOM),
SKUU TpencTaBnse #oro abo ii. OmgHak 3MiCT TOKa3aHb
3aIMIIAETHCS. BUHATKOBO 32 CBIJTKOM, 1 TIOBUHEH BiloOpakaTu
BIpHI CIIOraayu CBijKa MMpo ¢GhakTy.

Tokazauns ceiokie

Bignosigao mo IIpaBun MAIO miomo oTpuMaHHS HOKa3iB,
Cxkianx apOiTpaky Moxe 30008’ s13at CToponu nogatu Criaamgy
apOiTpaxy Ta inmuM CTOpoHaM MUCHMOBI «ITOKa3aHHS CBiJKay
(Ous. crartio 4.4). Cxnax apbitpaxy, KOHCYJIBTYIOUHCH 31
CropoHamu, TOBUHEH BU3HAYUTH, Y1 BUMATraTH MOJJAHHS TAKUX
MOKa3aHb, UM Hi, 3aJIEKHO BiJl 0OCTaBHH KOKHOI CIIPaBH.

SIKII0 BUKOPHWCTOBYIOTBCSI TTOKa3aHHS CBIIKIB, JOKa3W, SKi
CBIIOK TMJIaHye JaTH YCHO TMiJ 4Yac CIyXaHHs, BiJOMi
3a3manerine. Takum yuHOM, iHIIa CTOpOHAa MOXKE Kpaile
MIATOTYBAaTH BIIACHWMA JONWT CBiKa 1 BHOpaTH NMHTAaHHS Ta
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tribunal is also in a better position to appreciate the testimony
and put its own questions to these witnesses. Witness
statements may in this way contribute to a shortening of the
length of oral hearings. For instance, they may be considered as
the “evidence in chief” (“direct evidence”), so that extensive
explanation by the witness becomes superfluous and
examination by the other party can start almost immediately.

In order to save on hearing time and expense, witnesses need
not appear unless their presence is requested by a party or the
arbitral tribunal (Article 8.1). Often the arbitral tribunal and the
parties may agree that a witness whose statement is either not
contested or not considered material by the opposing party need
not be present at the oral hearing'?.

Article 4.5 of the IBA Rules of Evidence specifies that a witness
statement shall contain:

* the name and the home or business address of a witness;
any present and past relationship with any of the
parties; his or her background and qualifications;

* a full and detailed description of the facts and the
source of the witness’s information, as well as any
documents on which the witness relies that have not
already been submitted;

* a statement as to the language in which the witness
statement was originally prepared and the language in
which the witness anticipates giving testimony at the
evidentiary hearing; and

* an affirmation of the truth of the statement confirmed
by the witness’s signature.

The IBA Rules of Evidence do not require that the statement be
made under oath. Arbitration practice and legal systems differ
too much on this point. In many civil law systems, sworn
declarations can be made only before the state court authorities,
or a notaire, which makes sworn affidavits too cumbersome.
Consequently, sworn affidavits cannot be the required form for
witness statements in international arbitration proceedings.'
The IBA Rules of Evidence simply require a witness of fact to
affirm that he or she commits to tell the truth (Article 8.4)

12 The possibility that witnesses can limit their testimony to the written
statement and do not have to attend the oral evidentiary hearing is provided
for in ICDR Arbitration Rules, Article 23(4); LCIA Arbitration Rules, Article
20(3); SCC Arbitration Rules, Article 33(2); WIPO Arbitration Rules, Article
56(d).
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CBiIIKIB, SIKMX BOHa mpeacTaBuTh. Ckman apOiTpaxy TaKOX
nepeOyBae y KpanoMy CTaHOBHILI, 1100 OLIHUTH CBITYECHHS Ta
IOCTaBUTH BIIACHI 3amWTaHHA UM cBigkam. Iloka3aHHS
CBiIKiB, TakUM YHHOM, MOXYTb CIPHITH CKOPOYECHHIO
TPUBAJIOCTI YCHHX CilyXaHb. Hampukian, BOHH MOXYTh
PO3TIISIATUCS SIK «TOJIOBHI TOKA3M» («IIPsIMi TOKa3W»), BiTaK
PO3TOpPHYTI MOSICHEHHS 3 OOKY CBiIKa CTalOTh 3aHBUMH, 1 JOIIUT
iHIor0 CTOPOHOIO MOKE PO3MOYATHCS MaiiKe HeraiHo.

3 METOI0 3a0IIa/PKCHHS OB’ S3aHUX 13 CIYXaHHIM dYacy Ta
BUTpAT, CBIJIKM HE TIOBUHHI 3’SABISATHCS Ha CIyXaHHS, SKIIO
TITBKM SBKAa Takoi OCOOM HE 3amUTyBaiach OYIb-IKOK 3i
Cropin abo Ckmagom apbitpaxy (ctarts 8.1). Uacto Ckian
apOiTpaxxy Ta CTOpPOHM MOXXYTh TOTOJIUTHCS, IO CBIJOK,
MOKa3aHHs SKOro ab0 He OCKapKyHThCS, a00 HE BBAKAKOTHCS
npotuiexHor0 CTOPOHOIO CYTTEBUMH, HE TIOBHHEH OyTH
IPUCYTHIM Ha YCHHX CITyXaHHsX 2,

Crarta 4.5 IlpaBun MAIO mono oOTpuMaHHS TOKa3iB
BH3HAYae, 1110 IT0Ka3aHHs CBIJIKa Ma€ MICTUTH:

* iM’s Ta goMamHIO abo  pobouy  ampecy
CBiJIKa; BIJOMOCTi MPO OyIb-sKi TEMEPilIHI Ta MUHYI1
BiTHOCHHU 3 Oynb-skor0 31 CTopiH; OCBITY Ta
kBasti(hikalliro CBijKa;

* TMOBHMH 1 JeTanbHUA onuc (akTiB Ta JKepen
iHpopMarrii cBimKa, a TaKOX OYIb-SKi TOKYMEHTH, Ha
SIKI CIIUPAETHCS CBIZIOK, SKI 1€ HE OYJIM MOJIaHi;

*  BIJJOMOCTI IIOZI0 MOBH, SIKOIO OYyJIO CKIIQJICHO OpUTiHAI
MOKa3aHb CBiJIKa, Ta MOBH, SKOIO CBIJJOK Ma€ Hamip
JlaBaTH CBIIYCHHS B XOJi CIIyXaHHS 11070 JA0Ka3iB; Ta

* 3asgBy TMpO JOCTOBIPHICTH  TOKa3aHb  CBiJKa,
MiATBEPKEHY IiITICOM CBiJKa.

[Ipasmia MAIO om0 oTpuMaHHs 10Ka3iB HE BUMArarwTh, 1100
mokaszaHHs Oyiu 3po0ireHi mig mpucsroro. [ligxoau mo 1ms0ro
MMATAHHSA Y apOITPaKHIH MPAKTHIII 1 pi3HUX IMPABOBUX CHCTEMAaX
3aHAJATO CWJIBHO BiIpI3HAIOTECA. Y 0aratboxX cCHcTEMax
KOHTHHCHTAIBHOTO IIpaBa MUCHMOBI 3asBU MiJ TPUCATOIO
MOKYTh OYTH 3pO0JICHI JIKIIIe B OpraHax Jep»KaBHOTO Cyay abo
B Homapiyca, WO pOOUTh MHCBMOBI 3asBU MiJl TPHCATOIO
(affidavits) HagTro TpoMizakumu. TakMM YHMHOM, MHUCHMOBI
3asBU TiJ] TPUCATOI0 HE MOXKYTh BHU3HABATHCS HEOOX1ITHOIO

12 MoK HBICTB CBiKiB OGMEKHUTH CBOT MOKA3aHHS JINIIE MUCHMOBOIO 3a5BOKO
Ta BIACYTHICTh O00OB’S3Ky OyTH NPHCYTHIMH Ha YCHHX CIyXaHHSX II0J0
nokasiB  mepenbauenHo  IIpaBumamu  apGitpaxy  ICDR,  crarts
23(4); ApOGitpaxxHoro permamenty LCIA, crarta 20(3); ApbitpaxHoro
pernamenty SCC, crarta 33(2); ApGitpaxuaumu npasmwiamu WIPO, crarts
56(d).
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[corrected: Article 8.5]. This wording was revised in 2010 for
purposes of greater clarity and precision.

Article 4.4 of the IBA Rules of Evidence leaves it to the arbitral
tribunal to specify when the written statements have to be
submitted. There is a basic choice to be made in this respect:
the parties may exchange their statements simultaneously or
consecutively. The second round of witness statements should
only address information contained in witness statements,
expert reports or submissions submitted by another party in the
first round or new factual developments that could not have
been addressed in the first round (see Article 4.6). The 2020
Review Task Force added Article 4.6(b) to clarify that the
second-round witness statements may, in certain circumstances,
address new factual developments, whether or not referred to in
another party’s earlier submissions.

Appearance of Witnesses for Testimony in an
Evidentiary Hearing

Article 8.1, as revised in 2010, requires each party to inform the
arbitral tribunal and the other parties of the witnesses whose
appearance at the hearing it requests. Where the parties have
agreed or the tribunal has ordered that the witness statement
serves as the direct evidence of the witness under Article 8.5,
the common practice is that witnesses must appear at the
hearing only if a party or the arbitral tribunal has requested their
appearance for examination. However, as clarified by the 2020
Review Task Force, if only the party that introduced the witness
statement requests the witness’s appearance, the arbitral
tribunal may, after hearing the parties, permit that witness to
give evidence at the hearing.

If a witness whose appearance has been requested fails to attend
without a valid reason, the arbitral tribunal shall disregard the
witness statement unless exceptional circumstances justify this
failure to appear (Article 4.7).!

13 Under the WIPO Arbitration Rules, Article 56(d), the parties for instance,
have the choice between mere signed statements or sworn affidavits, unless
the tribunal has ordered otherwise.
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(¢opMOIO TOKa3aHb CBifKa Yy MDKHApOAHUX apOiTpakHUX
nposapkennsx 2. Tpasuia MAIO w010 OTpUMaHHs 10Ka3iB
MPOCTO BUMAraroTh, OO CBiJOK IMATBEPAWB, IO BiH UM BOHA
3000B’SI3Y€TbCSL TOBOPUTH TpaBnay (craTts 8.4) [BUIpaBIICHO:
crarta 8.5]. lane dhopmymoBanHs Oyio neperisinyte y 2010
porti 3 METOr0 3a0e3meueHHs O1TBIIOT SICHOCTI Ta TOYHOCTI.

Crarts 4.4 [IpaBun MAIO o0 oTpuMaHHA JOKa3iB 3aIHIIae
3a CxiagoM apOiTpaky IpaBO BH3HAYATH, KOJHM HEOOXiTHO
MOJIaTH MUCHMOBI IMOKa3aHHA. Y IHOMY BiTHOIICHHI Mae OyTH
3poOneHuit ocHoBHUH BHOip: CTOPOHN MOXKYTh OOMiHIOBATHCS
CBOIMH TOKa3aHHSAMM OJHOYAacHO abo mociigoBHO. Jpyruit
payHJ IOKa3aHb CBIJKIB Ma€ CTOCYBATHCs Juile iHhopMaIlii,
110 MiCTUTBCS y TIOKAa3aHHSX CBiJIKiB, BACHOBKAaX €KCIIEPTiB 200
NUCBMOBHX JOKYMEHTaX, HaJlaHuX 1HII00 CTOPOHOIO Mif 4ac
MEPIIOTO payHAy, a00 HOBHX (PaKTUYHMX OOCTAaBHH, MO0
SKHX HE MOTIM OyTH HaJaHi CBIIYEHHS Yy MEepIIOMY payHIi
(Ous. CratTio 4.6). Pobouoro rpynoto 3 neperisay 2020 poxy
nonaHo crartio 4.6(b), 11100 yTOYHUTH, 110 MMOKa3aHHS CBIIKIB
JPYroro payHay MOXYTh, 38 MEBHUX OOCTaBHH, CTOCYBaTHCS
HOBHX (PakTHYHUX OOCTAaBHMH, HE3aJEeKHO BiJl TOTO, YU TaKi
Oymu 3ragani iHmumu CTOpoHaMH B paHille ITOAaHUX
JIOKYMEHTaX.

Aeka c8i0Ki6 015 0aui noKas3amv y CIYXAHHI W00
0okasie

Crarrs 8.1, meperyisinyta y 2010 poui, BUMarae BiJl KOXHOT
Croponn iHpopmyBatn Cxiam apOitpaxy Ta iHmi CropoHu
IO CBIiJKiB, SIBKY SIKUX y ciayxaHHi CtopoHa 3anutye. SIKmio
Croponu nomoBunuch abo Ckian apOiTpaxy BHU3HAUUB, LI0
MMOKa3aHHS CBiJIKa BBAKAETHCS NPSIMHUM JOKA30M 3TiTHO 31
craTTero 8.5, 3araJbHONPUHHATOIO MMPAKTHKOIO € T, M0 TaKui
CBiZIOK Ma€ 3’ IBUTHCS Y CITyXaHHI uiie Ha 3anuT CTopoHu abo
Ckanany apOitpaxy ams Horo uu i1 gonuty. OnHak, K yTOYHIOE
PoGoua rpyma 3 mepermamy 2020 poky, Ckmam apbitpaxy,
BuciyxaBiin CTOpOHM, MOE JO3BOJIMTH CBiAKY [aBaTu
CBiUEHHS Y CIIyXaHHi, SKIIO PO 1€ TpPOCUTh TUIbKKU CTOpOHa,
sKa MpeICTaB/IIa TOKa3aHH: CBiJKa.

Skmio CBiOK, SBKA SKOTO 3alMTyBallacsi, HEe 3°SBUBCS 0e€3
nmoBaxkHoi mpwunmHH, Ckian apOiTpaxy ITHOpPYE BiIIMOBITHI

13 Bignosigno mo ApGitpaxuux npasui WIPO, crarti 56(d), Cropouwu,
HAIPUKIIAJ, MAalOTh BHOIp MiX IIPOCTIMHU IMHCHMOBUMH 3asiBAMH CBIiIKiB 200
K CBITYECHHSM il IPHUCATOIO, SIKIIO iHIIe He Bu3HaueHo CKitaoM apOiTpaxy.
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If the parties and the arbitral tribunal agree that a fact witness
need not appear, the progress of the arbitration may be
enhanced. Article 4.8 states that such an agreement does not
reflect agreement on the content of the witness statement.
Article 5.6 contains a similar rule for expert reports.

The text of the IBA Rules of Evidence provides that a witness’s
“appearance” shall be in person, unless the arbitral tribunal has,
after consultation with the parties, decided that the hearing
should be conducted in whole or part as a remote hearing
(Article 8.2, added in 2020). Pursuant to the definition of
“Remote Hearing,” also added in 2020, the hearing may be
conducted remotely as to the entire hearing or only parts thereof
or with respect to certain participants.

Recalcitrant Witnesses

If a witness whose testimony is requested by a party refuses to
cooperate, that party may ask the arbitral tribunal to take
whatever steps are available to obtain that testimony, or seek
leave from the arbitral tribunal to take such steps itself (see the
discussion of Article 3.9 above relating to document production
from third parties). The arbitral tribunal, however, may exercise
its discretion to refuse this request if it considers the potential
testimony of the witness not to be relevant to the case or
material to its outcome (see Article 4.9).

Under most arbitration laws, either the arbitral tribunal or a
party with the approval of the arbitral tribunal may ask the State
courts to compel the witness to appear or to examine the witness
itself.!

As a general rule, it will be the State courts at the seat of
arbitration which may help the arbitral tribunal to obtain
testimony from a recalcitrant witness. In transnational
proceedings, however, witnesses often are not domiciled in the
country where the arbitration has its seat. The arbitral tribunal

14 See also LCIA Arbitration Rules, Article 20(5), and WIPO Arbitration
Rules, Article 56(d).

15 See, e.g., UNCITRAL Arbitration Model Law, Article 27.
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MOKa3aHHs CBifKa, SIKIIO TUIBKM Taka HEsABKAa HE
BUIIPABIOBY€THCS BUHATKOBUMU 0OcTaBuHamu (ctarts 4.7)'.

Axmo Croponn Tta Ckiag apOiTpaxKy MOTOIXKYIOTHCS, IO
CBIJJOK HE TOBUHCH 3 SABISATHCS, XiJ[ CIPaBU MOXKe OyTH
MpUCKOpeHM. Y cTarTi 4.8 3a3HaveHo, IO Taka yrojma HE
O3HAYae 3roJIM 31 3MICTOM IMOKa3aHb cBiAKa. CTaTTS 5.6 MiCTUTH
aHAJIOTIYHE MPABUIIO I0JI0 BUCHOBKIB €KCIIEPTIB.

Tekcr [Ipasun MAIO mono oTpuMaHHs TOKa3iB mepeadadae,
0 «IBKa» CBiJIKA MOBHHHA OyTH OCOOMCTOIO, 32 BUHSATKOM
Bunanki, komu Cxian apOiTpaxy Mmicias KOHCYJIbTamid 3i
CropoHaM# BUPIIIHB, IO CIYXaHHSI Ma€ BiIOYTHUCS TTOBHICTIO
a00 4acTKOBO qucTaHIliiiHO (cTaTTs 8.2, momana y 2020 porri).
BiamoBigHo 10 Bu3HAYEHHS «J{MCTaHINIHOTO CIyXaHHS»,
Takox gpoxaHoro y 2020 pori, CIyXaHHS MOKYTh IIPOBOIUTHCS
JIMCTAHIIHHO ITOBHICTIO 200 YaCTKOBO, 00 K CTOCOBHO ITIEBHHUX
YYaCHHKIB.

C8i0kuU, AKI BIOMOBIAIOMBCS 0A8AMU C8IOYECHHS
000p0BIILHO

SIkiio cBiAOK, MPO HATAHHS TOKa3aHb SKUM IPOocuTh CTOpoHa,
BiJIMOBIISIETHCS CITiBIIpaIfoBaTH, 11t CTOpOHA MOKE TIOPOCUTH
Ckiaxg apOiTpaky BXKHTH BCIiX MOXIIMBHX 3aXOIiB IS
OTPUMaHHS HOTO TOKa3aHb, a00 JO3BOJUTH il BXKHTH TaKHX
3aXO0JliB CaMOCTIHHO (Oug. KOMEHTap 1o crtarTi 3.9 Bume
CTOCOBHO OTpPUMaHHs JIOKYMEHTIB BiJl TpeTix oci0). Ckuan
apOiTpaxKy, OJIHAK, MOXE CKOPHCTATUCS CBOIM JAMCKPEIIHHIM
MPaBOM BIIXWJIUTH TaKe MPOXaHHS, SKIIO BiH BBaXKae, IO
IIOTEHIIMHI [MOKAa3aHHS CBiJKa HE MAalOTh BIJIHOIIEHHS O
cripaBu abo He € ICTOTHUMHU JUIS ii BUpPINIEHHS (Ou8. CTaTTIO
4.9).

BiamoBigHo mo Oimbmiocti apOiTpaxHMX 3akoHiB, Criaj
apbitpaxy abo Cropona 3 go3Boiry Ckiamy apOiTpaxy Moxke
3BEpTATHUCS JI0 ACPKABHUX CYJIiB JUIS PUBOJY CBifKa abo s
1oro 6e3MocepeIHbOr0 JOIUTY CyI0M >,

3a 3aragpHUM TIPABWIIOM, JCPKAaBHUM Cya 3a MicCIleM
apOiTpaxxy Moxe gornomortu Ckiaay apOiTpaxy B BigiOpaHHi
MMOKa3aHb y CBIJKA, STKWHA BiIIMOBJISETHCS HAMABATH CBiMUCHHS
nobpoBiTbHO. B TOlf ke dWac y TpaHCHaIOHAJTHHUX
MPOBAKCHHSIX CBIIKM 4acTO HE MPOXKHUBAIOTH y KpaiHi micis

14 Tue. maxooic ApGitpaxkuuii pernmament LCIA, crarmio 20(5), Ta

ApbGitpaxui npaBua WIPO, crartio 56(d).

15 Jlus., nanpuknao, Tunosuit 3akon FOHCITPAJI ipo apGitpa, crarTio 27.
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may then have to request help from foreign courts, directly or
indirectly. The power of an arbitral tribunal in such
circumstances is, of course, limited to “whatever steps are
legally available” to it (see Article 4.9). In some cases, however,
the tribunal may elect instead to authorise a party to take such
steps and approach the foreign courts itself. Proceeding in this
manner might be more practical or efficient if, for instance, the
party requesting the evidence is located in that country, speaks
the local language or already has local legal counsel.

Witnesses Requested by Tribunal

Witnesses of fact are the responsibility of the parties. The
parties have to select the witnesses they will present and the
issues on which they will testify. However, the text of the IBA
Rules of Evidence as revised in 2010 provides that the arbitral
tribunal may request the appearance of a particular witness even
if neither party requests that witness’s appearance (Article 8.1).
As a general matter, the arbitral tribunal may order any party to
provide for, or to use its best efforts to
provide for, the appearance for testimony of any person,
including one whose testimony has not yet been offered (Article
4.10). However, a party also has the right to object to any such
request for the reasons set forth in Articles 9.2 and 9.3. As with
the parallel change to Article 3.10 discussed above, the 2020
Review Task Force expanded the final sentence of Article 4.10
to make clear that any party, and not just the party requested to
procure the testimony of a witness, may object to such a request
for the reasons set forth in Article 9.2 and 9.3

Article 5 — Party-Appointed Experts

Modern arbitration rules specifically refer to party-appointed
experts.'® In particular, most of these rules codify the well-
established notion that a party can present its own expert
witnesses to testify on the points at issue.

16 See, e.g., ICC Arbitration Rules, Article 25(2); SCC Arbitration Rules,
Article 33(1); WIPO Arbitration Rules, Article 56(a); UNCITRAL Arbitration
Rules, Article 27(2).
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apOiTpaxxy. Ckman apOiTpaky B TakuX BHUIaJKaX MOXeE
3BEpPTAaTUCS 3a JOMOMOTOI0 A0 iHO3EMHHUX CYyIiB, MPSMO YU
onocepenkoBano. Ckmam apbiTpaxy 3a Takmx OOCTaBHH,
3BHYAHO, OOMEXKEHHH  «Oynp-sIKUMH  TepeadadeHuMU
3aKOHOJABCTBOM 3axolamm» (muB. ctatTio 4.9). Y nesxux
Bumankax Ckiaz apOiTpaky 3aMiCTh ITbOTO MOXKE JTO3BOJUTH
CTopoHi BXKHTH BIANOBIIHUX 3aXOMIB 1 3BEPHYTHUCA [0
1HO3EMHHX CyAiB caMocTiiiHo. Takui mMmigXill, BiJMOBiIHO,
Moxke OyTH OUIbII TNPAKTHYHUM Ta €(QEeKTHBHUM, SKIIO,
Hanpukiaa, CTOpoHa, sika MPOCUTHh MPO BiJNOBIAHI JJOKA3H,
3HAaXOAMTHCS y TaKid KpaiHi, BOJOZIi€ MiCLEBOIO MOBOIO a0o
BXKE Ma€ MiCIIEBOTO IOPUIMYHOIO TIPEACTABHUKA.

Csioku, sieky axux 3anumye Craao apoimpasicy

3a cBigkiB Bignosigarote Croponu. CTOpoHH MalOTh
BU3HAYHUTH CBiJKiB, SKUX BOHH OyIyTh IPEACTABIATH, Ta
NUTaHHS, 3 IKUX BOHHU AaBaTUMYTh cBigqueHHs. OnHak [IpaBuna
MAIO mopo orpuMaHHs 10Ka3iB, neperanyTti y 2010 poi,
nepenbagarots, mo Ckiaax apOiTpaky MOKE BHUMAaraTd SBKH
KOHKPETHOTO CBiJIKa, HABITh SKIO >k01Ha 31 CTOPIH HE 3aIuTye
foro sBky (crarrs 8.1). 3a 3aranpHuM mpaBwioMm, Ckian
apbiTpaxxy Moxke 3000B’s13aTH Oy 1b-sKy CTOpOHY 3a0€3MeUnTH
a00 JTOKJIACTH BCIX 3aJICKHUX Bl HET 3yCHIIb, 11100 3a0e3MeUnTH
SIBKY 3 METOIO J1adi MOKa3aHb OyIb-KOI 0cOOH, BKIIOYAIOUYH
THX, Y4acTh SIKMX K CBIIKIB IIe HE Oyja 3asBiieHa (CTaTTs
4.10). Ogaaxk CtopoHa TaKOXX MAa€ IMPaBO 3alePEeUUTH MPOTH
OyAb-SKOTO TAKOT0 PO3MOPSAIKEHHS 3 NPUYNH, BU3SHAYCHUX Y
crartsax 9.2 ta 9.3. OgHoyacHO 31 3MiHaMmu 10 ctatti 3.10, gKki
oOroBoproBanncs Bule, Podoua rpyna 3 nepermsamy 2020 poxy
po3IIMpHIa OCTaHHE peyeHHs ¢TatTi 4.10, 100 NOSCHUTH, 1110
Oyzap-sika CtopoHa, a He TinbKH CTOpoHa, SIKy 3000B’s3asn
3a0e3NeYnTH HAJaHHS TIOKa3aHb CBiKAa, MOXeE 3alepeyuTd
OPOTH TaKOro PO3MOPS/UKEHHS 3 TPHYUH, BHUKIAJACHUX Y
cratTsx 9.2 ta 9.3.

Crarra 5 — ExkcniepTu, npusHadeHi
Croponamu

CyuacHi apOiTpakHi perjiaMeHTH OKpPEMO pErylIoTh
npusHaueHHs ekcrepTis Ctoponamu ¢, 30kpema, GiIbIIICTE i3
HUX KOAU(DIKYyIOTh ycTajieHe ysABJEeHHS mpo Te, mo CropoHa
MOY€E TPEACTaBUTU CBOIX €KCIIEPTiB Ul HAaAaHHS CBiAUEHb 3i
CITIpHUX ITUTAHb.

16 JTue. nanpuxnao,  ApOiTpaXkHuii  perIaMeHT ICC, crarta
25(2); ApGitpaxnuii permament SCC, crarrs 33(1); ApGirpaxHi mpasuiia
WIPO, crarrs 56 (a); Apbitpaxknuii permament FTOHCITPAJL crarts 27(2).
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Early Disclosure of Expert Evidence

In accordance with the last paragraph of the Preamble and
Article 5.1, a party intending to rely on expert testimony must
so notify the other party. As with other provisions of the IBA
Rules of Evidence, the arbitral tribunal shall determine when
such notification and the submission of expert reports shall
occur (see Article 5.1). In scheduling the reports, the arbitral
tribunal should consider the interaction of this provision with
other submissions made by the parties, such as the supplemental
witness statements provided for in Article 4.6.

Content of the Expert Report

Article 5.2 sets forth the requirements for expert reports. Most
importantly, the expert report must describe “the methods,
evidence and information used in arriving at the conclusions”
(see Article 5.2(e)). This information is required in order to
place the other party in a position meaningfully to evaluate the
expert report. If the expert has relied on any documents not
already submitted in the arbitration, these must be provided as
well (Article 5.2(e)).

Article 5.2(g) commits the expert to his or her report. The
wording of this subsection differs slightly from the wording
found in Article 4.5(d) addressing fact witnesses, as the
contents of the expert report will contain opinions and expert
views. Nevertheless, the expert should be prepared to take
responsibility for the contents of his or her report.

Article 5.2(a) requires disclosure with respect to any and all
relationships the expert may have with the parties, their legal
advisors and the arbitral tribunal. Article 5.2(c) then requires a
statement of the expert’s “independence”. While the former
requirement requires disclosure, satisfaction of the latter
requirement requires the expert to evaluate any such
relationships and attest that he or she is “independent”, for
example in the sense that he or she has no financial interest in
the outcome or otherwise has relationships that would prevent
the expert from providing his or her honest and frank opinion.
Receiving payment for services as an expert does not preclude
“independence”. Article 5.2(c) is intended to emphasise the
duty of each party-appointed expert to evaluate the case in an
independent and neutral fashion rather than to exclude experts
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Poszkpumms excnepmuux 0oka3ie Ha paHHbOMY
emani

Bignosigao n0 octanaboro abzarmy IIpeamOymu Ta crarti 5.1
CropoHa, sika Ma€ HaMip MOCHJIATACH Ha CBITUEHHS €KCIepTa,
MOBHHHA MOBITOMUTH Mpo 1e iHmy Cropony. Sk i 3 iHIMMHK
noyoxkeHHsMu  [Ipaum MAKD miogo oTpuMaHHS TOKas3iB,
Ckiaxg apOiTpaxy BH3HA4Ya€, KOJW TaKe ITOBITOMIICHHS Ta
BHUCHOBOK €KcCIlepTa MaloTh OyTH Hajadi (Ous. ctarTio 5.1).
[Ipu BupimIeHHI MUTaHHS LIOAO CTPOKIB MOJAHHS BHCHOBKIB
Cxiang apOiTpaky IOBHMHEH BpaxyBaTH TIOJAHHS 1HIIUX
MUCHMOBHUX  JOKyMeHTiB CTOpiH, TakUxX SK JIOJaTKOBI
MOKa3aHHS CBIJIKIB, 10 TiepedayueHi craTTero 4.6.

3micm eucho6ky excnepma

Crarts 5.2 BU3HA4Yae BUMOTH [0 BHCHOBKIB €KCIIEPTIB.
HaiiromoBHime Te, M0 BHCHOBOK €KCIEpTa IIOBHHCH
omucyBaTH  «Merton[u], goka3[u] Ta  iHdopMari[io],
BUKOPHUCTaHi Mig 4ac opMyBaHHs HaJlaHUX BUCHOBKIB» (Oug.
crartio 5.2(e)). Ls indopmanis HeoOXigHa ans Toro, mod
HajgaTd iHmH CTOpOHI MOXKIIWBICTH 3MICTOBHO OIlIHUTH
BHUCHOBOK €KcrieprTa. SIKIIo eKcrepT CIupaBcsi Ha Oyab-sKi
JOKYMEHTH, SIKi ILe He MNOoAaHi B apOiTpaki, BOHH TaKOX
MOBHHHI OyTH HazxaHi (ctatTs 5.2(¢)).

Cratts 5.2(g) noknajaae Ha ekcrepTa 3000B’13aHHSI 1010 HOTO
yd il BUCHOBKY. ®DopMyiioBaHHA ULbOTO TMYHKTY JIEIIO
BIZPI3HAETHCS BiJ (OPMYJIIOBAHHSA, IO MICTUTHCS Y CTaTTi
4.5(d) momo CcBimKiB, OCKUTLKA BHCHOBOK €KCIIEpTa MAa€
MICTUTH TIO3WIIF0 Ta BHCHOBKM €KCHepra. TWMM HE MEHII,
eKCTepT Mae OyTH TOTOBUM B3SITH Ha ceOe BIAMOBIATLHICTD 32
3MICT CBOTO BUCHOBKY.

Crartsa 5.2(a) Bumarae po3kputTTs iHMOpMarlii momo BCiX Ta
OyIb-KMX BIIHOCHH, SIKI €KCIIepT Moke MaTHu 31 CTopoHaMH,
ix ropunnyanMHy pagHukamu abo Ckiagom apOitpaxy. CtaTTs
5.2(c) BUMarae IMiITBEPIKCHHS «HE3AJICKHOCT» EKCIepTa.
Xoua mepiia BHMOra mepeadadyae PpO3KPUTTS iH(popMaIli,
BUKOHAHHS JIPYroi BHMOTH Iependadac HaJlaHHS CKCIePTOM
OIIIHKU Oy[Ib-SIKUM TaKMM BiJHOCHHAM Ta 3aCBiUEHHS TOTO,
mo BiH a0 BOHAa € «HE3AIC)KHUMW», HANPUKIAA, Y TOMY
PO3YMiHHI, [0 Y HbOro/Hel HeMae (PiIHAHCOBOI 3aI[iKaBICHOCTI
y BHpillIeHH] chpaBu abo0 IHIIMX BiZHOCHH, AKI O 3aBaXkanu
EKCIIepTy BHCIIOBUTH WOTo/ii YecHy Ta BIABEPTY MO3HIIIIO.
OTpuMaHHS OIUIATH TOCIYTI SK EKCIEPT HE BHKIOYAE
«uezanexHocTi». Crarrs 5.2(c) copsMoBaHa Ha Te, 00
MiJKPeCTUTH O0OB’SI30K KOXHOTO CKCIepTa, MPU3HAYCHOTO
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with some connection to the participants or the subject-matter
of the case.

Article 5.2(i) requires that where multiple persons sign an
expert report, as is sometimes the case when an organisation is
hired as an expert, the report must indicate whether the report
is attributable as a whole to a single author or, if not, which
specific parts thereof may be attributed to each co-author. This
requirement is intended to aid parties in determining which
experts they wish to attend the evidentiary hearing (Article 8.1)
as well as in preparing for questioning one or more of the co-
authors.

Pursuant to Article 5.3, parties may submit a second round of
rebuttal expert reports. However, these rebuttal reports are
limited to responses to matters contained in another party’s
witness statements, expert reports or other submissions that
have not been previously presented in the arbitration or new
developments that could not have been addressed in a previous
expert report. The reference to new developments was added by
the 2020 Review Task Force and aligns with the parallel change
to Article 4.6(b). Considerations of efficiency and good faith
weigh in favour of giving a party a single opportunity to present
its arguments and allowing additional opportunities only when
it was not possible to make those arguments at the time. This
procedure helps to prevent parties from attempting to surprise
other parties with evidence or to derail the procedural timetable
late in the proceedings.

Pre-hearing Conference among Experts

Article 5.4 permits the arbitral tribunal to order the party-
appointed experts to meet and to discuss the issues considered
or to be considered in their expert reports either in advance of
their preparation or in advance of the hearing. Article 8.3(f)
[corrected: Article 8.4(f)] provides for conferencing of experts
or fact witnesses during an evidentiary hearing. If they can
reach agreement on any issues, they shall record that agreement
in writing as well as any remaining areas of disagreement and
the reasons therefore.

The practices suggested here, when deemed appropriate by the
arbitral tribunal, can make the proceeding more economical.
Experts from the same discipline, who are likely to know each
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CTOpOHO0, OIIHIOBATH CIpaBy HE3aJICKHO Ta HEHTpaIbHO, a
HE BHUKJIIOYHTH CKCICPTiB, SIKi MAalOTh JEAKi 3B’SI3KA 3
y4acCHHKaMHU a00 MPEAMETOM CITPaBH.

Crarts 5.2(1) Bumarae, mo0 y pasi, KOJIM BUCHOBOK €KCIIepTa
MIIMACYIOTh NEKiJIbKa 0ci0, SK IIe 1HOMI TPAIUIIEThCSA TIPU
3aJIydeHHI €KCIIepTHOI opraHizallii, y BHCHOBKYy Ma€ OyTH
3a3HAa4YCHO, YH € HOT0 aBTOPOM B LIIJIOMY 0/HA 0co0a abo, AKII0
Hi, XTO € aBTOPOM WOTO OKpeMHmx dYacTuH. L1 BmMora
nmokiaukana aomomMortd CTopoHaM y BHU3HAUCHHI EKCIICPTIB,
y4acTh SKMX BOHHM BBa)XKAIOTh HEOOXITHOK Y CIyXaHHI MO0
nokasiB (cTarts 8.1), a TAKOXK y MiATOTOBIIL JIO JOMUTY OJHOTO
a0o OiyIbIIIe CITIBAaBTOPIB.

Crartss 5.3 mepenbauae MOXJIMBICTh NofaHHs CTopoHaMu
JIPYTOTO payHIy DOJATKOBHUX BHCHOBKIB eKcmepTiB. OmHaK, i
BHCHOBKH OOMEXKYIOTHCS BIATIOBIASIMH Ha Ti THUTAHHS, SKi
MICTATBCS y TOAaHUX 1HIIOI0 CTOPOHOIO MOKAa3aHHSIX CBiJIKIB,
BHCHOBKaX €KCIIEPTiB a0 IHIMUX JOKyMEHTaX, SKi paHilie He
Oynmu mpencTaBieHI B apOiTpaxi, abo MaroTh CTOCYBaTHUCS
HOBUX 00OCTaBHH, $Ki He MOTJIK OyTH OL[IHEHi B ONIEPEAHBOMY
BUCHOBKY ekcmepta. [locunaHHs Ha HOBI oOcTaBUHHM OYJ0
monano PobGoworo rpymoro 3 mepermamy 2020 poky Ta
Y3rOJKYEThCS 3 OJHOYAcHOK 3miHor crarti 4.6(b). 3
MipKyBaHb eQeKTHBHOCTI Ta mobOpocoBicHOcTi CropoHa
MOBWHHA MAaTH OJIHY MOJIMBICTh BUKJIACTH CBOi apryMEHTH.
HapmanHs 1ogaTKOBUX MOXKITUBOCTEH MOXE MaTH MICIIE JIMIIE
Ttoni, komu y CropoHH He OYyJlO MOXXJIHMBOCTI HAaBECTH Li
apryMeHTd BuacHO. Taka mpouemypa Aomomarae 3amodirTu
HamaranHsM CrtopiH 3auByBatH ity CTOpoHY JoKa3zamu abo
3ipBaTH NpoLecyalIbHUH rpadik Ha Mi3HIMIUX eTanax po3risimy.

Ob2080penns midxe excnepmamu 00 CIyXaHHSA

Crarts 5.4 posBomsie Cknamy apOiTpaxy 3000B’s3aTu
ekcrnepTiB, npu3HadeHnX CTOpOHAMH, MPOBECTH 3yCTpPid IS
00TOBOpPEHHS MMUTaHb, SKi OyTu 2060 OYAYTh PO3TISHYTI ¥ IXHIX
BHCHOBKaX €KCIIEPTiB, 00 10 IX MiATOTOBKH, 00 10 MOMEHTY
npoBeneHHs ciayxanHs. Cratra 8.3(f) [BumpaBieno: crarts
8.4(f)] nepenbauae mpoBeacHHS KOH(EPEHIIiH eKcrnepTiB abo
CBIJIKIB TIiJ] 4ac CIIyXaHHS MO0 J0Ka3iB. SIKIIO0 BOHU 3MOXKYTh
JOCSATTU 3TOAM 3 MEBHUX IMUTaHb, BOHW NOBHHHI MHUCHMOBO
3aikCyBaTH BCi MUTAHHSA, OO0 SIKUX BOHM JIHIILIN 3r01H, a
TakoK cdepr, MOJ0 SKUX 3AIUNIMIACA PO30IXKHOCTI, Ta
NPUYHMHHU TAaKUX PO301KHOCTEH.

3anponoHOBaHUMA MiAXiA, KOJMU BBaKaTUMEThCs CKiamom
apOiTpaxy 3a JOMUTEHAN, MOYKE 3pOOHUTH TTPOBAHKEHHS O1ITBII
ekoHOMHUM. ExcrniepTu 3 ofHi€l AUCHUIUTIHM, SIKi, HMOBipHO,
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other, can identify relatively quickly the reasons for their
diverging conclusions and work towards finding areas of
agreement. The Rules as revised in 2010 provide additionally
for consultation before the reports are drafted, which may be an
effective means to produce reports that identify the areas where
the experts agree and are narrowly focused on the remaining
areas of disagreement. Where the experts succeed in reaching
agreement on their findings, the parties and the arbitral tribunal
will likely accept those findings, so that the hearing may focus
on the truly disputed aspects of the case.

Appearance of Experts at Evidentiary Hearings

Article 8.1 of the IBA Rules as revised in 2010 foresees the
same mechanism for determining whether experts or fact
witnesses must appear for testimony at an evidentiary hearing,
namely on the request of any party or the arbitral tribunal. As
with fact witnesses, the expert report of a nonappearing party-
appointed expert may nevertheless be accepted “in exceptional
circumstances” if the arbitral tribunal so determines (see Article
5.5), and agreement not to require attendance of an expert
witness at hearing does not reflect agreement on the content of
the expert report (see Article 5.6).

Finally, it is worth noting that the IBA Rules of Evidence do
not address how to deal with the testimony of an expert called
upon to testify when such expert had previously been appointed
by a national court in connection with the same issues.
European parties frequently apply to their local courts,
immediately upon the occurrence of an injury and long before
arbitration is commenced, for the appointment of an expert to
determine the cause of the damage and possible remedies or to
preserve evidence. It is often difficult for an Anglo-American
lawyer to be convinced that such a judicially appointed expert
is by definition independent, as such an appointment has first
been sought by the other party. In such circumstances, an
arbitral tribunal will therefore have to determine how such an
expert should be considered—as a party-appointed expert, a
tribunal-appointed expert, or otherwise — and to issue
directions with respect to the production in evidence of his or
her report or with respect to his or her appearance at an
evidentiary hearing.
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3HAIOTh OJWH OJHOTO, MOXYTh TOPIBHSIHO IIBHIKO BUSIBUTH
MPUYUHA BiMIHHOCTI 1XHIX BHCHOBKIB 1 TpAIfOBaTH HAaJ
MOITYKOM THTaHb, 3 SKUX BOHU 3MOXYTHb JOCSATTH 3TOIM.
[IpaBuna, nepernsinyTi y 2010 pori, 10AaTKOBO nepeadavyaoTh
KOHCYJIbTAIlli 7O TIATOTOBKA BUCHOBKIB, IO MOXe OyTH
eeKTUBHUM 3acO000M IJIsl CKJIAaJaHHS BHCHOBKIB, SIKi
BU3HAYAIOTh cepH, B SKUX EKCIEPTH MOTOJDKYIOThCS, 1 SKi
(hOKyCYIOTHCSI BUKITIOUHO Ha chepax, MIOA0 SKUX 3aTUIIAIICS
p0o301KHOCTI. SIKIIO eKcrepTaM BIAETHCS TOCATTH 3TOIU IIO0
cBOiX BUCHOBKiB, Ctoponu Ta Ckiajn apOiTpaxy, HMOBIpHO,
MOTOMIATHCS 3 [IUMU BUCHOBKAMH 3 THM, a0U CIyXaHHS MOTJIH
OyTH cpoKyCOBaHi Ha JIMCHO CITIPHHUX aCTIEKTaX CIIPABH.

Aeka excnepmié Ha clyXauHs w000 O0KA3I6

Crarts 8.1 IlpaBun MAIO, mnepernmsayta y 2010 poumi,
nepenbavgae TOM caMHMii MEXaHI3M BU3HAYEHHS, Yd TOBHHHI
EKCIICPTH YW CBINKHM 3 SBISITHCSA NI HAJaHHA CBITYCHb Y
CIIyXaHHS IIOJ0 JI0Ka3iB, Ha 3amuT Oynab-skoi CtopoHu abo
Ckrnamy apOitpaxy. SIk 1 y BHIamKy 31 CBiAKaMH, BUCHOBOK
ekcrepra, npu3HaueHoro CTOpPOHOIO, SKUMl HE 3°SIBUBCS Y
CIIyXaHHS, BCE X MOXE OyTH TNPUHHATUH «y BHUHSATKOBUX
oOcraBuHax», skiio Ckimaa apOiTpaxky mAiiae BiAIOBIIHOTO
BUCHOBKY (Ous. CTaTTiO 5.5), KpiM TOrO yrojaa He 3aluTyBaTH
SBKY €KCIepTa Ha CIyXaHHS HE O3HA4ae 3roJd 31 3MiCTOM
BUCHOBKY eKcriepTa (0ug. crarTio 5.6).

Hapemri, Bapro 3a3naumty, mo IlpaBuma MAIO mono
OTPUMaHHS J0Ka3iB He BU3HAYAIOTh, IK HEOOXITHO JIISATH 010
CBITYEHb eKCIlepTa, SBKa SKOTO [Js HaJaHHS CBiT4CHb
3amUTyBaJlach, B pa3i, SKI0 TaKWd EKCIIepT paHime OyB
MpU3HAYCHUN HALIOHATLHUM CYIOM Yy 3B’SI3Ky 3 THUMH X
nuTaHHIMA. CTOPOHU 3 €BPOIHM 4acTO 3BEPTAIOTHCSA JI0 CBOIX
MICIIeBHX CYIB OJjpa3y Micis BUHUKHEHHS IIKOIU Ta 3aJI0BIO
JIO TI0YaTKy apOiTpaxky, 3 METOI0 MPHU3HAYEHHS eKCIepTa Il
BCTaHOBJICHHS TIPUYHMHU 3aBJIaHHS IIKOJIH, MOXIIUBOTO 3aCO0Y
ii ycyHeHHs abo st 30epekeHHS JOKa3iB. AHIIIO-
aMEPUKaHCHKOMY aJIBOKATy 4acTO OyBa€ BaXXKO MEPEKOHATHCS
B TOMY, 1110 TaKWii TPU3HAYCHHUH Y CYTOBOMY MOPSIKY EKCIIePT
€ HE3aJICXKHHUM CaM 10 co0i, aJpKe MPOXaHHS PO MPU3HAYCHHS
TaKoro excriepra 3asBuia inma CropoHa. 3a TaKMX 0OCTaBHH
Crxiany apOiTpaxy JOBEAEThCS CIIOYATKYy BH3HAYWTH, SKHM
YUHOM pO3TISAATA TaKOro eKClepTa — SK MPU3HAYECHOTO
Croponoto, Ckiiaiom apoiTpaky, ado B iHIIHI CIIOCIO, 1 HaaTH
BKa3iBKH IIOJI0 HA/IaHHS HOro/ii BUCHOBKY, a00 o0 Horo/ii
SIBKU B CITyXaHHS IIOJIO JTOKa3iB.

36



IBA TASK FORCE FOR THE REVISION OF THE IBA RULES ON THE
TAKING OF EVIDENCE IN INTERNATIONAL ARBITRATION /
CONSOLIDATED AMENDMENTS

Article 6 — Tribunal-Appointed Experts

Article 6 regulates the appointment of independent experts by
the arbitral tribunal. A general principle underlying Article 6 is
the substantial involvement of the parties in the process, even
though the expert is being appointed by the arbitral tribunal
itself. Article 6.1 makes clear that the arbitral tribunal is to
consult with the parties before appointing such an expert and
also with respect to the terms of reference for such an expert.
The parties also have an opportunity, pursuant to Article 6.2, to
identify any potential conflicts of interest and to state any
objections (e.g., lack of independence, insufficient
qualification, lack of availability, cost) on such basis. Most
importantly, parties have an opportunity to be involved in the
information-gathering process by the tribunal appointed expert
and to respond to any report by that expert. However, to avoid
delays, Article 6.2 now provides that later objections may be
made only if they relate to reasons of which the party becomes
aware after the appointment has been made.

Article 6.3 provides the parties and their representatives with
the right to receive any information obtained by the tribunal-
appointed expert and to attend any inspection conducted by the
expert.

Article 6.4 sets forth the required contents of the expert report.
These requirements are the same as those in Article 5.2 with the
exception of the statement of independence required of party
appointed experts (which the tribunal-appointed expert had
already submitted before accepting the appointment (Article
6.2)).

Article 6.5 permits the parties to examine any documents that
the tribunal-appointed expert has examined and any
correspondence between the arbitral tribunal and the tribunal-
appointed expert. That Article also provides any party with the
opportunity to respond to a report by a tribunal-appointed
expert, within the time ordered by the arbitral tribunal. The
1999 Working Party and the 2010 Subcommittee believed
strongly that parties should know what the arbitral tribunal is
being told by a tribunal-appointed expert and should have an
opportunity to rebut his or her conclusions. A party may
respond either by making its own submission or by submitting
a witness statement or an expert report by its party-appointed
expert.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
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CratTs 6 — Excniepru, npusHadeni Ckiaaaom
apoiTpaxy

Crarts 6 perynoe TpU3HAYEHHS HE3aJISKHUX CKCIEPTiB
Cknanom apOiTpaxxy. OCHOBHMM NPUHLHWIIOM, IO JIEKHUTH B
OCHOBI cTarTi 6, € icTroTHiCcTh yuacti CTOpiH y mporieci, xoda
ekcrepra i mpuszHadae cam Ckiax apbitpaxy. Crarts 6.1 4iTko
BU3HAYAE, o Cknan apOiTpaxy MOBUHEH
NPOKOHCYJbTYyBatucsl 31 CTOpoHaMH mepe] NPU3HAYCHHSIM
TaKOTO eKCIepTa, a TAKOX IMIOAO0 aKTy MOBHOBAKEHH TaKOTO
ekcriepra. BinmoBigHo mo crarti 6.2 CTOPOHM TaK0X MarTh
MOJKJIMBICTh BCTAHOBHUTHU HASsIBHICTH OY/b-SIKOTO MOTEHI[IHOTO
KOH(QJIIIKTY 1HTEpeciB Ta BHCIOBUTH IIOJO y4acTi eKcrepTta
OyIb-sIKi 3arepeueHHs (Hanpukiaod, BiACYTHICT HE3aJISKHOCTI,
HEeIOCTaTHICTh KBadidikamii, HEMOXIUBICTb TNPHUCBATHUTU
JOCTaTHBO Yacy cmpasi, BapTicTh). ['omoBue, mo CropoHn
MaroTh MOKITHUBICTE OpaTH y4yacTb y nporeci 30opy iHpopmarrii
eKcriepToM, npu3HadeHUM CKItajjoM apOiTpaxy, Ta pearyBaTh
Ha Oynp-SKWH BHCHOBOK IhOTO ekcrepra. OpmHak, s
VHHKHEHHS 3aTpUMOK, CTaTTs 6.2 Hapasi mependavae, Mo
Mi3HINI 3armepedeHHs] MOXKYTh OyTH 3pOO0JIeHi JIHIIe 32 YMOBH,
10 BOHU CTOCYIOTBCS MPUYWH, Tpo siKi CTOPOHi cTao BigomMo
TicCJIsl IpU3HAYEHHS EKCIIepTa.

Crarts 6.3 Hamae CropoHam Ta iX NpeACTaBHUKAM IpPaBoO
oTpuMyBaTH Oyap-sKy iHpopMaLito, 3i0paHy eKcIepToM,
npusHadeHuM CKItamoM apOiTpaxy, Ta BiBITyBaTH OyAb-SIKUI
OTJISA[, IO IPOBOJSATHCS EKCIEPTOM.

Crarts 6.4 Bu3Ha9ae 000B’I3KOBUI 3MICT BUCHOBKY €KCIIEPTA.
11i BUMOTH € iACHTHYHUMH JI0 THX, 110 BU3HAYCHI Y CTATTi 5.2,
32 BUHSATKOM 3asBH PO HE3AICKHICTh, 110 BUMATa€ThCS BiJ
ekcnepra, nmpuszHadeHoro Croponoro (i mo Bke Oyia momaHa
eKcrepToM, mpuzHadeHuM CKITaioM apOiTpaxy, 10 MPUHHATTS
TaKoro Npu3HadYeHHs (CTarTs 6.2)).

Crartsa 6.5 mo3Bonsie CTOpoHaM BUBYATH OYb-sIKi JOKYMCHTH,
SIKI BUBUANIKCS] €KCTIEPTOM, SIKUH OyB mpu3HaueHuid Ckiagzom
apOiTpaxxy, a Takox Oyap-sike nucTyBaHHS MiK CkiagoMm
apOiTpaxy Ta mMpu3HAYCHUM HUM eKcriepToM. Ls cTaTTs Takox
Hajmae Oynp-skii CTOpOHI MOXKIIMBICTH BIAMIOBICTH Ha
BHUCHOBOK eKcmepTa, npusHaueHoro Ckmagom apOiTpaxy, y
CTpOK, BuzHaueHui TakuM Ckianom. Poboua rpymna 1999 poky
ta [TigkomiteT 2010 poky nepexonani, mo CTOpOHH MOBHHHI
3HaTH, Mo came Oyno ckazaHo Ckiangy apOiTpaxy eKCIepToM,
KUl OyB HUM MPHU3HAYCHUH, 1 BOHH MAlOTh MaTH MOXJIMBICTh
CIPOCTOBYBaTH BHCHOBKH Takoro ekcriepra. CTOpoHa Moxe
BIJIMIOBICTH, TOAABINM BIIACHY 3asBY, MOJABIIM ITOKAa3aHHS
CBiJIKa Y1 BUCHOBOK €KcIlepTa, Ipu3HaueHoro CTOpoHOIO.
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The tribunal-appointed expert shall be present at an evidentiary
hearing and available for questioning at that hearing, so long as
any party or the arbitral tribunal requests such presence. Article
6.6 permits the parties or their party-appointed experts to
question the tribunal-appointed expert at the hearing. However,
the scope of this questioning is limited to the issues covered in
his or her expert report and the responses provided pursuant to
Article 6.5: namely, a party’s submission, witness statement or
an expert report by a party-appointed expert that is provided in
response to the tribunal-appointed expert's report. This
provision is included to assure that the tribunal-appointed
expert knows in advance the subjects on which he or she might
be questioned, in order to prepare his or her responses. The
1999 Working Party wanted to avoid situations where issues
were raised involving the tribunal-appointed expert’s report for
the first time at the hearing, which would inevitably require an
adjournment for the party-appointed [corrected: tribunal-
appointed] expert to consider that issue before the hearing could
resume.

Article 6.3 is intended to ensure that the tribunal-appointed
expert shall have access to whatever information he or she
needs to respond to the issues posed in his or her terms of
reference. The tribunal-appointed expert may request the party
to provide any relevant and material information, which
includes relevant documents, goods, samples, property,
machinery, systems, processes or access to a site for inspection.
Parties have the right to object to such requests, based upon the
provisions of Articles 9.2 and 9.3. If such an objection is raised,
the arbitral tribunal shall determine the materiality and the
appropriateness of the tribunal-appointed expert’s request in the
manner provided in Articles 3.5-3.8, which concern requests to
produce.

The 2020 Review Task Force deleted from Article 6.3 the
following sentence: “The authority of a Tribunal-Appointed
Expert to request such information or access shall be deemed to
be the same as the authority of the Arbitral Tribunal.” The 2020
Review Task Force concluded that the sentence could be
misinterpreted to suggest that the tribunal-appointed expert
would have the power to resolve any disputes over information
or access, including, for example, claims that information was
privileged, which would be inconsistent with the sentence in
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Excneprt, npusnauenuii CkianoMm apOiTpaxKy, MOBHHEH OyTH
MPUCYTHIM Ha CITyXaHHI MO0 A0Ka3iB Ta OyTH JOCTYITHUM IS
JOIIUTY B IIbOMY CIIyXaHHi, 10KH Oyab-sika CtopoHa abo Cknan
apOiTpaxxy BuMarae takoi mpucytHocti. CtatTs 6.6 103BOISIE
Croponam abo ekcneptam, nmpu3HadeHnM CTOpOHAMU, CTAaBUTH
MiJ] 9ac CIyXaHHs MUTaHHA eKCIepTy, pu3HadeHomy CKiragqoM
apOitTpaxy. B Toif e dac, 00CIr Takoro JOMUTY OOMEKCHUIA
NUTAHHSIMH, BHUCBITIIEHHMH Yy BHUCHOBKY  €KCIepTa, Ta
BIJIMIOBIISIMH, 1110 HAaJaHi BiAMOBIIHO 0 CTATTi 6.5, a came: y
3aaBi CTOpOHH, MOKa3aHHSX CBiJKa a00 y BUCHOBKY €KCIIepTa,
npusHaueHoro CTOpOHOIO, IO HajgaHi y BiANOBiE Ha
BHUCHOBOK eKcriepra, npu3HaueHoro Ckiamom apOiTpaxy. Lle
MOJIOKEHHS BKIIIOUEHO I 3a0e3MeUeHHs TOro, 00 eKCIepT,
npusHaueHnid CkiamoM apOiTpaxy, 3a3Jajierigb MIr 3HaTu
IpeIMET 3aluTaHb, SKi HOMY/Ti MOXKYTh OyTH MOCTaBJIEHi, s
iATOTOBKH CBOIX BiAmoBineit. Poboda rpyma 1999 poky xorina
YHUKHYTH CUTYallill, KOJIU IUTaHHS 11010 BUCHOBKY €KCIlepTa,
npusHadeHoro CKIagoM apOiTpaky, BIEpIIE MOPYITyBaIUCS
Ha CIyXaHHI, [0 HEMUHYyYe BUMarajgo O BIAKIAJCHHS 3 THM,
mob ekcnepT, mnpu3HadyeHudi CTOPOHOIO [BHIpPABICHO:
npusHaueHni CkaagomM apoiTpaxy], po3risiHyB L€ MUTaHHS 10
BiJTHOBJICHHSI CITyXaHHSI.

Crarts 6.3 moknukaHa 3a0e3neydTd, MO0 TpU3HAUYCHHUN
CkinamgoM apOiTpaxky eKcIepT MaB IOCTYII N0 OyIb-sSKOi
iH(opMaliii, sIKy BiH/BOHA MOTPeOYeE ISl TOTO, 100 BIAMOBICTH
HAa TIMTaHHS, TIIOCTaBIIeHI B Mekax Horo/ii akTy mpo
noBHOBaXkeHHA. Excrniept, npusnauenuii CknanoM apoiTpaxy,
Moske BuMaratu Bigi CTOPOHH HalaHHsA Oyab-sKoi iH(popMarrii,
sKa Ma€ BIIHOLICHHS 1O CIOpaBU Ta € ICTOTHOIO Ui il
BUDILICHHS, 10 BKJIIOYA€ BIiAMOBiAHI JOKYMEHTH, TOBapH,
3pa3ky, MaiiHO, 00JIaZiHAHHS, CUCTEMH, MPOLIECH a00 HaJaHHS
JOCTYITy IO MaiinaH4ukiB Juist orisiy. CTOPOHU MarOTh TIPaBO
3alepeyuTd NPOTHM TAKUX 3alMTiB Ha MiJCTaBi IOJOXKEHb
crateit 9.2 Tta 9.3. SKmi0 Take 3amepedeHHs BHCYBAETHCH,
Cxutaj apOiTpaky BU3HAYA€ ICTOTHICTh Ta HAJICKHICTh 3aIUTY
ekcnepta, npusHaueHoro CkiazoM apOiTpaxy, y NOPSAIKY,
nepeaoauyeHoMy CTaTTIMHU 3.5-3.8, sSKi CTOCYIOThCS KIIOITOTaHb
PO HAJaHHS JOKYMEHTIB.

Po6oua rpyna 3 nepersisiny 2020 poky Briryumia 3i ctaTTi 6.3
Take pedeHHs: «[IOBHOBa)KCHHSI EKCIEepTa, MPH3HAYCHOTO
Cxitagom apOiTpaKy, BUMaratu Taky iH(GOpMallito Y HaJaHHS
JIOCTYIY BB2XKAIOTHCS TAKMMHU XK SIK 1 MoBHOBaxkeHHS CKiiamy
apOiTpaxxy». Poboua rpyma 3 meperisaay 2020 poky miifnia
BUCHOBKY, III0 Take pEYEHHS MOXe OYTH HEeNpaBIIbLHO
iHTepHpeToBaHe 3 THM, a0HW CTBEPKYBaTH, IIO EKCIEpPT,
npu3HaueHuit CknamoMm apOiTpaxy, MaB OM TTOBHOBaKCHHS
BUpIiIlIyBaTH OyIb-sKI CHOPH 00 iH(OpMAIi Yi JAOCTYILY,
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Article 6.3 that provides for the arbitral tribunal to resolve such
disputes. The 2020 Review Task Force concluded that the IBA
Rules of Evidence did not need to delineate the scope of the
tribunal-appointed expert’s power to request access beyond the
provisions of the first sentence of Article 6.3, which provides
that the tribunal-appointed expert may request information and
access “to the extent relevant to the case and material to its
outcome.”

Article 6.7 makes clear that it is the arbitral tribunal, and not the
tribunal-appointed expert, who is to determine the issues in the
case. That Article provides that a tribunal-appointed expert’s
report “and its conclusions shall be assessed by the Arbitral
Tribunal with due regard to all circumstances of the case”.

Article 7 — Inspection

Article 7 provides for inspections of relevant site, property,
machinery or any other goods, samples, systems, processes or
documents that may help the decision-making process,
wherever they may be located. Such inspections most
frequently occur in construction arbitrations, in which the
arbitral tribunal visits the construction site in dispute.

Article 7 is intentionally broad, allowing the arbitral tribunal, in
consultation with the parties, flexibility in determining the
timing and arrangements of the inspection. The arbitral tribunal
may encourage the parties to consult and agree on any issues
and/or steps necessary to conduct the inspection.

The inspection may be led by the parties’ representatives, their
witnesses or party-appointed experts, or a tribunal-appointed
expert. The arbitral tribunal may determine whether the parties
may make submissions before or during the inspection, or
whether their witnesses or party-appointed experts may give
evidence. It shall also determine the manner in which the
inspection will be incorporated into the record (for instance,
whether there will be a transcript of what is said or observed,
whether the inspection will be video recorded, or whether the
arbitral tribunal, the tribunal-appointed expert or the party-
appointed experts will prepare a joint report or separate
reports). In case of an inspection by a tribunal-appointed-
expert, any party shall have the opportunity to comment on the
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BKJIIOYAIOYH, HATIPUKIIAJ, 3a5IBH IOA0 IOPUANIHUX 3a00pOH Ta
npuBLIeiB, Mo OyI0 O HECYMICHUM 13 pEUeHHSAM Y cTaTTi 6.3,
ske yrmoBHOBaxye Cxmam apOiTpaky BHUpINIyBaTH Taki
nutands. Po6oya rpyna 3 nepernsany 2020 poky Bupimmia, oo
[IpaBuna MAIO mono oTpuMaHHS [AOKa3iB HE MaroTh
BH3HAYAaTH OOCAT MpaB eKcrepra, npu3HadeHoro CKiamaoMm
apOiTpaxy, IIOJ0 BHUMOTH HaJaHHS JOCTYIy OKPEMO Bil
MOJIOKEHB MEPILIOro pedeHHs cTarTi 6.3, ske mependadae, Mo
ekcrept, npu3HaueHnii CxiaagoM apOiTpaxy, MOKEe BUMaraTu
HajaHHs iH(OpMaILlii Ta JOCTYIy 10 Hei «B Tiil Mipi, 110 Ma€
BiZTHOIICHHS JJIs1 CIIPABH Ta € ICTOTHUM IS 11 BUPIILICHHSD).

Crartsa 6.7 4iTko TosicHIOE, 110 came Ckiam apOiTpaxy, a He
MpU3HAYEHUIN HIUM EKCTIEPT Ma€ BUPIIITYBaTH MUTAHHS Y CIIPABI.
s crarTs nepenbavae, 110 BHCHOBOK €KCIIEPTA, MPU3HAYCHOTO
CxkiagoM apOiTpaxy, «i HOro BUCHOBKH OIIHIOIOTHCS CKiTamoM
apOiTpaxy 3 HAJICKHAM ypaxyBaHHSIM YCiX 0OCTaBHUH CIIPaBH».

CrarTa 7 — Orasa

Crarts 7 mnepenbayae TPOBENEHHS OTJISAY BiIIOBIIHOTO
MalaH4IMKa, MaiHa, OOJNIagHAHHS Y OyJb-IKUX I1HIIHX
TOBapiB, 3pa3KiB, CHUCTEM, NPOIECIB UM JOKYMEHTIB, SKi
MOXYTh JIOTIOMOT'TH Y TIPOIIECI TPUUHSATTS PillICHb, HE3AICKHO
Bl MicllI TXHBOTO pO3TamryBaHHS. Taki Oriisamu Haigacrime
MaroTh MicIie B OyIiBenbpHUX apOiTpaxax, e Cxiam apOiTpaxy
BiJBiy€e cripHUiA OyAiBeIbHUI MalilaHUK.

Crartss 7 chopMysibOBaHA HABMHCHO IIHPOKO, JIO3BOJISIOUYH
Criany apOiTpaxy, KOHCYJNbTyrUHCh 31 CTOpOHaMu, Matu
THYYKICTh Yy BHW3HAYCHHI CTPOKIB Ta TOPSIKY MPOBEICHHS
ormsaniB. Ckman apbitpaxy Moke 3aoxodyBatn CTOpOHU
KOHCYJIbTYBaTUCS Ta y3TOMKyBaTH OYyIb-SKI MHTaHHS Ta/abo
KPOKH, HeOOXI1/THI JJIs IPOBEICHHS OTJISITY.

Onsim MoXe TpoBOAUTHCS TpenctaBHukamu CropiH, ix
CBiIKaMH, eKcmepTamu, npusHaueHuMu CropoHamu, abo
ekcniepramu, npu3HaueHnMH Ckiagom apbitpaxy. Ckian
apOiTpaxy MOKe BH3HAYUTH, YU MOXYTh CTOPOHH pOOWUTH
3asBU 10 a0o I Yac orsmy, adbo 9i MOXKYTh iX CBIIKH YH
ekcneptH, npusHadeHi CropoHamu, gaBatu Jokasu. Ckian
apOiTpaxky TakoXK BU3HAYAE, IKUM YMHOM O Oyae BHECCHO
0 MarepiaiiB crhpaBu (HampuKiang, 494 Oyae BHKOHAHA
CTEHOrpaMa CKa3aHOro a0 BHSBJIEHOro, abo MpoLec OrJsiAy
Oyne 3anmcanuii Ha Bimeo, abo > Cximag apOitpaxy,
NpPU3HAYCHU HUM eKCIepT abo eKCIepTH, IpU3HaAYeHi
CropoHamu, MiATOTYIOTH CHIIBHUN BHCHOBOK ab0 OKpemi
BUCHOBKH). Y pa3l MpPOBENEHHS OMNIAAY CKCIIEPTOM,
npusHadeHuM CkimagoM apOiTpaxy, Oyme-ska CropoHa
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inspection or on any expert report(s) on the inspection (Article
6.5).

Article 8 — Evidentiary hearing

Article 8 deals with the evidentiary hearing, a term defined in
the Definitions section. The evidentiary hearing may be held in
person, remotely, by teleconference or other method, and it
involves the presentation of oral or other evidence to the arbitral
tribunal. In most international arbitrations, this hearing is
preceded by substantial preparation, on the principle that each
party shall be entitled to know reasonably in advance the
evidence on which the other parties rely (see Preamble,
paragraph 3). There may have been a Terms of Reference or a
preliminary or preparatory hearing.!” There will have been an
exchange of extensive written submissions containing
allegations of fact and often discussions of law. Documents will
have been submitted (see above, Article 3). Witnesses of fact
may have submitted written witness statements (see
above, Article 4). Party-appointed experts or tribunal-appointed
experts may have submitted written expert reports (see above,
Articles 5 and 6). The parties must have adequate notice of the
evidentiary hearing.'® As a result of all this preparation, by the
time the evidentiary hearing is conducted the various
participants in the arbitral process are likely to know each other
better, and they will also know the case better, than at the outset
of the arbitration.

Article 8 of the IBA Rules of Evidence is the most general of
all the provisions. The Article provides a general framework for
the procedure to be followed at the evidentiary hearing. This is
necessary because the variety of procedures and order to be
followed at an evidentiary hearing is enormous. Ordinarily,
parties and the arbitral tribunal will be able to devise the
procedures best suited to the circumstances of the case. While
some of the special features described in Article 8 will be seen
in many evidentiary hearings, an evidentiary hearing
incorporating them all should be rare.

17 See, ICC Arbitration Rules, Article 23; ICSID Arbitration Rules, Rule 21;
UNCITRAL Notes on Organising Arbitral Proceedings, paragraph 9.

18 See, e.g., HKIAC Rules, Article 22(4); ICC Arbitration Rules, Article 26(1);
ICDR Arbitration Rules, Article 23(1);  LCIA Arbitration Rules, Article
19(3); SCC Arbitration Rules, Article 32(2); UNCITRAL Arbitration Rules,
Article 28(1); WIPO Arbitration Rules, Article 55(b).
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MOBHHHA MaTH MOXJIMBICTH KOMEHTYBATH Ipolec abo Oyab-
SIKUY BUCHOBOK(KH) ekcriepty (iB) 1100 orsay(ctarts 6.5).

Crarrsa 8 — CiryxaHHS 11010 10KA3iB

Crarts 8 CTOCYEThCS CIIyXaHHS M0N0 JOKa3iB — TEPMiHY,
BU3HAUYEHOTO B po3aiii «BusHadeHHs TepMiHiBY». CrnyxaHHs
OJT0 JOKa31B MOKE IMPOBOIUTHUCS 3a MIPUCYTHOCTI YIACHHKIB,
JMACTAHIIIHHO, 3a JIOIOMOTOI0 TeIeKOH(EpeHIii ado iHIMM
cnocoboM, i mependavae MpeAcTaBiIeHHS yCHUX a0o iHIIMX
nokaszie Ckmamy apOiTpaxy. Y OigbmocTi MiKHApPOAHUX
apOITpaXiB LIbOMY CIIYXaHHIO IEPEIye€ CYTTEBA MiArOTOBKA
BIJIMOBIZIHO JIO TPUHIHMIY, MO KokHa CTOpOHA Mae MpaBo
3a3/aNeriip 3HaTH JOKa3H, Ha SIKi cnuparoThes iHIi CTOpoHn
(ous. po3ain «[IpeamOynay, myHKT 3). Tak, MOXKYTb MaTH MiCIIe
AKT TpO TMOBHOBaXEHHS a00 TPOBOAMTHUCS TONEPEIHE YH
miaroroBye cuyxamds'’.  Moxke  3milicHroBaTHCS — OOMiH
00’eMHUMHM TNHCBMOBUMH  Martepiajamu, fAKi  MICTATh
TBEpPKEHHS PO (akTH, a 9acTo it 00rOBOpEHHSI ITUTaHb MPABA.
Hokymentn manu 6 OyTH mojaHi (Oug. BHIE, CTAaTTSA 3).
CBiIKM MOTJIY [TOJIATH TUCHMOBI ITOKa3aHHS CBiJIKiB (Ous BUIIIE,
crarts 4). Excnieptr, npusnadyeni CtopoHamu, abo €KCIIepPTH,
npusHaveHi CknamoM apOiTpaxy, MOTJIH IOJIATH MUCHMOBI
BUCHOBKU €KCHepTiB (Oug. BuILe, ctaTti 5 Ta 6). CTopoHn
MMOBUHHI OyTH HAJIGKHAM YMHOM ITOBIIOMJICHHI TIPO CITyXaHHS
o0 A0ka3is'®, B pesysbrari Takoi MiArOTOBKH, 10 MOMEHTY
NPOBEICHHS CIIyXaHHS MIO0 JOKAa3iB YUaCHUKH apOiTpaskHOTO
npolecy, WMOBIpHO, Kpaile 3HAaTHMYTh OAWH OJHOTO, BOHU
TaKOXK Kpallle 3HATUMYTh CIPaBy, HIXK Ha [TOYATKy apOiTpaxKy.

Crarts 8 [IpaBun MALO mono oTpuMaHHs 10Ka3iB € HAHOUTBII
3arajbHOI0 3 YCIX IMOJIOKEHb. 3a3Ha4€Ha CTATTS BHU3HAUYAE
3arajbHI MEXi TMPONEmypH, SKOI CIiJ ITOTPUMYBaTHUCh Y

CIyXaHHI mOA0 mAokasziB. lle € HEoOXimHMM, OCKIIbKH
pI3HOMaHITHICT, HpOLENYp Ta MOPSIOK, SKOTO  CIif
MOTPUMYBAaTHCh TiJ dYac CIOyXaHHS IIMOAO JIOKa3iB, €

HaJ3BUYaiiHO BenukuM. 3a3zpuuaif, Crtoponu Ta Ckian
apOiTpaxky 3MOXYTh Kpalle BHU3HAYUTH MPOLEIYPH, SKi
BIJINIOBIIalOTh 0O0CTaBMHAM CcrpaBu. B Toi wac, 5K aeski
OCOOJMBOCTI, OMHWCaHiI y cTaTTi 8, OyAyTh MaTh MicIe Y

17 JTue. ApGiTpaxxHUil perIamMmenT
ICSID, mpasuno 21; [lam’sTka
apOITPaKHOTO TIPOBAJHKEHHS, TyHKT 9.

ICC, crarrs 23;IIpaBuna apbiTpaxy
IOHCITPAJI mopmo  opranizamii

8 Tus., manpuxnao, Npasuna HKIAC, crarrs  22(4); ApGitpakuuii
pernament ICC, crarrst 26(1); [IpaBuna ap6Girpaxy ICDR, crarrs 23(1);
Apb6itpaxuuii permament LCIA, crarts 19(3); ApGiTpaxHuil periaMeHT
SCC, crarts 32(2); ApOitpaxxuuii permament FOHCITPAJL, crarrs
28(1); Ap6itpaxui npasuina WIPO, crarts 55(b).

40



IBA TASK FORCE FOR THE REVISION OF THE IBA RULES ON THE
TAKING OF EVIDENCE IN INTERNATIONAL ARBITRATION /
CONSOLIDATED AMENDMENTS

Remote Hearing

The global COVID-19 pandemic in 2020 caused national
lockdowns, quarantines and restriction of free movement, and
inevitably affected arbitration proceedings, in particular, the
conduct of inperson evidentiary hearings. The 2020 Review
Task Force amended the IBA Rules of Evidence to reflect the
tools implemented and the practices adopted by parties and
arbitral tribunals during this period. Article 8.2 outlines a
procedure for the arbitral tribunal to order, cither at the request
of a party or on its own motion, and after consultation with the
parties, that the evidentiary hearing be conducted as a Remote
Hearing.

Article 8.2 encourages arbitral tribunals to be pro-active and
consider time, cost and environmental concerns when assessing
whether the evidentiary hearing should be conducted remotely.
Where the evidentiary hearing is to be carried out in the form
of a Remote Hearing, Article 8.2 provides that a protocol
addressing the conduct of the Remote Hearing needs to be
established. In the interest of flexibility, Article 8.2 leaves open
the question who will prepare such protocol. Accordingly,
either the parties or the arbitral tribunal may do so. Where the
parties do not agree on the content of the protocol, the content
will be fixed by the arbitral tribunal, after consultation with the
parties.

In any event, the protocol should be established with the aim at
conducting the Remote Hearing efficiently, fairly and, to the
extent possible, without unintended interruptions. This may
require, for example, testing of equipment and network
connection prior to the Remote Hearing, and involvement of
professional providers of such services. The technology used
should ensure sufficient quality of transmission and include a
fallback plan should the quality become insufficient. Attention
should also be paid to ensuring that exhibits can be shared with
the witness and the tribunals where necessary. Conducting the
Remote Hearing “fairly” requires, among other things, that time
zones should be considered and that the arbitral tribunal may
establish several shorter hearing sessions rather than one long
session in a single day.
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0araThOX CIlyXaHHSX IOJ0 JIOKa3iB, ke O

BKJIIOYAJIO 1X YCi, TPaIuIIETbCS PiIKO.

CJIyXaHHA,

Jlucmanyiune cnyxanus

I'mo6anena mangemis COVID-19 y 2020 poui crnpuyuHMIa
HaIllOHATBHI JIOKJAyHW, KapaHTHHH, OOMEKHIa BiTbHE
nepecyBaHHs Ta HEMUHyYe BIUIMHYJa Ha apOiTpaxkHi
NPOBaKEHH1, 30KpeMa, Ha IPOBEICHHS CyXaHb II0/I0 T0Ka3iB
y IPHUCYTHOCTI y4JacHHKiB. Poboua rpyma 3 mepermsimy 2020
poky BHecma 3MmiHn A0 [IpaBun MAIO momo orpumaHHS
JIOKa3iB 3 TUM, 11100 BiZ0Opa3UTH BIIPOBAIKEHI IHCTPYMEHTH Ta
npakTuky, npuitaaty Croponamu ta CkiiagaMu apoiTpaxy iz
yac 1poro nepioay. Crarts 8.2 BU3HAUYAE NPOLIEAYPY, 38 SKOI
Ckanan apOiTpaxy Moxe Ha npoxaHHs CTOpoHH abo 3 BIacHOT
iHIIaTUBY Ta micis MPOBeACHHS KOHCYNbTalii 31 CTopoHamH,
POBIIOPSAUTHCS TIPO TPOBEACHHS CIyXaHHS MO0 JIOKa3iB y
BUTIIAI JIMCTaHIIITHOTO CITyXaHHSI.

Crarta 8.2 3aknmukae Ckimaau apOiTpaxy MisSTH aKTHBHO 1
BpaxOBYBaTH dYac, BapTiCTh Ta EKOJOTIYHI HACTiIKH IIpH
BU3HAYCHHI TOTO, YU CIIiJ{ IPOBOUTH CIyXaHHS MO0 JIOKA3iB
MUACTAHIIIHHO. Y BWMAaAKaX, J¢ CIIYXaHHS IIOAO JOKa3iB Mae
mpoBoauTUCS ¥ popmi JucTaniiiinoro ciayxaHus, cTaTTs 8.2
nepeadayae, 10 MAa€ BCTAHOBIIOBATHCSA MPOTOKON TaKOIro
HucranuiiiHoro cnyxaHHs. 3 MeTOIO 3a0e3MedeHHs THyYKOCTi
cTaTTd 8.2 3aIMIIa€ BIAKPUTUM MHUTaHHS, XTO MAa€ TOTYyBaTH
Takuid MPOTOKOJ. BianoBigHO, 11e MOKyTh 3poout CTOpOHU
a6o Cxnan apOiTpaxy. SAxmo CTOpoHU HE TOCATIIN 3TOH LI00
3MICTy MPOTOKOITY, HOTO 3MICT Mae OyTu npuiHITHA CKI1ag0M
apOiTpaxy Imicis KOHCYNIbTalii 31 CTopoHamu.

Y Oynp-SKOMY BHUIAAKy, BCTAHOBICHHS NPOTOKOIY Ma€
3a0e3neuyBatd e(EKTUBHICTh IPOBEACHHS JIMCTaHILIKHOTO

CIIyXaHHS, CIPaBEJIUBICTh 1, HACKUIBKH II¢ MOXIIUBO,
BIJICYTHICTh BUMAJAKOBHX TiepepB. Jlasg 1poro Moxke
3HQIOOMTHUCS, HANPUKIAN, TIepeBipka OOJaJgHAHHA Ta

MEpPEKEBOTO MIAKIIOYCHHS 10 TMoYaTKy JlucraHiitHoro
CIIyXaHHsI, a TaKOX 3aly4eHHs Npo(deciiiHUX MocTavyanbHUKIB
BIJIMTOBIIHUX TOCITYT. BUKOpHCTOBYBaHa TEXHOJIOTIsI TIOBUHHA
3a0e3neyuyBaTd JIOCTAaTHIO SIKICTh Iepefiadl Ta mependadaTu
pe3epBHUIl TuIaH [Oid y BUOAIKy, SKLOIO SKICTh CTaHe
HenocTaTHboo. CITiji TAKOXK 3BEPHYTH yBary Ha 3a0e3leyeHHs
TOro, MO0 y HeoOXimHMX BUMNaAKax CBiaky abo Ckmamy
apOiTpaxxy Mornu OyTH  TPOJEMOHCTPOBaHI  JOKa3H.
«CnpaBemyuBe» npoBelneHHs JlucraHmiiiHOro  ciayxaHHS
BUMarae, cepesi iHIIoro, BpaXyBaHHs YaCOBHX IOSICIB, a TAKOXK
toro, mo6 Cxiram apOiTpaky MIT IpHU3HAYUTH JCKiTbKa MEHII
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Article 8.2(d) [corrected: Article 8.2(e)] suggests that the
protocol should address “measures to ensure that witnesses
giving oral testimony are not improperly influenced or
distracted.” There are different means to ensure that witnesses
are not improperly assisted by other persons or make improper
reference to documents when giving oral testimony. These
methods include questioning the witness at the outset of the
examination about the room in which the testimony is being
given, the persons present and documents available; installation
of mirrors behind the witness; use of fish-eye lenses; or the
physical presence with the witness of a representative of
opposing counsel.

Managing the Hearing

Article 8.3 makes clear that the power to manage the
evidentiary hearing rests with the arbitral tribunal, not the
parties, an idea which originally came from civil law procedure
but which has been widely adopted.!® The arbitral tribunal may
limit or exclude questioning, or even the appearance of a
witness, if it is irrelevant, immaterial, unreasonably
burdensome, duplicative or otherwise covered by a reason for
objection set forth in Article 9.2 or 9.3. While some counsel are
accustomed to raising objections, the arbitral tribunal may also
apply these standards on their own. This Article also finds
objectionable unreasonably leading questions, which may
render direct and re-direct testimony worthless. These
provisions are all designed to give the arbitral tribunal the
ability to focus the hearing on issues material to the outcome of
the case and thereby make hearings more efficient.

Order and Examination of Witnesses and Experts

Articles 8.4(a), (b) and (c¢) set out the basic order of witnesses
followed in many cases: claimant’s witnesses, followed by
respondent’s witnesses, and experts. For each witness,
testimony is first presented by the party offering that witness,
followed by examination by the opposing party and then an

9See, e.g., ICC Arbitration Rules, Article 26(3); ICDR Arbitration Rules,
Article 23(3); LCIA Arbitration Rules, Article 19(2); UNCITRAL Model
Law, Article 24(1).

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /
KOHCOJIIJOBAHI TIPABKH

TPUBAIINX CECiH CITyXaHHS 3aMiCTh OJTHOTO JIOBI'OTO CIIYXaHHS B
OJIVH JICHb.

Crartsa 8.2(d) [BumpasneHo: crartsa 8.2(e)] mpomonye, 100
MPOTOKOJ BU3HAYAB «3aXOA[H] JuIs 3a0e3MedeHHs] TOro, 100
CBIIKM, SKI HaNalOTh YCHI CBiUEHHS, HE 3a3HABAIH
HEHAJISKHOTO BIUTUBY UM HE BiIBOJIKAIUCS». ICHYIOTH pi3Hi
METOAM, MO0 MATBEpAUTH T, IO CBiAKAM HE HAIAETHCS
HENpaBOMipHa JorioMora 3 OOKy iHIIMX OcCi0 abo IO CBiIKH
HEHAJIOKHUM YMHOM HE 3BEPTAIOThCS 70 JJOKYMEHTIB MPH Jadi
yCHMX CBig4eHb. L[i MeTOauM BKJIIOYAIOTh MPOBEICHHS
ONHUTYBaHHS CBiJIKa HA MTOYATKY 11010 KIMHATH, B SIKiil JaIOThCS
CBiAUEHHA, LIOJO MPHCYTHIX OCi0 Ta HAsBHUX JOKYMEHTIB;
BCTAHOBJICHHSI J3€PKa 32 CBIJJKOM; BUKOPUCTAHHSA 00’ €KTHBY
TUIy «puO’sue oko»; abo ¢i3uuHy NPUCYTHICTH Pa3oM 3i
CBIJTKOM TIPEJCTaBHHUKA IOPHIWYHOTO PaJHUKA MPOTHICIKHOL
CropoHu.

Kepysanusa cayxanmusam

Crarts 8.3 d9iTKO BH3HAYa€, IO TOBHOBAKCHHS KEpPyBaTH
CIIyXaHHSM IIOJ0 J0Ka3iB HanexxuTh Ckitamy apbiTpaxy, a He
CropoHam — izes, sSika MepBiCHO MPHHILIA 3 POLEypPH KpaiH
KOHTHHEHTAIBHOIO TIpaBa, alie ska Halyla IITUPOKOro
npuitparTa'®.  Ckuaam  apOiTpaxy Moxke 0OMexHTH a60
BUKITIOUUTH MOXKIIUBICTh JIOMTUTY a00 HAaBITh BKY CBiJIKa, STKIIO
e HEe Ma€ BIJHOIIEHHA [0 CIpaBH, € HEICTOTHUM,
HEOOIPYHTOBAHO OOTSDKJIMBUM, IyOJIOIOYHUM a00 3 1HIIHX
MIPUYUH, 110 3a3HAYCHI K MiJCTaBY JUIsl 3alIepPEUCHb Y CTATTAX
9.2 abo 9.3. Xoua gesxi mnpeactaBHUKW CTOpiH 3BUKIN
3asBnATH 3anepedyeHHs, Ckian apOiTpaxy TaKoX MOXe
3aCTOCOBYBATH Il CTaHIAPTH 1 caM. LIs cTarTs Takox BU3HAYAE
HEOOTPYHTOBAHO HAaBiJHI 3allMTaHHS, SIKI MOXYTh HPSAMO Ta
OIIOCEPEIKOBAHO 3HEIIHUTH CBiTYEHHS, TAKUMH, 10 MOXYTh
Oyt 00’€KTOM 3amepedyeHb. YCi Il MOJOKEHHS MOKJIMKaHI
Hagati Ckuagy apOiTpaky MOXJIMBICTH CQOKycyBaTu
CIIyXaHHS Ha MUTAHHIX, ICTOTHHUX ]IS BHUPIIICHHS CIIPaBH, i
THM CaMHM ITiIBUIIUTH €PEKTUBHICTD CITyXaHb.

Yepeogicmb i donum c8i0Ki6 ma excnepmie

Crarti 8.4(a), (0) Ta (c) BU3HAYAIOTh 3arajbHy YEProBiCTh
CBIJIKIB, SIKO1 JOTPUMYIOTBCS y 0araThOoX BHUIAIKaX: CBIAKU
Mo3MBaya, MiCIsd IbOTO — CBIJKHM BIANOBiTa4a Ta EKCIIEPTH.
[Io/10 KOXKHOTO CBiJIKa CBTYCHHS CIIOYATKY TPEICTABIISETHCS
CTopoHOIO, sKa TIPONOHYE IIBOTO CBigKa, TICIHS YOTO

19 TTue., nanpuxnao , Apbitpaxnnii pernament ICC, crarra 26(3); [Tpasuia
ap6itpaxxy ICDR, crarrs 23(3); Ap6Girpaxuuii permament LCIA, crarrs
19(2); Tunosnii 3axon FOHCITPAJI, crarts 24(1).
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opportunity for re-examination by the presenting party.
Usually, any re-examination is limited to new matters raised in
the previous oral testimony. Many arbitral tribunals ask their
questions only towards the end, except for questions designed
to help the process along or to make a witness feel comfortable.

However, arbitral tribunals, particularly in more complex cases,
are increasingly adapting these procedures to provide for better
examination of the issues in dispute. Article 8.4(g) confirms the
arbitral tribunal's ability to pose questions at any time. Arbitral
tribunals often hear oral argument by counsel for the parties,
which may be a part of, or may be separate from, the evidentiary
hearing. Therefore, Article 8.4(f) confirms the discretion of
arbitral tribunals to vary this order of proceeding in the manner
best suited for the circumstances of that case. For example, the
provision allows the arrangement of testimony by particular
issues or that witnesses be questioned at the same time and in
confrontation with each other about particular issues (so-called
"witness conferencing"). Such techniques may enable arbitral
tribunals to better understand the contradictions in testimony
and to be able to determine the weight and credibility to be
given to the testimony.

Another increasingly popular technique is to have experts give
presentations prior to the examination by counsel, so that the
experts can first explain their views and conclusions in general,
and the members of the arbitral tribunal can ask questions,
before details are addressed with specific questions. Ultimately,
the IBA Rules of Evidence leave it to the arbitral tribunal and
the parties to determine how best to proceed.

The IBA Rules of Evidence do not address whether witnesses
who have not yet testified may be in the hearing room or
whether witnesses who have testified may remain. This is left
for the arbitral tribunal to decide, because it depends on the
circumstances of the case, the nature of the dispute and the
persons involved.

The affirmation by a witness that he or she commits to telling
the truth, as described in Article 8.5, is widely observed. Often,
the arbitral tribunal will also simply admonish the witness to
tell the truth, and sometimes it will additionally advise the
witness of criminal sanctions applying at the seat of the
arbitration or at the physical place of the hearing. Arbitral
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3IHCHIOETHCS HOTO TOTUT MPOTHIIEKHOIO CTOPOHOIO, a MOTIM
HAJAETHCSl MOXKJIMBICTH MOBTOpHOTO AonuTy CTOpPOHOIO, siKa
MIpeICTaBWIIA CBiKA. 3a3BUYail, OyIb-IKUi MOBTOPHUN JTOMUT
00MEXY€ThCSI HOBUMH MUTAHHSIMH, MiAHATUMH B MOMEPEIHIX
yCHUX CBigueHHsAX. B Oararpox Bumaakax Ckiaam apOiTpaxy
33/Iaf0Th CBOI 3alWTAaHHS TUIBKW HAIPHUKIHIN, 32 BUHATKOM
NHUTaHb, NPU3HAYEHUX IJIS TOTO, 100 JOMOMOITH IPOIECY I10
xofy abo 3po0uTH Tak, abu CBiJOK MOYYBaBCsl KOM(OPTHO.

Omnak Cxiagu apOiTpaxy, 0COOJIMBO Y CKIIATHININX CIIpaBax,
BCce OuUIbIle aAanTyIOTh TakKi NpOLEAypU I Kpamoro
JOCITi/DKEHHsT crmipHUX TUTaHb, Ctatts 8.4(g) MiaTBEpIKYE
MOXJIHBICTh CKiIamy apOiTpa)ky CTaBUTH MUTAHHS B Oy Ib-SIKUH
yac. Cknaau apOiTpaKy 4acTo 3acilyXOBYIOTh YCHI apryMEHTH
npeactaBHUKIB CTOpiH, II0 MOXKE MaTh Micle B MpoIeci
CIIyXaHHS IIOAO J0Ka3iB, a00 3AIHCHIOBATHCS OKPEMO Bij
HpOro. Takum umHOM, ctartsa 8.4(f) miaTBepIKye HasBHICTH
muckpenii y CxiazgiB ap0iTpaxKy LI0A0 3MiHU BiATOBIZHOTO
NOPSIIKY PpO3MNIANY CIpaBH Yy CHOCIO, SKWi Haikpaiie
BiJINIOBi/Iae 0OcTaBUHAM I1i€i cnpaBu. Hanpukian, BiAmoBigHe
MOJIOKCHHSI J03BOJISIE OpraHi3yBaTH HaJaHHS CBIOYCHb 3
NEBHUX MUTaHb 200 [UIIXOM ONMUTYBAaHHS CBiAKIB OHOYACHO B
MOPSIIKY O4YHOI CTaBKH (Tak 3BaHi «KOH(EpEeHIIl CBiIKIBY).
Taki MeToau MOXYTh J03BosiuTH CKiiagaM apOiTpaKy Kparie
3pO3YMITH CYNEPEYHOCTI Yy MOKa3aHHSAX Ta OyTH B 3MO3i
BU3HAYUTH Bary i JOCTOBIPHICTh CBIJJYCHb.

Inma Bce Oimpln momynsipHa TeXHIKa — L€ MPOBEICHHS
eKCIepTaMy Mpe3eHTaliid nepes iX AOMUTOM MPeICTaBHHUKOM
CtopoHH 3 THM, OO EKCIIEPTH MOTJHM CHOYaTKy MOSCHWIN
CBOIO IyMKY Ta BUCHOBKH 3arajiom, a wienu Ckiany apoiTpaxy
MOTJIM 3a/laBaTH MHUTAHHA, MEPII HIK JeTami OyayTh PO3KPHTI
4yepe3 BIANOBIIHI 3anmuTanHs. 3pemToro, [Ipasmra MAIO mozao
OTPUMAaHHS IOKa3iB 3aiumarTh 3a CkiIazoMm apOiTpaxy Ta
CropoHamu paBO BU3HAYATH, SIK Kpalle AisTH.

IIpaBuna MAIO momo oTpuMaHHs AOKa3iB HE BU3HAYAIOTH TE,
YH MOXXYTh OyTH IPUCYTHIMH B 3aJ1i CITyXaHb CBIJIKH, SIKi 1IIe HE
JIABAIA CBiYEHB, 200 UM MOXYTh 3AJHIIUTHCS B 3aJTi CBiJKH,
SIK1 BKE JaJid CBigdeHHs. [IpaBo BUpINIyBaTH I1€ 3aUIIAETHCS
3a CxmagoM apOiTpaxy, OCKIIBKH 3a3HaueHe MUTaHHS
3aJIeKUTh BiJ] OOCTaBMH CIpaBH, XapakTepy CHOOpYy Ta
3aly4eHux ocio.

[TinTBEpHKSHHS CBIIKOM TOTO, 110 BiH YH BOHA 3000B’A3Y€ThHCS
TOBOPHUTH TIPABIY, SK OMHCAHO y CTaTTi 8.5, 3aCTOCOBYETHCA
mupoko. Yacto Ckiam apOiTpaxy TaKoX IPOCTO 3aKIUKAE
CBiZIKa TOBOPUTH TpaBay, a iHOAI BiH IOJATKOBO iH(opmye
CBiJTKa MTPO KPUMiHAIBHI CaHKIIii, [0 3aCTOCOBYIOTHCS B MICIIi
apbiTpaxy abo 3a (paKTHIHUM MICIIEM TIPOBEICHHS CITyXaHHI.
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tribunals, at least in some countries, rarely swear in the witness
themselves.

Where witnesses and experts have provided written witness
statements or expert reports, they are first confirmed at the
beginning of their testimony. The witnesses or experts may also
make corrections to their witness statements or expert reports.
The third sentence of Article 8.5 reflects the rule, applied in
many arbitrations, that witness statements may serve in lieu of
the witness’s direct testimony. Having the witness statement
stand entirely in lieu of direct testimony provides an incentive
for witness statements to be comprehensive and will in general
shorten the hearing. However, the Rules do not require this
practice, and even where the witness statement stands as direct
testimony, tribunals may find it useful to hear some direct oral
testimony, for example to address new allegations or new
developments that may have arisen since the submission of the
witness statement. The 2020 Review Task Force added a phrase
at the end of Article 8.5 to refer to this possibility. If the tribunal
anticipates permitting such supplemental oral direct, the matter
is usually addressed in a procedural direction early in the
arbitration.

The 2020 Review Task Force’s change to Article 8.5 also
sought to address some uncertainty that was reported in the
public consultation process about whether, when a witness
statement is to stand as direct testimony but the other party
waives its right to cross-examine, the party that presented the
witness may nevertheless call the witness to give evidence at
the hearing. Article 8.5 as revised makes clear that the tribunal
may allow such further direct testimony.

Nothing in the IBA Rules of Evidence, prevents an arbitral
tribunal from hearing witnesses in another manner, such as the
traditional method in certain civil law countries where
witnesses are initially questioned by the arbitral tribunal,
followed by questioning by the parties. This is a technique
which presupposes a thorough knowledge of the case and a full
study of the law by the arbitral tribunal.
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Cknaan apOiTpaxy, 3a BHHATKOM JESKHX KpaiH, piako
CaMOCTIHO BiIOMPAIOTh MPUCATY Y CBIJIKIB.

SKmio CBiAKM Ta EKCIEpTH HaJald MUChMOBI TOKa3aHHS
CBiJIKiB 200 BUCHOBKH €KCIIEPTIB, TaKi TIOKa3aHHS Y BUCHOBKH
MiATBEPKYIOTh HAa TOYATKY BIATOBIMHHUX CBimueHb. CBIAKH
abo0 eKCIIepTH TaKOX MOXXYTh BHOCHUTH KOPEKTHBHU JIO TXHIX
nokasanb a0o BUCHOBKiB. Tpere peueHns ctarti 8.5
BioOpaXkae TPaBHWIO, IO 3aCTOCOBYEThCA y OaraThbox
apOiTpaxkaXx, 3TiIHO 3 SKAM TIIOKa3aHHSI CBiKa MOXYTh
3aMiHMTH HOro mpsMi cBimdyeHHs. Te, M0 MoKa3aHHsS CBijKa
MOBHICTIO 3aMiHIOE MPsIMiI CBiTYEHHS, CTBOPIOE CTHUMYJ JUIS
HaJIaHHs BUYEPIIHUX IIOKa3aHb CBIJKIB 1 3arajioM CKOpOYye
cinyxanHsa. OngHak, [IpaBuna He BUMararTh 3aCTOCYBaHHS IIi€l
MPAaKTHKHU, 1 HABITh TaM, Jie MOKa3aHHS CBIIKIB € MPSIMHMHU
cBigueHHsaMu, st Cxiany apOiTpaxy mMoxe OyTH KOpPUCHHM
MOYYTH JEsKI IPsIMi YCHI CBITUCHHS, HAITPHUKIIA 1100 HOBUX
TBEP/DKEHh YHM HOBUX TOiH, SKi MOTIM BUHUKHYTH ITiCISA
HaJaHHS TOKa3aHb CBigKOM. PoOoua rpyma 3 neperisimy 2020
poky nmonana ¢pa3y B KiHIII cTaTTi 8.5 AJs MOCHIIAHHS HA IO
MOXJUBICTb. Skimo Ckmazg apOiTpaxy IuiaHye JO3BOJIUTH TakKi

JOJATKOBI yCHI MNpsiMi CBiAYCHHS, NHUTaHHS 3a3BUYail
BU3HAYAETBCS B MPOIEAYPHOMY TOPSIKY Ha MOYaTKy
apOiTpaxy.

3mian Pobouoi rpymu 3 meperisagy 2020 poky, BHECEHI 0O
cratTi 8.5, TaKOXX Majgu YCYHYTH TI€BHY HEBH3HAYCHICTb, IIIO
Oyna BUSBICHA B XOJli TPOMaJICBKOTO OOTOBOpPEHHs. A came,
HEBU3HAYCHICTh MIOAO TOro, uyu Moxe CTopoHa, sKa
Npe/ICTaBUIIa CBIJIKA JUTS MPSMUX CBITYCHB, SIKIO MPH IIEOMY
inma CropoHa BiIMOBISIETBCS BiJl CBOrO IpaBa Ha
MIEPEXPECHUN JIOMUT, BCE TaKH BUKIMKATH I[LOTO CBiAKa IS
Jlavi MMOKa3aHb y CIyxaHHi. 3MiHEeHa CTaTTA 8.5 1ae 3p03yMiTH,
mo Ckiaa apOiTpaKy MOKE JO3BOJIUTH TaKi IMOAAJIBIII TIPSIMI
CBIJIYEHHS.

Himo B IlpaBmmax MAIO mogo oTpuMaHHS JOKa3iB HE
no30asnse Cknaz apOiTpaxky paBa 3acilyXaTH CBIJKiB B 1HIIHI
criocid, HAmpWKIan B TPaTUIidHWNA JUId JesSKUX KpaiHax
KOHTHHEHTAJIBHOTO TIpaBa CIIOCIO, KOJHM CBIAKIB CHOYATKY
norutye Cknan apOitpaxy, a motiM CropoHu. 3a3HadyeHa
TeXHiKa mependayae IPyHTOBHE 3HAHHS CIpPaBU Ta IIOBHE
BHUBUYCHHS ITpaBa CkiamoM apOiTpaxy.
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Tribunal Witnesses

Inquisitorial powers of the arbitral tribunal follow from the lex
arbitri of the seat of the arbitration.?’ Inquisitorial powers may
also follow from the arbitration rules agreed by the parties.?!
The IBA Rules of Evidence do not provide for similarly
sweeping inquisitorial powers of the arbitral tribunal, but
Article 8.6 covers the main case where inquisitorial powers may
be exercised: the hearing of a key witness who typically had an
earlier association with both parties but whom the parties for
some reason failed to persuade to appear, perhaps because they
no longer have close ties with the witness. Such a tribunal
witness will often be questioned in the inquisitorial fashion
described above. To proceed in this fashion is not mandated,
but is contemplated by the second sentence of Article 8.6.

At the close of an evidentiary hearing, the parties are
sometimes invited to comment on the assessment of the
evidence and on the law. Such comments may also be made in
post-hearing briefs or at a separate “final” or “pleading”
hearing, or in both. The IBA Rules of Evidence do not address
this phase of the proceeding.

Article 9 — Admissibility and Assessment of

the Evidence
Articles 1-8 of the IBA Rules of Evidence provide the
mechanisms for the gathering and presentation of evidence to
the arbitral tribunal. Article 9 provides the principles by which
the arbitral tribunal should determine what evidence it should
properly consider and how it should assess the evidence that is
properly before it.

Article 9.1 states the general principle, also found in many
institutional and ad hoc arbitration rules, that the arbitral
tribunal shall determine the admissibility, relevance, materiality
and weight of evidence. Obviously, the arbitral tribunal shall
exercise its discretion in making such determinations, which are
central to its role.

20 See, e.g., English Arbitration Act 1996, Article 34(2)(g); Swiss Private
international Law Act, Article 184.

21 See, e.g., LCIA Arbitration Rules, Article 22(1)(iii).
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Csioku Cxnaoy apbimpasicy

[HkBi3uIiiHI MOBHOBaXKeHHS CKiamy apOiTpa)xky BUIUITHBAIOTH
3 lex arbitri micua ap6itpaxy?’. Taki MOBHOBaKEHHS TAKOXK
MOXYTh  BUIUIMBAaTH 3  apOITpaXHOTO  PerjaMeHrty,
yaromkenoro Croponamu?!, Ipasuna MAIO mon0 otpumMaHHst
JIOKa3iB  He  mependadaoTh  aHAIOTIYHMX  IMAPOKHUX
IHKBI3HUIIHHUX IMOBHOBAaXXEHb, aje¢ CTaTTd 8.6 BH3HAYAE
OCHOBHHMM BHUIIAJOK, KOJIM IHKBI3HIIMHI ITOBHOBAXKCHHS
MOXXYTh OyTH 3MIMCHEHI: CIIyXaHHs KJIIOYOBOTO CBiAKa, SIKWM,
SK TIPaBHJIO, paHille MaB 3B 30K 3 oboma CTopoHamu, aie
aBKy skoro CTOpOHM 3 TIEBHHUX TMPUYUH HE 3MOTIH
3a0€3MeYnTH, MOXKIIUBO, Yepe3 Te, 1[0 BOHU OLIbIIE HE MalOTh
TICHUX 3B’513KiB 31 cBigKoM. Takoro cBigka Ckiagy apOiTpaxy
4acTo JONUTYBATHUMYTh Yy 1HKBI3MLiMHI croci0, omnucaHui
BHIlle. BUMHEHHS BiAMOBIAHUX i He € 00OB’SI3KOBHUM, aje
nepeadavaeThCs IPYTrUM PEUeHHSIM CTaTTi 8.6.

Hampukiami cioyxanHs 1momo noka3iB  CropoHam  iHOAL
MPOTIOHYETBCS TIPOKOMEHTYBATH OIIHKY JIOKa3iB Ta MUTaHb
mpaBa. Taki KOMEHTapi TaK0X MOXKYTh OyTH 3po0iieHi y hopmi
MUCHPMOBHX 3aKIIFOYHHMX 3asB MICIs CIyXaHHS abo I dYac
OKPEMOT0 «3aKJIIFOYHOTO» CIyXaHHsS abo0 CIIyXaHHS «II070
no3uttii Ctopin», un mig dac o6ox. Ilpasuina MAK momo
OTPUMaHHS  JIOKa3iB HE pEriIaMeHTyIOTh Ieil  eTal
MIPOBAJKCHHSI.

CrarTsa 9 — IIpuiiHATHICTH Ta OLliIHKA J0KAa3iB

Crarti 1- 8 Ilpapumr MAKD momgo oTpuMaHHS TOKa3iB
nepea0avaroTh MEXaHi3MU 300py Ta TPEJCTABICHHS JIOKa3iB
Cruiany apOitpaxy. CtaTTst 9 BU3HAYAE TMPUHITUIH, 33 SKUMH
Ckrnaxg apOiTpaky Ma€ BH3HAUWTH, SKI JOKa3d BIiH Mae
HAJIGKHUM YUHOM DO3IVISHYTH Ta SIK BiH Ma€ OIHIOBATH
HAJIGKHUM YUHOM HaJiaHi ioMy JTOKa3u.

VY crarti 9.1 BUKIAAEHO 3araJIbHWMA TPHHITUN, SKAH TaKOX
3ycTpidaeTbcss y OaraTboX iHCTUTYUidHMX Ta ad hoc
apOITpaXHUX periiaMeHTaX, o0 Toro, Mo Cxiram apOiTpaxky
Ma€ BU3HAYUTH JOITYCTUMICTh, BITHOCHICTh, ICTOTHICTE Ta Bary
nokasi. OueBuaHO, mo Cknaza apOiTpaxy i€ Ha CBild po3cyn
[IPU IPUHHATTI TAKUX PillieHb, SIKi € TOTOBHUMH 17151 HOTO POJIi.

20 JTus., nanpuxnad, 3axon Aurnii mpo apbitpax Amnrmii 1996 p., crarrs
34(2)(g); lIelinapchkuii 3aKOH PO MDKHAPOJHE MPUBATHE MPaBO, CTaTTS
184.

2 Tus., nanpuxnao, ApGitpaxuuii pernament LCIA, crarrs 22(1)(iii).
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Articles 9.2 and 9.3 provide the limitations on admissible
evidence, whether oral or written. These limitations also apply
to the production of documents pursuant to Article 3 and
inspections pursuant to Article 7. These limitations are
important, for they preserve the lines of distinction between
the rights of the parties and the authority of the arbitral
tribunal. While Article 9.2 states that the arbitral tribunal
“shall” exclude evidence meeting one of the specified
exceptions, the arbitral tribunal obviously retains its discretion
to determine whether one of the specified criteria has been
met. In addition, the introductory language of Article 9.2, as
revised by the 2020 Review Task Force, makes clear that the
arbitral tribunal has discretion to exclude the evidence in
whole or in part, depending on whether the grounds listed in
Article 9.2 apply to the whole document or other evidence, or
only to some of its parts.

Article 9.2(a) states the simple proposition that the arbitral
tribunal shall exclude evidence that is not sufficiently relevant
to the case or material to its outcome.

Legal Impediment and Privilege

Article 9.2(b) provides protection for documents and other
evidence that may be covered by certain privileges, under the
appropriate applicable law, such as the attorney-client privilege,
professional secrecy or the without-prejudice privilege. The
1999 Working Party felt that it was important that such
privileges be recognised in international arbitration.

The 2010 Subcommittee provided additional non-binding
guidance on determining the applicable privileges in Article 9.4
(formerly Article 9.3) (and the 2020 Review Task Force added
a specific cross-reference to Article 9.4 to the text). Although
the standard to be applied is left to the discretion of the arbitral
tribunal, it is desirable that the tribunal take account of the
elements set forth in Article 9.4, in particular if the parties are
subject to different legal or ethical rules. Article 9.4(a) seeks to
encompass both the common law understanding of attorney-
client privilege and the civil law understanding of the duty of
professional secrecy. Article 9.4(b) expresses a generalised
understanding of the so-called “without prejudice” or
“settlement” privilege, which is recognised in certain
jurisdictions and relates to the contents of settlement
negotiations. Article 9.4(c) expresses the guiding principle that
expectations of the parties and their advisors at the time the
legal impediment or privilege is said to have arisen should be
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Crarti 9.2 Ta 9.3 mnependayaroTb OOMEXEHHS IIOJ0
JIOIYCTUMHX JTOKAa3iB, YCHUX YW MUCHhMOBUX. Lli oOMexeHHs
TaKOX TTOITMPIOIOTHCS HAa HAJaHHS TOKYMEHTIB BiAIIOBITHO 10
cTarTi 3 Ta orisa BiamoBigHO g0 crarti 7. LI oOMexeHHs
Ba)KJIUBI, OCKUIBKM BOHHU 30€piratoTh JiHii po3MEKyBaHHS MK
npaBamu CtopiH Ta moBHOBakeHHAMHU Ckiamy apOiTpaxy. Y
TOM 4yac sk y crarti 9.2 3a3HaueHo, mo Ckmam apOiTpaxy
«TOBUHEH» BUKIIIOUYUTH JIOKA3H, 110 MiANAIar0Th MiJl OJUH i3
3a3Ha4eHUX BUHATKIB — CKIlaj apOiTpaxy, O4eBHIHO, 30epirae
JIUCKPELI0 Y BHU3HAYCHHI, YM 3aCTOCOBYETHCS OJUMH I3
3a3HadeHuX KpurepiiB. Kpim Toro, BcTynmHa yacTuHa cTatTi 9.2,
nepersiayTa Pobouoro rpymoro 3 nepernsagy 2020, Bu3Havae,
mo Cximanm apOiTpaky Ma€ IpaBo BUPIIITYBATH, M BUKIIOYATH
JIOKa3W TIOBHICTIO a00 YacTKOBO, 3aJIe)KHO BiJ TOro, 4
miicTaBy, MEpeiyeHi y cTaTTi 9.2, 3aCTOCOBYIOTHCS IO BCHOT'O
JIOKYMEHTAa YH IHIIOTO JO0Ka3y, abo TUTBKHA O NESKHUX HOTO
YaCTHH.

Crartsa 9.2(a) MICTHTH TIPOCTE TOJIOKECHHS TPo Te, o CKitas
apOiTpaky BHKIIIOYAE Ti JTOKa3W, sSKi HE MalOTh JOCTATHHOTO
BiJTHOIIICHHS JUIsI CITPaBH 200 iCTOTHOCTI ISl 11 BUPILIICHHS.

FOpuouuni 3a6oponu ma npusinei

Crarra 9.2(b) mepembadae 3aXWCT JOKYMEHTIB Ta IHIIHX
JIOKa3iB, sIKi MOXYTh OYyTH 3aXWIIEHi MEBHUMHU IPHUBIIECSIMU
3TiTHO 3 BIJIMOBIAHAM 3aCTOCOBHHM IIPaBOM, TaKHUMH SK
aJIBOKaTChKa Ta€MHHUIIS, ipodeciiina TaeMHUI a00 TaEMHULS
NeperoBoOpiB 100 BperyiroBanHsi. Poboua rpyma 1999 poky
BBaKaJla BXJIMBUM Te, 00 Taki NMpUBLICT BHU3HABAIKNCH B
MDKHapOIHOMY apOiTpaxi.

[Minkomiter 2010 poky HamaB IONATKOBI HEOOOB’S3KOBI
BKa3iBKU IIIOJ0 BU3HAYCHHS 3aCTOCOBHUX NPHBLIEIB y CTATTI
9.4 (xomumns crarts 9.3) (i Poboua rpyna 3 nepernsagy 2020
POKY JoJana A0 TEeKCTY ClelialbHe MOCUIaHHs Ha CTaTTio 9.4).
Xouya BHU3HAYEHHS CTaHAApTy, SKUH Ma€ 3aCTOCOBYBAaTHUCH,
3IMIIAETRCS Ha po3cyn Ckianay apOiTpaxy, 6akaHo, o0 BiH
BpaxyBaB eJIEMEHTH, BHUKIaZeHI y cTaTTi 9.4, 30Kkpema y
BUTIAJIKaX, SKIIO0 Ha CTOPOHH MOMIMPIOOTHCS Pi3HI IOPUIUYHI
g etnyHi npasuia. Crarts 9.4(a) Mae Ha METI OXOIUTH SIK
PO3YMiHHS aJIBOKaTChKOI TAEMHHMIII Yy 3arajlbHOMY IpaBi, TakK i
po3yMiHHA 000B’s13Ky 30epekeHHs MmpodeciiHoi TaeMHHII B
KOHTHHeHTanbHOMy  TipaBi. Crarts  9.4(b) Bu3Havae
y3arajbHEHEe pPO3yMiHHS TaK 3BaHOrO HpuBLICIO «without
prejudice» abo MPHUBiIEIO «BPETYMIOBAHHS), 10 BU3HAETHCS B
MIEBHUX IOPUCAMKINISAX Ta CTOCYETHCS 3MICTy IEPETOBOPIB MPO
BperymoBanas. Ctatts 9.4(c) Bimobpakae KepiBHUAN MPUHITATT
npo Te, IO 10 yBaru MaroTh Opatucs ouikyBanHs CTOpiH Ta
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taken into consideration. Often, these expectations will be
formed by the approach to privilege prevailing in the home
jurisdiction of such persons. Article 9.4(d) encapsulates an
important exception to privilege in many countries, namely
waiver. Finally, Article 9.4(e) emphasises the need to maintain
fairness and equality among the parties. The need to protect
fairness and equality among the parties may arise when the
approach to privilege prevailing in the parties' home
jurisdictions differs. For example, one jurisdiction may
recognize the settlement privilege, whereas another may not, or
one jurisdiction may extend the attorney-client privilege to in-
house counsel, whereas another may not. In such cases,
applying different rules to the parties could create unfairness by
shielding the documents of one party from production but not
those of the other.

Article 9.2(c) permits the arbitral tribunal to exclude from
production or from evidence any documents or other evidence
where production would present an unreasonable burden. This
unreasonable burden can take many forms, and the nature of the
burden is purposely left to the discretion of the arbitral tribunal.
For example, it may involve the production of documents
pursuant to a request to produce which, although properly
identified pursuant to Article 3.3(a)(i) and relevant to the case
and material to its outcome, are of such quantity that production
would create an unreasonable burden. Similarly, Article 9.2(c)
could cover a situation where a certain document exists and may
even be considered to be within the “possession, custody or
control” of another party (see Article 3.3(c)(ii)), but which
nevertheless could be unreasonably difficult for the party to
obtain. Article 9.2(d) is also straightforward, as a document that
has been lost or destroyed cannot reasonably be produced. As it
may be impossible to prove a negative (loss of the document),
Article 9.2(d) provides that such loss shall be shown with a
reasonable likelihood to have occurred.

Confidentiality

Article 9.2(e) is concerned with commercial and technical
confidentiality. Article 3 reflects the belief that some internal
documents are properly subject to production in international
arbitration, even documents that may not be producible in a
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iXHIX paJHUKIB HA MOMEHT BUHUKHEHHS I0pHINYHOI 3200pOoHU
Y TIpHUBiJICIO. 3a3BUuail 1 O4iKyBaHHA OYIyTh OOYMOBIEHI
MIXOM0M 1O TIPUBLICIO, IO TIEpeBaKae y JAOMAamTHIA
fopucauknii Takux oci6. Crarra 9.4(d) 3Beprae yBary Ha
BOXJIUBUHA BUHATOK i3 TpaBWJ NpO MpUBIEH y OaraTbox
KpaiHax, a caMe BiIMOBY Big HBOTO. 3permToro, y ctarTi 9.4(e)
T IKPECTIOETHCS HEOOX1THICTh 3a0€3MeUeHHS CIIPABEITUBOCTI
ta piBHOCTI Mk CtopoHamu. HeoOximHicTh 3a0e3rnedyeHHs
cripaBeUTMBOCTI Ta piBHOCTI CTOpPiH MOXE BUHUKHYTH Y
BUIAJAKY, KOJIH MiAXOAW IO NPHBiJICIO0, IO NEPEeBaXAIOTh B
JoMamHix ropucaukuisx CropiH, BiapizHatoTbes. Hanpukman,
OlHA OPUCIMKLIST MOXE BH3HABaTH MpPHUBUIEH 11070
MIEPETOBOPIB PO BPETYIIOBAHHS, TOJI SIK iHIIA — Hi, a00 0o/1Ha
IOPUCIMKIIST MOXKE MOIIUPIOBATH aIBOKATCHKY TAEMHHMIIO Ha
BHYTPILIHBOTO IOPUCTA, TOII 5K iHIIA — Hi. Y TaKuX BHIIAAKaxX
3aCTOCYBaHHs pi3HMX mpaBuwil A0 CTOpiH, HUISXOM 3aXHCTYy
JIOKyMeHTIB ojaHiei CTOpPOHHM BiJl X HaJaHHS], 1 HE HaJaHHS
3axXHUCTy JOKYMEHTaM iHIIO1, MOXe OyTH HeCpaBeINBUM.

Crarta 9.2(c) mospomsie Ckitamy apOiTpaKy BHUKITIOUHUTH 3
Meperiky JOKYMEHTIB, IO HaJAIOThCs, a00 3 Yucia JI0KasiB,
OyIp-sIKi JTOKyMEHTH a0o0 iHIN J0Ka3W, HaJaHHS SKUX €
HEBHIPABIAHO OOTSKITMBUM. Taxka HEBHIPaBIaHA
OOTSKJIMBICTE MOJKE MaTd Pi3Hi (OpMH, a BHU3HAYCHHS il
MPUPOJIM HABMUCHO 3aHIleHO Ha po3cyn Cknamy apOiTpaxy.
Hanpuknan, me Moke CTOCYBaTHCS HaJaHHs BiIIMOBITHO JIO
3aMUTY THX JOKYMEHTIB, fKi, X04a 1 HaJe)KHUM YHHOM
ineHTu(dikoBaHi BiAMOBiAHO a0 crarti 3.3(a)(i) Ta MarwTh
BIJTHOIIICHHS 70 CIIPaBH 1 € iCTOTHMMHU JiIsl ii BUPIIICHHS,
HasBHI B TakKii KIUIBKOCTI, M0 iX HaJaHHA CTBOPHIO O
HEBUIpaBIaHy OOTsHKIUBICTh. Tak camo cratta 9.2(c) mMoxe
OXOIUTIOBATHU CUTYAILiI0, KOJIM IEBHUI JOKYMEHT iCHY€E 1 HaBiTh
MO>KE BBOKATHCS TaKHM, ITI0 TIepeOyBae y «po3MOpsKeHHI, Ha
30epiraHHi 9u mig KoHTpojieM» iHMmoi CTOpOHH (Oug. CTaTTIO
3.3(c)(ii)), ame sxkuii, oxHak, CTopoHi MoOxe OyTH
HeoOrpyHTOBaHO ckiamHo orpuMatu. Crarts 9.2(d) Takox
MpsSIMO  BKa3ye, IO BTpadeHWH ab0 3HUMIEHHUN JTOKYMCHT
MPHUPOJTHEO HEe MOXe OyTu HamaHui. OCKUTbKA HEMOXXIHBO
JOBECTH BIACYTHICTH (BTpaTy IOKyMeHTa), crarrs 9.2(d)
nepenbayae, o  Taka  BTpata TOBMHHa  OyTH
NPOJIEMOHCTPOBaHA 3 PO3YMHOIO MMOBIPHICTIO TOTO, 110 BOHA
cTaJacs.

Kongioenyitinicmo

Crarts  9.2(e) cTOCYeETbCS KOMEPIIIHHOI Ta TEXHIYHOL
koHbigeHmiiHocTi. Crarrs 3 BigoOpakae IyMKy, IO Y
MDKHaApOTHOMY apOiTpaki Heski BHYTPINIHI JTOKYMEHTH
MiJIATal0Th HAJaHHIO, HABITh Ti, SKi HE MOXYTh OyTH HajaHi
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state court in certain jurisdictions. However, the IBA Rules also
recognise that some documents may be subject to such
commercial or technical confidentiality concerns that they
should not be required to be produced or introduced into
evidence. This ground may apply if there are compelling
reasons to preserve confidentiality of the documents and a party
has a legitimate ground to object to the disclosure of these
documents. For example, if the parties to a dispute are
competitors, a party may have a legitimate concern about
disclosing commercial terms of its agreements with its
customers or partners, or its know-how, trade secrets, product
formulae or specifications, business plans and the like. Such
concerns may also arise where, for example, on the basis of the
other party’s previous conduct, there is a likelihood that the
documents or evidence may be made public or disclosed to third
parties. Personal data protection considerations (under, for
example, GDPR and similar national legislation) may come
under the same limb. However, instead of excluding the entirety
of the document from the production or evidence, the arbitral
tribunal may order appropriate measures to preserve
confidentiality of the evidence under Article 9.5.

While the IBA Rules do not address in detail the question of
admissibility of the evidence obtained by a party in other
arbitral proceedings, Article 9.2(e) may also apply to those
situations. When considering whether production or
introduction of such evidence should be ordered or permitted,
the arbitral tribunal may take into account the confidentiality
obligations of a party under the relevant arbitration rules or
arbitration agreement as well as consideration of fairness.

When an early draft of the IBA Rules of Evidence referred only
to such confidentiality, certain international political
organisations pointed out that “commercial and technical
confidentiality” might not include confidentiality within such
organisations. Therefore, Article 9.2(f) was added to put such
special political or institutional sensitivity on an equal footing
with commercial or technical confidentiality. In the case of both
provisions, the arbitral tribunal retains the discretion to
determine whether the considerations of confidentiality or
sensitivity are sufficient to warrant the exclusion from evidence
or production of those documents or other evidence. As noted
in the IBA Rules, the arbitral tribunal must find the concerns to
be “compelling” in order to exclude the evidence.
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JIO0 ICpKABHOTO CYJy B MeBHUX ropucaukiisx. Omuak [IpaBuna
MAIO Takox BU3HAIOTbh, IO JIESAKI JOKYMEHTH MOXYTh OyTH
MPEeAMETOM TaKMX BHMOT KOMEpIiHHOI ab0 TeXHIYHOI
KOH(QIJCHIIIHHOCTI, 110 X HE MOXHAa BUMaratd HajuaTu abo
BKIIFOYaTH J0 4uWcia JokasiB. llg migcraBa moxe
3aCTOCOBYBATHCS, SKIO € Baromi MPUYHHU Ui 30€peKeHHS
KOHOIACHIIHHOCTI JoKyMeHTIB 1 CTOpoHa Mae€ 3aKOHHI
MiJICTABH 3alEPEYUTH TPOTU PO3KPUTTS IUX JIOKYMEHTIB.
Hampukinan, skmaio Ctoponu ciopy € KoHKypeHTamu, CTopoHa
MO>KEe MaTH 3aKOHHI TTOOOIOBAHHS IIO0 PO3KPHUTTS iHpopMmaItii
Opo KOMEpIIiHI yMOBM CBOiX yron 3 KiIi€eHTaMH a0o
MapTHEPaMH, CBOTO HOY-Xay, KOMepIliHHOI TaeMHMUII, popmynu
gyn crnemudikamii Tpoxykiii, Oi3Hec-maHy Tomro. Taki
3aHETIOKOEHHS TAaKOXX MOXYTh BUHUKHYTH Yy pasi, SKIIO,
HANPUKIIA/, Ha OCHOBI MOTMIEPEIHBOI MOBEAIHKH i1HIIOT CTOpOHH
ICHy€ WMOBIPHICTH TOTO, IO JOKyMEHTH a00 JOKa3u MOXYTh
OyTH ONpIIIOMHEHI a0o PO3KPUTI TpeTiM ocobam. 3axwucT
MEPCOHANLHUX NaHuX (BimnoBinHO, Hampukian, 10 GDPR rta
MOII0HOT0 HAI[IOHAJBLHOI'O 3aKOHOAABCTBA) MOJXKE MiAmagaTH
iy Ty camy Kareropito. OJTHaK 3aMicTh TOTO, 1100 BUKITIOUUTH
JIOKYMEHT B IIUJIOMY 3 TIPOIeIypY HaJaHHS JOKYMEHTIB YU 3
yrcna aokaziB Cxiag apOiTpaxy MOKE BXKHMTH BiATOBIIHUX
3aX0iB JUIS 30€peKeHHS KOHQIACHIIMHOCTI TaKUX JIOKa3iB
BIJIMIOBIIHO 710 cTaTTi 9.5.

Xoua [Ipasmra MAIO neransHO HE BPETyJIbOBYIOTH ITHTAHHS
JIOTTYCTUMOCT] JI0Ka3iB, oTpuMaHuX CTOPOHOIO B IHIIIOMY
apOiTpa)XHOMY TPOBaKEHHI, CTaTT 9.2(€) MOXe TaKoX
3aCTOCOBYBATHCS JIO TAaKUX CHUTYalliil. Po3rismgaroun nmutaHHS,
Yl Ma€ BUMAratucsi YW JO3BONISATHCA HaJaHHSI abo
MPEJICTABJICHHST TakuX Joka3iB, Ckiam apOiTpaky MOxe
BpaxyBaTH 3000B’s3aHHs CTOpOHHM 1040 KOHGiAEHIIHHOCTI
3TIHO 3 BIANOBIAHMM apOITpaKHUM PErIAMEHTOM a0o
apOITPaKHOKO YOOI, @ TAKOXK MPUHIIMIT CIIPABEIUBOCTI.

Komn B mepmomy mpoekti [IpaBumm MAK mono orpuMaHHsS
JIOKa3iB WIIOCS JIMIIE MPO TaKy KOH(IACHIHHICTD, HEIKi
MDKHApO/HI NOJITHYHI OpraHi3alii 3BepHYJIN yBary Ha Te, [0
«KOMepLiliHa Ta TeXHiYHa KOH(DIOEHUIHHICTE» MOXe He
BKJIFOYATH KOH(QIMAEHIIHHICT, IO 3aCTOCOBYETHCSA y TaKUX
opranizanisx. Tomy mo nepeniky Oyno monaHo crartio 9.2(f) 3
METOIO BiJOOpa3uTH TaKi 0cOOIUBI (PaKTOPH MOJITHYHOTO YU
IHCTUTYLIHHOTO 3HAYeHHS HapiBHI 3 KOMEpIIHOK YH
TEeXHIYHOI KOH(imeHIiiHIcTIO. B 000X Bumagkax Ckiaj
apOiTpaxxy 3anuimae 3a co0O0 TpaBO BHpIIIYBAaTH, YU
JIOCTaTHIMU € MIpKyBaHHS KOHQineHIiiHOCTI 4 (pakTopiB
0CcOOJMBOTO 3HAYCHHS, a0 BUIPABIATH BUKIIOUYCHHS 3 YHCIIA
JOKa3iB a00 3amMTyBaHUX NOKYMEHTIB IUX IOKYMEHTIB YU
iHmmx Ao0kaziB. Sk 3a3HaueHo B [IpaBumax MAIO, Cknan
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Article 9.5 also makes clear that the arbitral tribunal may make
certain arrangements to protect confidential information. For
example, if there are concerns that the documents may be
disclosed to third parties, the arbitral tribunal may make an
order prohibiting further disclosure of the evidence (a
confidentiality order) or direct the parties to enter into a non-
disclosure agreement. If there is a concern that a party’s
legitimate interests call for non-disclosure of confidential
information to the other parties to the proceeding, an arbitral
tribunal may order production of documents in redacted form,
or may, where permitted by the laws and rules applicable to the
parties and their lawyers, order that the documents should be
exchanged between counsel only (a so-called “attorneys-eyes
only” production), without granting the parties access to them.
Finally, the arbitral tribunal can appoint an independent and
impartial expert, as provided for in Article 3.8, to review the
document concerned in order to report to the arbitral tribunal
and the parties about the non-confidential content. The 2020
Review Task Force clarified that such confidentiality
arrangements may be applied both at the stage of document
production and at the stage of introduction of documents as
evidence in the proceeding.

When parties expect to rely on confidentiality or privilege
(Article 9.2(b), (e) and (f)), the parties and the arbitral tribunal
may consider whether it would be appropriate for the parties to
produce privilege or confidentiality logs to specify their
objections.

Article 9.2(g) is a catch-all provision, intended to assure
procedural economy, proportionality, fairness and equality in
the case. For example, documents that might be considered to
be privileged within one national legal system may not be
considered to be privileged within another. If this situation were
to create an unfairness, the arbitral tribunal may exclude
production of the technically non-privileged documents
pursuant to this provision. In general, it is hoped that this
provision will help ensure that the arbitral tribunal provides the
parties with a fair, as well as an effective and efficient, hearing.
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ap6iTpa>Ky TMOBHUHCH BU3HATHU MPUYINHHU «IICPCKOHIUBUMMN IJIA
TOTO, H_[06 BHUK/IIOYUTH JOKA3H.

Cratrs 9.5 TakoK 4iTKO HOSICHIOE, 110 CKIlay apOiTpaxky MoxKe
BXUTH TICBHHX 3aXOJiB JUIsl 3aXHCTy KOH(]IAEHIiHHOT
iHopmartii. Hanpukam, Ko € mo0ooBaHHs, IO JOKYMSHTH
MOXXYTb OYTH PO3KpHTI TpeTiM cToponam, Ckiam apOiTpaxy
MOYKe TIPUIHATH Haka3 Ipo 3a00pOHY MOAAIBIIOTO PO3KPUTTS
JI0Ka3iB (Haka3 npo KOHQIACHIIMHICTE) ab0 JOpYYUTH
CropoHaM YKJIacTH yroAy IPO HEPO3TrOoJOMIeHHA. SKIo €
HAMOBIpHiCTh, IO 3aKoHHI iHTepecn CTOPOHHM BHMAararoTh
HEepO3ToJIOIeHHS KOH(ineHiiHol iHpopManii nepea iHITUMHU
yJacHUKaMH nporiecy, Ckiaam apOiTpaky MOXKE pO3IMOPSIUTHCS
PO HA/IaHHS JOKYMEHTIB y pPearoBaHOMY BHIJISAII 200, SKIIO
1€ T03BOJICHO 3aKOHAMH Ta MPaBUJIAMH, L0 3aCTOCOBYIOTHCS
no CTopiH Ta IXHIX IOPUCTIB, — PO3MOPSAUTHUCS, 100 OOMIiH
JOKYMEHTaMH 3JIHCHIOBABCS JIMINE MK MpeJCTaBHUKAMHU
CropiH (Tak 3BaHe HaJaHHA JOKYMEHTIB JIMIIE «JUIS OYeH
aZiBoOKaTiBy («attorneys-eyes only»)) 0e3 HalaHHS JOCTYITY 10
Hux CropoHam. Kpim toro, Ckman apOiTpaxy MOXe
NPU3HAYUTH HE3aJICKHOTO Ta HEYNEPEHKEHOI0 eKCIepTa, SIK
e nependadeHo crarrero 3.8, A meperyisiAy BiAmOBiIHOTO
JOKyMeHTa 3 TuM, 100 moBimomutu Ckiamy apOiTpaxky Ta
CropoHam npo HekoHQiAeHiiiHNH 3MicT nokyMmeHTa. Poboua
rpyna 3 mneperisiny 2020 poky yTOuHMIIA, IO Taki yMOBHU
KOH(QIJCHIIIMHOCTI MOXYTh 3aCTOCOBYBATHCS SK Ha eTari
HaJaHHS JIOKYMEHTIB, TaK 1 Ha CcTajil MOJaHHs JOKYMEHTIB 5K
JTIOKa3iB y MPOBaHKEHHI.

Komn CTopoHM IUIaHYIOTH TOCHIIATHACA HAa KOH(DIMEHIIHHICTD
abo npusine#t (crartsa 9.2(b), (e) Ta (f)), BoHu, a Takox Cknan
apOiTpaxy MOXYTb BHUPIIMTH, 4Yu JouiuibHOo CTopoHaM
HajaBaty 3anucH (logs) Mmoo KoHGIASHITIHHOCTI Ta MPUBIJICIO,
1100 YTOYHHUTH CBOi 3aIlepedeHHS.

Crartas 9.2(g) € 3araJbHAM TIOJOXKCHHSM, IO ITOKJIMKAHE
320€3MeYNTH TMPOIECYabHy EKOHOMIIO, TIPOIOPIHHICTD,
CHpaBeAJIMBICTh Ta PIBHICTH y crpaBi. 30Kpema, JOKYMEHTH,
SIKI MOYKHA BB)KATH 3aXHUINECHUMHU TAEMHHIICIO B MEKaX OJHIET
HAIlIOHAJILHOT MPABOBOi CHCTEMH, HE MOYKHA BBAKATH TAKHUMHU
B iHmIiA. Slkmio Taka cHTyamiss ~Ma€  HacIiJKOM
HecnpaBeUBICcTh, Ckam apOiTpaxy MOXKe BUKIIOUYHTH
HaJaHHS TEXHIYHO HE 3aXMIICHUX JOKYMEHTIB BiJIIOBIIHO 10
LBOTO IIOJIOKEHHS. 3arajoM, MOXKHA CIIOJIBAaTHCS, IO I
NOJOXKEHHST Oyne crnpusatd ToMy, mo0 Ckiax apOiTpaxy
3a0e3neunB st CTOpiH CHpaBeJinBe, a TAKOXK e(PEeKTHBHE Ta
IUTITHE CITyXaHHS.
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Evidence Obtained Illegally

Article 9.3 is a new provision added by the 2020 Review Task
Force. It provides that the arbitral tribunal may, at the request
of a party or on its own motion, exclude evidence obtained
illegally. For example, if the law of a country where a recording
of a conversation was made prohibits recording conversations
without permission of those involved, such recording may be
considered to have been obtained illegally and therefore the
tribunal may exclude it from the evidence

The 2020 Review Task Force contemplated capturing the
specific circumstances in which such evidence should be
excluded but concluded that there was no clear consensus on
the issue. National laws vary on whether illegally obtained
evidence should be excluded from evidence in both criminal
and civil court proceedings. Similarly, arbitral tribunals have
reached different conclusions, depending on, among other
things, whether the party offering the evidence was involved in
the illegality, considerations of proportionality and whether the
evidence is material and outcome determinative, whether the
evidence has entered the public domain through public “leaks,”
and the clarity and severity of the illegality. The 2020 Review
Task Force has sought to allow for this diversity by providing
that the arbitral tribunal “may” exclude evidence under Article
9.3 whereas it “shall” exclude evidence where the grounds of
Article 9.2 are present.

Adverse Inferences

Finally, as noted above in the discussion of Article 3, Articles
9.6 and 9.7 permit inferences where a party has failed to
produce a document or make available other evidence required
by the arbitral tribunal. The arbitral tribunal may then conclude
that such document or evidence would be adverse to the
interests of that party. Where such an inference is requested by
a party, it may be expected that the party will clearly and
specifically articulate reasons for the inference and the
particular inference to draw. Article 9.8 specifically grants the
arbitral tribunal the discretion to sanction parties for breaches
of good faith (see Preamble paragraph 3) by way of the
apportionment of costs or any other means available under the
IBA Rules.
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ﬂOKClS’M, 0mpMMClHi HE3AKOHHO

Crarts 9.3 MIiCTUTHL HOBE TIOJIOKECHHS, IO OyJ0 Jo0/aHe
Po6ouoro rpymoro 3 meperisiay 2020 poky. CtaTTs mependadae,
mo Ckiag apOitpaxy moxke Ha npoxaHHs CropoHu abo 3
BJIACHOI IHII[IaTUBY BUKJIFOUUTH JIOKa3H, OTPUMaHi HE3aKOHHO.
Hanpuknan, sKio 3aKkOHOAABCTBO KpaiHW, J€ IPOBOJMBCA
3amMc PO3MOBH, 3a00pOHSE 3AIMCHEHHS TAaKOro 3amucy 0e3
JIO3BOJTYy 3aJy4YCHHX JIO 3alKCy OCi0, HOTO MOXXHA BBa)KaTH
TakuM, 10 OyB OTpUMaHWii He3akoHHO, 1 Tomy Ckuan
apOITpaKy MOXKe BUKJIIIOYMTH HOTrO 3 YMCIIa JT0Ka3iB.

Po6oua rpyma 3 neperisiay 2020 poky Mana Ha METi BU3HAYNTH
KOHKPETHI 00CTaBMHM, 3a SKHX Taki JOKa3d MOXYTh
BUKJIIOUATHCSA, aje Jiflia BHUCHOBKY MPO BiJCYTHICTh
KOHCEHCYCY 3 IIbOTro nuTaHHs. HarioHanbHi 3aK0OHM Pi3HATHCS
B YaCTHHI TOTO, YM CJiJl BUKJIIOYATH HE3aKOHHO OTPHMaHi
JIOKa3W 3 YHCia JOKa3iB y KpUMIHAIBLHUX CIIpaBaxX Ta CIpaBax
OUBUIBHOTO cynounHcTBa. Tak camo 1 Ckmamu apOiTpaxy
JIOXOMIN Pi3HUX BUCHOBKIB, 30KpeMa, 3aJIeKHO, BII TOTO, UM
oyma mpudyetHa CropoHa, sKa Hagala JOKa3W, IO
NPOTUINIPAaBHUX Aii, BUXOJMYU 3 MipKyBaHb MIPONOPLIHHOCTI, a
TAaKOXK 3BaKAIOUM HAa Te, YM € JIOKa3d CYTTEBUMH Ta
BU3HAYAIBHUMHU JJIsl Pe3yJbTaTy CHpPaBH, UM CTalH JOKa3u
nyOJIiYHO JOCTYIHHMMH uepe3 IyOJiuHi «BUTOKH», a TaKOX
OJTHO3HAYHICTh 1 CTyMiHb HpoTunpaBHocTi. PobGoua rpyma 3
neperysgay 2020 poky mparsyiia J03BOJUTH Pi3HOMAaHITHICTh
migxoniB, mependaumBim, mo Ckiang apoiTpaxy «MOKe»
BHKJIFOYNTH JOKa3H 3TiAHO 31 cTtarrero 9.3, B TOH 4ac K BiH
«IIOBHHEH» BHKJIIOYMTH JOKa3W 3a HAsSBHOCTI IIJCTaB,
BHU3HAYCHHX B CTATTI 9.2,

Hezamueni eucrnosxu

3pemToro, SIK 3a3HAYCHO BUITE B KOMEHTapi 10 CTATTI 3, CTATTI
9.6 Ta 9.7 mosBomsrore Ckiamy apOiTpaxy IOiHTH NEBHHX
BHCHOBKIB y pa3si, skimo CTopoHa HE Hamaiga ITOKyMEHT abo
a1 Jokasu, HeoOxigHi Ckiamy apOiTpaxy. 3okpema, Ckiran
apOiTpaxxy MO)Ke BU3HATH, IO TAaKUH JOKYMEHT YH JIOKa3H €
HECTIPUATIMBUAM 171 iHTepeciB wiei CtopoHH. SIKIIO Takoro
BHCHOBKY BuUMarae CTOpOHA, OYIKyeThCs, mo Taka CTopoHa
YiTKO 1 KOHKPETHO CPOPMYITIOE IPUIHHU JIJIs1 TAKOTO BUCHOBKY
ta copmynroe Horo 3mict. Crarrs 9.8 Hamae Criamy
apOiTpaKy AMCKpEIliiiHe paBo HaKIaaaTH caHKI(il Ha CTOpOHH
3a TIOPYIIEHHSI BUMOT IIIOJIO JOOPOCOBICHOCTI (Oug. MyHKT 3
posainy «I[IpeamOyna») HMUIIXOM PO3MOIiTY BUTpAT Y OyIb-
SAKMM IHIOMM CIOcoO0oM, IocTynmHuM 3rizHo 3 IlpaBuiamu
MAIO.
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IBA TASK FORCE FOR THE REVISION OF THE IBA RULES ON THE
TAKING OF EVIDENCE IN INTERNATIONAL ARBITRATION /
CONSOLIDATED AMENDMENTS

* %k sk

The 2020 Review Task Force believes that the revised IBA
Rules preserve the careful balance achieved by the 1999 and
2010 IBA Rules of Evidence. It is also confident that the
revisions will further promote the use and success of the IBA
Rules as an effective mechanism to assist parties in the conduct
of international arbitrations.

POBOYA I'PYIIA MAIO IIOJJO OHOBJIEHHSA ITPABHAJI MAIO
OO0 OTPUMAHHSA JOKA3IB Y MIDKHAPOJHOMY APBITPAXKI /
KOHCOJIIJOBAHI TIPABKH

* %k sk

Po6oua rpyna 3 nepernsay 2020 poky BBaxae, 10 MEPETIsIHY Ti
[IpaBuna MAIO 3abesneuyrors 0OanmaHc, IOCATHYTHI
IIpaBumamu MAIO momo orpumanHus mokaziB 1999 ta 2010
pokiB. PoGoda rpyma TakoX BIIEBHEHA, IO 3MiHH OyIyTh
HaJami CHOpUSITH BUKOpUCTaHHIO Ta ycrixy [IpaBun MALO sk
eexkTHBHOTO MeXaHi3My momomoru CTopoHam TMia dYac
MIPOBEICHHS MKHAPOIHHUX apOiTpaKiB.
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	Стаття 2. Консультації з питань доказування
	Стаття 3 – Надання документів
	Стаття 3 стосується документів, які Сторони бажають представити як докази в арбітражному проваджені.
	Стаття 3 стосується трьох груп документів: (1) документи, які знаходяться в розпорядженні Сторін; (2) документи, які Сторона хоче використати як доказ, але не може цього зробити, оскільки вони знаходяться у розпорядженні або іншої Сторони арбітражного провадження, або у розпорядженні третьої сторони, що не бере участь в арбітражі; і (3) документи, які жодна зі Сторін не представила або не бажає представити в якості доказів у рамках арбітражного провадження, але які Склад арбітражу вважає такими, що мають відношення до справи та є істотними для її вирішення. Окрім того, стаття 3 містить декілька загальних принципів щодо використання документів як до доказів Сторонами та Складом арбітражу. 
	Як зазначено в абзацах нижче, багато питань щодо надання документів часто вирішуються під час попередніх консультацій між Сторонами відповідно до статті 2.1, чи в інший момент провадження. До таких питань належать, наприклад, кібербезпека і конфіденційність / захист даних, обсяг збирання / зберігання документів, формат надання документів, використання записів (logs) щодо конфіденційних документів або подібних інструментів, які зазначають конфіденційні документи, що не були надані. 
	Надання документів, які знаходяться в однієї зі Сторін
	Правила МАЮ щодо отримання доказів розпочинаються з принципу, сформульованого в багатьох арбітражних регламентах, відповідно до якого кожна зі Сторін має надати документи, наявні в неї, якщо вона хоче посилатися на них як на докази. Ця норма відображає принцип, загальноприйнятий як у країнах континентального, так і загального права, відповідно до якого Сторони зобов’язані представити докази, на які вони спираються для підтвердження своєї позиції у справі.
	Стаття 3.1 містить фразу «у встановлений Складом арбітражу строк». Ця фраза постійно вживається в Правилах МАЮ щодо отримання доказів, коли мова йде про подання заяв або вчинення певних дій Сторонами. Робоча група 1999 року вважала, що найкращим рішенням є надати максимальну гнучкість для Сторін та Складу арбітражу у питаннях процесуального графіку. Тому, у всьому тексті Правил МАЮ щодо отримання доказів, як і тут, строки визначаються Складом арбітражу в кожному окремому випадку (ймовірно, за попередньої консультації зі Сторонами). Для прикладу, конкретні строки для першого надання документів, на які кожна зі Сторін має намір спиратися, можуть варіюватися в залежності від того, наскільки добре сформульовані спірні питання у перших процесуальних заявах. Звичайно, строки будуть також варіюватися залежно від складності питання, наявних ресурсів та місцезнаходження Сторін, а також конкретних обставин кожної справи. 
	Вже після первинного надання документів, на які кожна зі Сторін має намір посилатися, наступні заяви у справі (такі як показання свідка чи висновки експертів) можуть змусити Сторони подати додаткові документи для спростування тверджень, які містяться в таких заявах. Стаття 3.11 передбачає такий другий етап надання документів, які знаходяться в розпорядженні кожної зі Сторін. В цьому випадку Склад арбітражу має визначити, коли відбуватиметься наступний етап надання доказів. 
	Документи, що знаходяться в розпорядженні протилежної Сторони
	Значна частина обговорень Робочої групи 1999 року стосувалася питання про те, чи може одна Сторона подати клопотання про надання документів, які знаходяться в іншої Сторони, та за яких обставин. Завзятість, з якою обговорювали це питання, показала, що питання надання документів є основною сферою, в якій погляди юристів-практиків з країн загального та континентального права розійшлися. В ході обговорення було вироблено збалансований підхід, який став центральним аспектом Правил МАЮ щодо отримання доказів і отримав широке визнання серед юристів-практиків як із системи загального, так і континентального права. Актуальна версія Правил МАЮ щодо отримання доказів зберегла цей баланс. 
	Принципи
	Робочій групі 1999 року вдалося досягти згоди щодо деяких принципів, які регулюють надання документів. Це стало можливим завдяки тому, що  практика міжнародного арбітражу може бути (і вже була) значною мірою узгодженою і гармонізованою. Робоча група 1999 року керувалася кількома принципами:
	Як правило, використання експансивного американського (чи англійського) стилю надання документів є недоречним у міжнародному арбітражі. Навпаки, клопотання про надання документів повинні бути підготовлені таким чином, щоб якнайкраще відповідати питанням, які мають відношення до справи та є істотними для її вирішення.
	Хоча, в той самий час, було висловлено думку про те, що навіть серед юристів-практиків з країн континентального права існує консенсус, що надання документів в певному обсязі є прийнятним у міжнародному арбітражі. Відповідно до деяких найчастіше використовуваних загальних правил Склад арбітражу зобов’язаний встановлювати обставини справи всіма належними способами. Це включає повноваження Складу арбітражу, за клопотанням однієї із Сторін, зобов’язати іншу Сторону надати в арбітражному провадженні певні документи, в тому числі внутрішні. Навіть у деяких країнах континентального права державний суд наділений правом зобов’язати Сторону надати внутрішні документи чи то за клопотанням іншої Сторони, чи то в силу того, що він сам бачить необхідність у цих документах.
	Правила МАЮ передбачають, що клопотання про надання документів адресуються як Складу арбітражу, так і іншим Сторонам.  В першу чергу, Сторона надає всі запитувані Документи, які перебувають у неї в розпорядженні, на зберіганні чи під її контролем, та щодо надання яких вона не заперечує (стаття 3.4). Проте, рішення щодо обсягу документів, які підлягають наданню – незалежно від того, чи повинна буде Сторона надати в арбітражному провадженні внутрішні документи проти її волі – приймається лише Складом арбітражу. Тому, лише Склад арбітражу має повноваження ухвалювати рішення щодо клопотання про надання документів, якщо запитувана Сторона відмовляється надавати запитувані документи добровільно. 
	Дозволений обсяг клопотанням про надання документів обмежується вимогами, викладеними у статті 9.2 та (як було додано Робочою групою з перегляду 2020 року) статті 9.3 (ці вимоги розглядаються нижче) або недотримання вимог, викладених у статті 3.3. Сторона може послатися на будь-яку причину у запереченнях проти клопотання про надання документів. В такому випадку, Склад арбітражу може спочатку запропонувати Сторонам провести консультації одна з одною з метою усунення заперечення (стаття 3.6). 
	Якщо заперечення не вирішенні шляхом таких консультацій, будь-яка зі Сторін може просити Склад арбітражу прийняти рішення про те, чи застосовуються будь-які з цих заперечень, а також рішення про правомірність самого клопотання про надання документів (стаття 3.7). Склад арбітражу ухвалює рішення про надання документів, якщо він переконаний в тому, що, по-перше, обставини, які Сторона, що звертається з клопотанням, хоче довести, мають відношення до справи і істотне значення для її вирішення; по-друге, не застосовується жодна з підстав для заперечень, викладених в статтях 9.2 або 9.3; і, по-третє, вимоги статті 3.3 – виконані.
	Правила, викладені в статтях 3.2 – 3.8, виходять з принципів, описаних вище. Принципи, які стосуються клопотань інших Сторін про надання документів, представляють собою збалансований компроміс між ширшим підходом, який зазвичай застосовується в країнах загального права, і вужчим підходом, який, як правило, застосовується в країнах континентального права.  Тому Правила МАЮ щодо отримання доказів можуть бути особливо корисними, коли в арбітражі беруть участь Сторони, які походять із різних правових систем. Сторона з континентальної Європи може вважати, наприклад, що ці правила корисні в намаганні обмежити надмірно широкі запити Сторони з країни загального права. В той же час, юрист з загальної системи права може використовувати Правила МАЮ щодо отримання доказів для отримання від будь-якої Сторони з континентальної Європи документів, які вона не хотіла б надавати за інших обставин.
	Процедури
	Зазвичай, після первинного подання документів, на які Сторона відповідно до статті 3.1 має намір посилатися, будь-яка зі Сторін може звернутися із клопотанням про надання документів до Складу арбітражу та до інших Сторін. Таке клопотання, відповідно до статті 3.2, потрібно подати протягом строку, визначеного Складом арбітражу. Хоча, обмін клопотаннями про надання документів зазвичай здійснюється на окремому етапі провадження, стаття 3.2 не забороняє Сторонам домовитися або Складу арбітражу прийняти рішення про те, що клопотання про надання документів (і документи, надані відповідно до цих клопотань) можуть мати місце кілька разів протягом всього провадження, по мірі розвитку справи. За деяких обставин може бути виправданим подання клопотання про надання документів ще до подання перших заяв по суті справи, наприклад, коли позивач через незалежні від нього обставини більше не має доступу до необхідних документів, приміром, після експропріації його активів. 
	Стаття 3.3 передбачає певні вимоги до змісту клопотання про надання документів, які спрямовані, як правило, на те, щоб у клопотанні конкретно описувалися запитувані документи. Стаття 3.3. включена до Правил МАЮ з метою запобігання широким «запитам, зробленим без чіткої мети з надією здобути якусь корисну інформацію» (fishing expedition)». В той же час, вона дозволяє Сторонам запитувати конкретні документи, які можна ідентифікувати з достатньою докладністю і які при цьому однозначно мають відношення до справи та є істотними для її вирішення. Такий рівень докладності інформації, як передбачено в статті 3.3, також необхідний для того, щоб допомогти запитуваній Стороні вирішити, чи бажає вона виконати клопотання добровільно (як це передбачено статтею 3.4) або подати заперечення (стаття 3.5). Рівень докладності запиту у клопотанні про надання документів також дозволяє Складу арбітражу, якщо проти клопотання про надання документів подані заперечення, вирішити, чи варто задовольняти клопотання відповідно до стандартів, передбачених статтею 3.7 
	Клопотання про надання документів повинне:
	(і) ідентифікувати кожний запитуваний документ або документи з достатньою деталізацією; 
	(іі) пояснити, яке відношення запитувані документи мають до справи та чому вони є істотними для її вирішення; та 
	(ііі) містити запевнення про те, що запитувані документи не перебувають у розпорядженні Сторони, що звертається з клопотанням (з єдиним винятком), а також зазначати причини, з яких Сторона, що звертається з клопотанням, вважає, що запитувані документи перебувають у розпорядженні іншої Сторони. В якості компромісу між загальною та континентальною системами права клопотання про надання документів може ідентифікувати документи, що підлягають наданню, або, описуючи кожен документ (стаття 3.3(а)(і)),  або описуючи «достатньо докладно (у тому числі загальну суть) … певну вузьку категорію запитуваних документів, існування яких можна обґрунтовано припустити» (стаття 3.3(а)(іі)). Опис конкретного документа може бути доволі простим. Правила МАЮ щодо отримання доказів лише вимагають, щоб опис був «достатнім для ідентифікації» документа. Стаття 3.3 не передбачає конкретного формату клопотання про надання документів. На практиці Склад арбітражу часто використовує оформлену у вигляді одного документу таблицю, яка включає інформацію, що вимагається статтею 3.3, і заперечення, передбачені статтею 3.5, та в якій Склад арбітражу також зазначає рішення, передбачені статтею 3.7. 
	Тим не менше, надання Сторонам можливості запитувати документи за певними категоріями викликало додаткові дискусії. Робоча група 1999 року та Підкомітет з перегляду 2020 року не хотіли відкривати можливості для «fishing expeditions». Однак, стало зрозуміло, що неможливо докладно  ідентифікувати деякі документи, які можуть мати відношення до справи, істотне значення для її вирішення та бути належним чином надані іншій Стороні.
	Натомість, всі члени Робочої групи 1999 року та Підкомітету з перегляду 2020 року як із загальної, так і з континентальної правової системи визнали, що Склад арбітражу, як правило, задовольняє такі клопотання, якщо вони ретельно підготовлені таким чином, щоб запитувати тільки істотні та пов’язані зі справою документи. 
	Наприклад, якщо арбітраж пов’язаний з розірванням однією зі Сторін угоди про спільну діяльність, іншій Стороні може бути відомо, що повідомлення про припинення було направлено в певний день, а отже Рада Директорів іншої Сторони повинна була незадовго до цього повідомлення прийняти на своєму засіданні рішення про розірвання договору; що певні документи повинні були бути підготовлені для розгляду такого рішення; і що повинні були бути складені протоколи щодо цього рішення. 
	Сторона, яка подає клопотання, не може вказати дати або авторів таких документів, але, тим не менше, вона може з певним ступенем точності визначити характер запитуваних документів та приблизний часовий проміжок  їх підготовки. Таке клопотання може відповідати визначенню «певна вузька категорія запитуваних документів», як це дозволено статтею 3.3(а)(іі). 
	Оскільки документи в електронній формі стають важливішими в міжнародній торгівлі, а, отже, й у врегулюванні суперечок, а їх підготовка може бути обтяжливою для Сторони, що подає клопотання, Підкомітет 2010 року включив до статті 3.3(а)(іі) методи, за допомогою яких Сторони можуть точніше  ідентифікувати вузьку і конкретну запитувану категорію документів, які зберігаються в електронному вигляді.
	За бажанням Сторони або за розпорядженням Складу арбітражу електронні документи можуть бути додатково ідентифіковані за назвою файлу, критеріями пошуку, певними особами (наприклад, конкретними авторами, чи особами, у володінні яких знаходяться дані документи) або іншими методами пошуку в ефективний та економний спосіб (стаття 3.3(a)(ii)). Правила, переглянуті в 2010 році, не регулюють питання щодо того, чи повинні електронні документи бути надані в ході будь-якого конкретного арбітражу; вони просто забезпечують основу для цього в тих випадках, коли Сторони домовилися про це, або коли Склад арбітражу ухвалює рішення  надати такі документи. 
	Як зазначено вище, норми статей 3.3(b) та (c) також слугують для оцінки обсягу запиту у клопотанні про надання документів. Відповідно до статті 3.3(b) зміст запитуваних документів повинен «мати відношення до справи», і «бути істотним для її вирішення». Крім того, зв’язок між документами і досліджуваними питаннями повинен бути викладений у клопотанні про надання документів достатньо докладно, щоб Склад арбітражу міг зрозуміти, чому саме Сторона, яка подає клопотання, потребує запитуваних документів. Далі стаття 3.3(с) передбачає, що Сторона, яка подає клопотання, повинна вказати, що запитувані документи не перебувають в її розпорядженні. Це необхідно, щоб не допустити непотрібного переобтяження запитуваної Сторони. В статті 3.3 (с)(і) Правил МАЮ щодо отримання доказів, переглянутій в 2010 році, зазначається один виняток з цього принципу. В епоху електронних документів все більше знижується ймовірність того, що якийсь документ повністю видалений із записів Сторони, адже він може продовжуватиме існувати в електронному форматі, наприклад, на резервних копіях або в електронних архівах. У випадках, коли доступ до документа Сторони вже є ускладненим, наприклад, через те, що він відсутній в активних даних сервера, його надання іншою Стороною може бути менш обтяжливим і витратним. 
	Відповідно до Правил МАЮ щодо отримання доказів, документи, надані на виконання клопотання про надання доказів, повинні були бути надіслані не лише іншій Стороні арбітражного провадження, але й Складу арбітражу.  Це обґрунтовувалось тим, що оскільки будь-які надані документи автоматично стають частиною матеріалів справи, Сторони особисто зацікавлені в тому, щоб обмежити обсяг документів, про надання яких вони просять. Це правило було переглянуте в 2010 році, оскільки, зазвичай, перегляд Складом арбітражу всіх наданих документів ще на етапі їх надання Сторонами просто не є ефективним. Відповідно, правило було змінено таким чином, що документи мають надаватись тільки іншій Стороні, а Складу арбітражу – тільки у випадках, коли Склад арбітражу винесе відповідне розпорядження.
	Рівень докладності, що вимагається від клопотань про надання документів, призвів до того, що зазвичай такі клопотання подаються після того, як обставини справи будуть хоча б частково з’ясовані. Точні строки подання таких клопотань визначаються Складом арбітражу. Зазвичай, строки залежать від рівня докладності перших заяв по суті спору у справі та будь-якого Акту про повноваження або інших документів, що визначають такі питання.
	Сторона, яка має намір повністю заперечувати проти клопотання про надання документів або обмежити обсяг документів, що мають бути надані, повинна в письмовій формі надати свої заперечення протягом строку, визначеного Складом арбітражу. Як вже зазначалося, підставами для заперечень можуть бути визначене в статтях 9.2 чи 9.3 Правил МАЮ щодо отримання доказів (описані нижче), або недотримання будь-якої із вимог статті 3.3. Оскільки на практиці Склад арбітражу часто надає можливість Стороні надати свою відповідь на заперечення (в яких можуть бути викладені підстави для відмови у задоволенні або звуження обсягу спірного запиту), Робоча група з перегляду 2020 додала до статті 3.5 заключне положення, яке  передбачає, що запитуюча Сторона може відповісти на будь-які висловлені заперечення за умови, що Склад арбітражу дозволить таку відповідь. 
	Якщо одна зі Сторін висловлює заперечення проти надання документів, то Склад арбітражу повинен прийняти рішення щодо обґрунтованості клопотання про надання документів. Формулювання Правил МАЮ щодо отримання доказів передбачає, що Склад арбітражу може перед прийняттям такого рішення дати Сторонам можливість проконсультуватися одна з одною з метою усунення такого заперечення (стаття 3.6). Консультація між Сторонами може в деяких випадках бути більш ефективним засобом усунення заперечень, включаючи випадки, пов’язані із недостатньою конкретизацією клопотань та іншими недоліками.
	На практиці консультації між Сторонами (як у відповідності до статті 3.6, так і до подання заперечень на розгляд Складу арбітражу) можуть допомогти впорядкувати процес надання документів, а також уникнути довгих спорів щодо такого надання . Наприклад, Сторона, яка надає докази, може бути в змозі надати докази, які є менш обтяжливими для надання і які, навіть якщо вони не повністю відповідають вимогам первісного клопотання щодо надання документа, надають по суті ту ж інформацію, про яку і запитує Сторона. Аналогічним чином, Сторони можуть самі погодити звуження обсягу первісного клопотання, замість того, щоб обговорювати заперечення зі Складом арбітражу. 
	Якщо сторони передають свої заперечення на розгляд Складу арбітражу, то Склад арбітражу  «своєчасно» приймає рішення про те, чи задовольняти деякі або всі такі заперечення. Робоча група з перегляду 2020 виключила з тексту статті 3.7 вимогу про те, що Склад арбітражу консультується зі Сторонами після подання клопотань і заперечень, адже на практиці Склад арбітражу може, і, зазвичай, виносить рішення щодо заперечень без подальшого заслуховування Сторін. Склад арбітражу може винести рішення про надання документів, запитуваних у клопотання про надання документів, лише якщо він переконаний, що:
	(і) «питання, які Сторона, що звертається з клопотанням, має намір довести, мають відношення до справи та є істотними для її вирішення», (іі) «жодна з підстав для заперечення, передбачених статтями 9.2 чи 9.3, не застосовується», і (ііі) «вимоги, передбачені статтею 3.3, було виконано». Цю третю вимогу було додано в редакції 2010 року. 
	Склад арбітражу та Сторони можуть забажати заздалегідь, ще до стадії надання документів, розглянути ситуацію, коли будь-яка зі Сторін відмовляє у наданні певних документів, посилаючись на наявність привілеїв (див. статтю 9.2(b)). В такому випадку вони можуть вирішити, чи має бути поданий запис (log) щодо конфіденційних документів або будь-які схожі документи, що описують конфіденційні документи або речі, і якщо вони мають бути подані, яка інформація повинна бути в них зазначена.
	В певних випадках, заперечення (подані, наприклад, на основі привілея, комерційної таємниці, або на основі факторів особливого політичного чи інституційного значення інформації (див. статтю 9.2(b), (е) та (f)) можуть вимагати, щоб запитувані документи  були спочатку розглянуті Складом арбітражу без участі запитуючої Сторони.
	В цілому, рекомендується, щоб Склад арбітражу утримувався від такого розгляду вказаних документів, оскільки (i) якщо після розгляду документа Склад арбітражу підтримає заперечення, це не «скасує»  знання ним документу, оскільки він його вже переглянув, або (ii) можуть виникнути ускладнення, пов’язані із конфіденційністю. 
	Саме для таких випадків стаття 3.8 передбачає, що «за виняткових обставин», коли Склад арбітражу визначить, що йому не слід переглядати документ, він може призначити незалежного та неупередженого експерта, який зобов’язаний, дотримуючись конфіденційності, переглянути будь-який такий документ та подати висновок щодо заперечення. За інших обставин, наприклад, у тих випадках, коли вважається, що фактори часу і витрат є переконливими, Склад арбітражу, все-таки, може прийняти рішення про перегляд документа самотужки.
	Експерт (який не обов’язково повинен призначатися у відповідності до вимог статті 6 Правил МАЮ щодо отримання доказів) представляє звіт про заперечення, а Склад арбітражу виносить остаточне рішення щодо такого заперечення. Якщо заперечення визнаються обґрунтованими, документ має бути повернуто Стороні, яка його надала, і він не стає частиною арбітражного провадження. У разі ж, якщо заперечення на клопотання про надання документів будуть відхилені, то запитувана Сторона повинна представити документ іншим Сторонам у відповідності із клопотанням про надання документів. У будь-якому разі, експерт буде зобов’язаний зберігати конфіденційність інформації, отриманої під час перегляду документа. 
	Запит про надання документів, зроблений Складом арбітражу
	Правила МАЮ щодо отримання доказів дозволяють Складу арбітражу запитувати певні документи, які, на його думку, мають відношення до справи, і є істотними для її вирішення по суті, або ж погодити чи наказувати Сторонам докласти всіх зусиль для отримання таких документів.
	Перш за все, Сторона може подати клопотання про надання документів особою чи організацією, яка не є Стороною арбітражу. Деякі арбітражні закони дозволяють Складу арбітражу вживати або клопотати про вжиття певних заходів, таких як виклик у суд, для отримання документів від осіб, які не є Сторонами арбітражу. Тому, стаття 3.9 дозволяє Сторонам звернутися до Складу арбітражу для «вжиття будь-яких передбачених законодавством заходів для отримання запитуваних Документів, або дозволити їй вжити таких заходів самостійно», за умови що Склад арбітражу визначить, що такі документи будуть «мати відношення до   справи та є істотними для її вирішення», вимоги статті 3.3 будуть виконані і жодна з підстав для заперечення, передбачених статтями 9.2 чи 9.3, не застосовується.
	Крім того, оскільки відповідно до певних арбітражних правил Склад арбітражу може бути зобов’язаний встановити факти у справі всіма належними способами, він повинен мати право зобов’язати будь-яку Сторону надати документи, які до цього часу не були представлені як докази в ході провадження (див. статтю 3.10), або зобов’язати будь-яку Сторону докласти максимальних зусиль, або вжити самостійно будь-яких заходів, які Склад арбітражу вважає належними для отримання документів від будь-якої особи чи організації. 
	Остаточний контроль та нагляд за цим питанням повинен здійснюватися Складом арбітражу. Разом з тим, можуть існувати обставини, за яких Сторона має більш широкі можливості для вжиття таких заходів, в тому числі, наприклад, у зв’язку з її місцезнаходженням у відповідній країні. Сторона, яка отримала такий запит  від Складу арбітражу, має таке ж право заявити заперечення (на підставі статей 9.2 та 9.3), яке вона мала б у випадку, якби документи запитувалися іншою Стороною в клопотанні про надання доказів. 
	Робоча група з перегляду 2020 року переглянула статтю 3.10, щоб прояснити, що будь-яка, а не лише запитувана Сторона, може заперечити проти надання документів, оскільки можуть існувати обставини, за яких така Сторонам може мати заперечення, пов’язані із конфіденційністю чи привілеєм по відношенню до документів, надання яких запитується в іншої Сторони. У разі виникнення таких заперечень Склад арбітражу виносить рішення на основі вищевикладених міркувань. 
	Форма подання чи надання документів
	Робоча група з перегляду 2020 року на початку статті 3.12 уточнила, що положення статті 3.12 застосовується лише в тому випадку, якщо Сторони не погодили або Склад арбітражу не визначив іншої процедури. В Правилах МАЮ 2010 року це застереження містилося лише в статті 3.12(b) та частково в статті 3.12(с), але Робоча група вирішила, що застереження має застосовуватись до всіх чотирьох частин статті 3.12. 
	Копії
	Правила МАЮ щодо отримання доказів дозволяють надавати не оригінали, а копії документів. Звичайно, копії повинні повністю відповідати оригіналам (стаття 3.12(а)). Склад арбітражу може зобов’язати надати оригінали документу в будь-який час, тому, якщо Сторона вважає, що копія документу не повністю відповідає оригіналу, вона може попросити Склад арбітражу зобов’язати його надати. 
	Оскільки електронне зберігання та передача документів часто призводить до існування кількох копій одного документу, текст Правил МАЮ щодо отримання доказів, переглянутий в 2010 році, передбачає, що Сторона не зобов’язана надавати кілька копій документів, які «є по суті ідентичними», крім випадків, коли Склад арбітражу вирішить інакше (стаття 3.12(с)). В деяких випадках кожна з кількох копій можуть мати індивідуальне значення для спору. В інших випадках надання кількох копій того самого документу може необґрунтовано збільшити витрати на перегляд документів іншою Стороною та навіть суперечити обов’язку Сторін діяти добросовісно у питаннях доказування (Преамбула 3).
	Форма надання електронних документів
	Вартість отримання доказів в електронній формі може варіюватися залежно від форми, в якій подаються документи. Таким чином, за відсутності угоди між Сторонами чи вказівки Складу арбітражу щодо надання в іншій формі, текст Правил МАЮ 2010 року передбачає, що електроні документи повинні бути подані у формі, яка є найбільш зручною або економною для Сторони, яка подає документи, що може у розумній мірі бути придатною для використання одержувачами (стаття 3.12(b)). Зазвичай, цей формат документів буде відрізнятись від оригінального (в якому він наявний у запитуваної Сторони, наприклад, може не містити метаданих), оскільки подання в такому форматі може бути невиправдано дорогим та незручним. У тих випадках, коли електронне розкриття інформації може відіграти певну роль в арбітражі, питання про форму подання слід розглянути на початку консультацій, що проводяться на підставі статті 2.1 (див. статтю 2.2(с)), або іншим чином, але до надання документів. 
	До питань щодо формату надання можуть належати, наприклад, питання про зберігання документів, зміст метаданих, надання певних типів документів в їх оригінальному форматі (наприклад, слайдові презентації та великі електронні таблиці), протоколи редагування документів (включаючи файли електронних таблиць), а також індексація і нумерація наданих документів. 
	Переклади
	Стаття 3.12(d) передбачає, що документи, надані у відповідь на клопотання про надання документів, зазвичай, не потребують перекладу. Відповідно до статті 3.12(е), якщо документи, що подаються до Складу арбітражу в якості доказів, викладені мовою, відмінною від мови арбітражу, то такі документи мають подаватись разом із їх перекладом. Така різниця між документами, наданими у відповідь на клопотання про надання доказів, та документами, поданими до Складу арбітражу як докази, була введена Робочою групою з перегляду 2020 року. Дане уточнення було необхідним, щоб більш чітко відобразити переважну арбітражну практику, відповідно до якої переклад документів на мову арбітражу зазвичай не вимагається. Правила МАЮ щодо отримання доказів не розглядають питання про те, чи можуть конкретні документи бути перекладені лише в частині, а також про вирішення спорів щодо перекладів чи строків надання перекладів. 
	Робоча група з перегляду 2020 року роз’яснила, що всі положення статті 3.12 (щодо форми надання чи подання документів, перекладів та ін.) застосовуються за замовченням, крім випадків, коли Сторони домовляться чи Склад арбітражу визначить інший порядок. 
	Конфіденційність
	Як Робоча група 1999 року, так і Підкомітет з перегляду 2010 року, детально обговорювали те, яким має бути рівень конфіденційності документів, наданих відповідно до Правил МАЮ щодо отримання доказів.  Питання про рівень конфіденційності, яка повинна супроводжувати арбітражне провадження, все ще є суперечливою темою, зокрема, щодо арбітражу стосовно прав інтелектуальної власності та інвестиційного арбітражу. Робоча група 1999 року вирішила, що Правила МАЮ щодо отримання доказів не повинні бути спрямовані на зміну стандартів конфіденційності, що постійно розвиваються. Тому вони відрізняли документи, подані Стороною для підтримки власної позиції у справі, від документів, поданих відповідно до клопотання про надання документів чи інших вказівок Складу арбітражу. Під час повторного перегляду цього питання Підкомітет з перегляду 2010 року вирішив розширити статтю 3.13, аби включити в неї документи, подані Стороною для підтримки власної позиції у справі, а також документи, що були подані особами, які не є Сторонами арбітражного провадження. 
	Наразі стаття 3.13 передбачає, що Склад арбітражу та інші Сторони мають зберігати конфіденційність щодо документів, поданих як Сторонами, так і особами, які не є Сторонами арбітражного провадження. Такі документи можуть використовуватися лише у зв’язку з арбітражним розглядом. Ця вимога не застосовується до документів, які вже є в публічному доступі чи оприлюднені Сторонами перед поданням до арбітражу. Звичайно, Сторони зберігають за собою право оприлюднювати їх власні документи в будь-який час. 
	Правила МАЮ щодо отримання доказів не регулюють конфіденційність недокументальних доказів, таких як усні показання (хоча конфіденційність буде поширюватися на стенографічний запис усних показань як на документ, наданий чи створений особою, яка не є Стороною по справі). Окрім того, в «Основних правилах», які застосовуються до конкретного арбітражу, можуть також бути передбачені вимоги щодо конфіденційності. Також Сторони можуть узгодити або Склад арбітражу може визначити додаткові правила конфіденційності (див. статтю 9.5, яка застосовується до всіх видів доказів). З цієї причини в Правилах МАЮ щодо отримання доказів просто зазначено: «ця вимога не скасовує будь-які інші зобов’язання зі збереження конфіденційності в ході арбітражного провадження». Тому для визначення рівня конфіденційності, який застосовуватиметься до таких документів, Сторони повинні брати до уваги інституційні чи ad hoc правила (відповідно до яких вони здійснюються арбітражний розгляд), арбітражну угоду та право, що застосовується до арбітражу. 
	Зрештою, Правила МАЮ 2010 року також включають певні винятки з цього обов’язку, особливо в тих випадках, коли розкриття відповідних відомостей може вимагатися від Сторони для виконання передбаченого законом обов’язку, для захисту або реалізації законного права, чи для приведення до виконання або оспорювання арбітражного рішення в добросовісно ініційованому провадженні в державному суді або іншому судовому органі. Щоб запобігти випадковому розкриттю документів Складу арбітражу та Сторонам рекомендується обговорити процедури розгляду питання конфіденційності під час будь-якої консультації, організованої відповідно до статті 2.1 (наприклад, домовитись щодо належного збереження чи знищення доказів після завершення арбітражного провадження або оскарження чи виконання арбітражного рішення). Зокрема, як зазначено в статті 2.1(е), Склад арбітражу та Сторони можуть розглянути необхідність прийняття заходів кібербезпеки щодо передачі та зберігання документів, а також норми щодо конфіденційності та захисту даних. 



