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Ukraine: fighting for
a better future
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Justice at last for
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Editorial

elicrme to e June July edithon of

FEA Cindwal ||l|l\.|_l_:'||.l|' [ his issue focuses

artention on the remarkable evems ar
eastern exuremities of Europe, following proteses,
thve crusting of a presedent and the annexation of
Crimea ||:. Russia. Talk of ||I|II||Ii-\.:-||I flawved rule of
Faw, Doninsam Fighis violations, and the ioplicatons
for the thow of scirce energy resources make this
natural terrain for this magucine

e cover featmre (Fighting for a betier Tutare,

page 12) was Aled shortly before the presidential
il LI eRFES i|'| Bt ".[:._1. Never I|'||']r'u_ I|||- MWALLETS

EDITORIAL

discaissed are still very moels live: As the edition goes to press, the funire of Ukraine appears co be hanging in

(| JTLR FHASTTTRE

I prges thiat [ollow also give m-depth coverage (o closely related issaes, Among the primary responses from
this warlel's leading powers hims been the i||-|p|n||iun ol sancicns {_'.uillr_!.' TTyLRl! proven ik et [page 195 lifes

the liel on this Kalkaesque world where the normal rules of justice and accountabaliy appear not 1o apply.

Elsewhere, {in Crises I|i-£h|ig||l: CIETEY dt*FH‘rld.:-nc:l.' CONCETnS, g Yo, and Ene rEy! ihe Fuiere of :I"rarh:illg.

|h..|5,;'|-|' Y we r':h.;||1-'.-| i Ihl' i||.|!|.ri| .|1i- J1 kT -cl| WENFESE — 1 <'||-|F L l]a.l .|i|'|-|'I b ..I:"-II L] I||:|'|:|-c'.|'ll-|'|.| - l.a']l:'“ TR s

o dwindling materal resonrees. The position of Russia and s growing links with an increasingly powerful

and energy-hungry China look likely 1o become ever more periinent

Wy ]'.l.lll-c' LRl |'||_i.l:| 1||i'\ |'||i|i|||'|
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LEGAL AND BUSINESS NEWS

M&A focus: Pfizer's abortive AstraZeneca
bid sparks renewed debate

JONATHAN WATSON

e sl com ey
Ai‘liﬂ'l': bigd for Asradenccea las

I'J.iM!I:I SEEEIT [JLIIIIiHI COHECErms
owver the mghie and wrongs of mkeover
deals, concentrated an e impact the
dh=al wonld have on Britsh jobs. For
ilie companies inolved, howsver, the
priorin was o ack within the confines
of the low, and in the inneresis of dleein
shareholders.

In an atlemp 1o ;l.ll:n_.' ANy CONCErTS in
the UK abour s hid for Asirafeneca,
Plizer semt an open kever w the UR
Prime Minister stating that the company
wennald set wp its henpdonarters in e Uk,
cormHere o planmsd AsraZenecs science
bl in Cambradge and keep 20 per cent
of ins global R&ETY headeownt in the UK

I's net cenam, however, tha these
commitnents would be legodly binding.
Rule 191 of the LK% Takeover Code
staites that information provided during
an offer must be published winh the
lughest degree of e and accuracy;
L Note 310 the mule, inmoduced after
s Rraft deal for Cadlary, anid as yer
untested, wnplies that  comminments
mnacle rermaim vl inless there hoe been
a material change of crciimstinces”.

According v Adam Carling, parter im
thie Cogpearabe [imwmnce group at Cdnarbes
Bussell, Phzer's commminnents  might
b comsdered legally binding, ‘b (he
reference o changing  clnumsEances
ciffers ain illli:rl1|'r.il.“|:1'ur'¢'\-l‘-l1lll and winslel
make coforcement difficul”

le I:h.l.lll."] '|JIH"'5| |.|.:.n"1.- .'lrt"".'l!li.ll i'fl'l.l'wl:'.l:!i
it manction, in addison in bath |:|1||1-li1'
apd  privide  cemsure,. Linder  section
#32 of the Companies Act 306, i can
in:p.m a samcison for iy breach of the
meles in e Takeover Code. And onder
section 5 of the Act, e Panel can
refer any breach off rubes 1w the High
Loun o “secuge rnm|r|i.'u|.n' with the
requirement’

Hinwesver, .5|'.|l||i;||l1'l andl .'ﬁl:l:l.' peuriner
and YVice Chair of the [RYs Coporsite
aml  MEA Laow  Comomities, Craig
Clemver, abd Gl Fnasgder thim “the Panel
has never referved anyiamg 1o the High
Caours for enforcement and i s o vel not
clear how the High Conrt wonld ®secure
[ 1:|l.'II|:|'“H.I.'H."'|:' “‘i‘!l lIII.r I'\l.'I.Illil'l."l'llll.'llld I'.

e limie :"i:lg:::mm. a pariner at {ailmson

_l | Kl Putse- iy Sl

“There is a huge amount
of divergence within

the EU. Introducing an
EUawide prublic interest
test would be a huge
challenge’

Selina Sagayam
bsson Dunn & Crutcher

Munn & Criecher, whos was seconded
i the Takeover Panel bepween S0
amncl 2006, arguaes that e role of the
Panel and ihe purpose of the Takeover
Camdee are ofien  misimederscnad, The
Codde b5 o deésigned 1o regulare, or
B8} dl:'l.i!llllil.'ll' |J:It" iﬂl]ll:lﬂ.'.l"":'i.:l] JIH’!I’il!-
of demeriis of a bil, she sayw “The
Ciondle regnilares (e frasnework withdi
whicly bidks are conchucted, witly a Tocus
on market siabality, The rules address
disclosure, transparendcy i timetalding
isanies, anndl the scdons and e conduc
ol higkders ancd Iargrr.l.qluring thie course
of a bid." As pury of that, 0's o lomg-
sanding principle of the Code that
pu.l:lin are hebd 16 the |HI|‘J|jL shlemenls
thary make,

Many in the UK have been iiching
v gntervene sond are osaraeed e
the bow chovies not allow them o ko s
Uneler the twrms of the Enterprise Act
200, UK governmients can omby issue
I'I.UI I'.ll.lll.'il:ll '||:l|."|"|-1:'r|:llu|1 Illll.II.'L'J- (W7 ] ]
thres specific grounds: media plaraling

naticmal secunty or Hoocsd stalaling
The UR's Business Seoeary, Vince
Cable, issued ome such notice i 32000 For
Ml L:l.lrpq:-mLi.-:m'u- ke adberpl o
acqquire the rest of ihe shares i sacelline
broadecasier Bakylh.

The working  mssumpion B that
hescmse ol s size ol b deal, tlus
wonlkd Gall under ELT merger rubes,” savs
Sagwam, "While the LR conld ask for 1he
deal ae b relerred ok o its madional
regilsior, s unlikely the European
Cimmmnission would agres o diac”

There have been proposals 1o enlirge
the e af the bow w0 that inlerceniiomn
mstices conld be isued for indusirees
of smategic unponance. This could
emulate France, where the EEH e TGt
has announced a decree refquinng prior
stave approval for most foreign bids, as
frear i of a battke with US brim General
Eleciric over o proposed 51350 deal
t by the energy bisiness of Frewch
comnpry Adsicne. Bun thils teo s kel 1o
be cverruled in Bronssels

This conmmase between e LUk aned
France highlights  an miconsiswent
.:|.|:|r.|rnu-e'|| to MEA disils moross l-':l.1rr||:-|'.
i teok vears for EUY member states o
agree e Takeover Directive, and i
1I|'L1!.' tleals with an overall Panwewaork,
mither  than  wssees of sobsi@ndce
pertaiming i the bid' sos Sagayno. "T
hos key compromise posrions and opt-
s, ||1t:;q.||i|:g'llnrrr s i b aumonent 4
divergence within the ELL Introducing
an Elswide public interest vesi would
be a huge challenge. Wi liave we=em ey
different interpresuions of wihsa level
of protwction s reguired in the Spalbdic
imperess” across differem ELY coumtries

At the tmie of going o press Plizer
had conlinmed 5 wosibd ool makes @&
formed bed for Asyafenecn, as e
deadline lor i o ‘put up or slauwt |||:|'
loomed, However, some sharcholders
sy ot be happy aboor e way
things have plaved our. BlackRock, for
example, had wrged the Astraeneca
boarel o pelannch  discussions once
the current rejected  offer expired.
Ultimately it may I sharcholders
rather than regulntors who have the
Last wored — amel ooy would say it is
_i1|5.1 its 1t shonld be,
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The voice of the legal profession comes to
Japan: 2014 Annual Conference in Tokyo

TeKYO

ANNUAL CONFERENCE OF THE

19-24 OCTOBER

2014

INTERNATIONAL BAR ASSOCIATION

@ i IhA  Annual Conlerendce
Tl :l|1|i|l|.|-\:"\-| o he I||| ]||1'|t|ir'|'

arpprartuniry for begal professionasls

trom across the globe o mect, skore

-:':'..rln-:ui-:'m-:', -:l:"n"l-:]:- Lasineess el

II'-I|JI from ¢ h ||'!|J|'| [|||;\. '|'-c'.:|'.'~|
Conference will 1ake |li..|q.-e' in Takyo
o [9=4 Cctobser. | he city 15 a glolal
loagineess cemine amd am exciting bab for
e [asi=Erowing bewal services markets
i ther Asan Pacific region. We will be
[ -:"||'||;.|Ii|l|_l: I|||' |||1|' ||.|:I|:| el by [.I'ﬁ.'l-i'l"-\.l.:l
Asia g they baild relarionships beoween
thie region amnd thee est of (e world,
The IHRA 1% kit mbarky |||-:-:n-.-|| T+
anmounce thae .].-.||.1|1'~. Prime Mingsier
Abe has agreed, in principle, 10 be

Vi %

the kevpiote speaker at this
||J||'||i.|'|:|,: CEreIany

Tokvo will also e i <i|'||g||r ik & IS R T,
from alse hoeest lemds o compelling
hsteary, e wall |||:-.'-1.'i-:l| a nch colinral
|-'|;]||'|';.|'|I| v [or |"-r'r:|l:|'||' .l'|'\-| s kal I|||'|'-|'
will be day 1ours exploning areas of Japan
Bevand thie city, ball detasls of which cian
e Foniped &m the wrs brochure

Leroking through whe  programme,
vol will enconnter o owide range ol
informative and substiniive  SEsskins
covering the Ines: developmens in
all areas of law, Law firms and services
across Asia are growing rapidly amd
s, ]-l||-.-;:-c-.|r| pnd cther loaw firms are
increasingly interested in parmerships

or upening slhices there, Asian legal
practice will feature throughouot the
PrOEImITe, covering  ssues such as
Megouatimg bees, Ay st enfoncemen
agencies amd Asia s investirent i oillver
paris ol ithe world

Alogmsicle  ohis,  the  ITBA  Anooal
Cimulerenc el ol
oprpartungty bor netvorkig el neking
Ll':. LI S Chuar ||.|r'|:|||u'|"'=| [LLEIEL ] I.|||'
BRICE countries (B, Bissia, T
Chimgt and Bonth Adrica) aleemby Enow
that the IRA Annnal Conference & ouab
an intermanoasl lbwhene vou con make

e Asdlied  an

mvahuadsle connecisons arownd the wordd
Doy 2001, Mesacon, nclomesia, Mereri and
|'|||:L':-!. (e “MINT coamiries) howe bisen
recognised ax  haning rpiclly  gronwing
econoaies and we particulary encoumge
Easvers from thoses conmmiries do b in
Tekyo 1w benelin from the knowledgs
they will gain and e Imternational
I‘:I.H.i:l-l"“ CLHELACES ||IJI"| '||.i|] |||.|.|\.r'

The culmination of the work of
1IBA  Pressdemt, Abchael  Bevnolds'
wor Presiclencial sk Foorces will also
T |||'r-~.r-|||-:-|l in Tokvo, oudining the
recormmendations for Lew reform in the
wrvas o b tradhicking: and Chmate
chanpe _|l|1|i- o/ Toman righs. Members
are also encouraged o look al the [BA
Showease [Gelisng on "the rooveigence
ol hasmess angd homan aghts’, which
will provedle concrete  ecumples  of
T e cam take cloe consslerabon of
thee |hl]iu| al s social clhimate when
initiatmg siness conin s, o Gpening
mew allices,

Full preliminary  piogramme  and
regEtiation details can be lound oh the
Tofyo 2014 website at www. ibanet org/
Conferences/Tokyod 014 aspx

Keep up to date with the IBA on Twitter

A Yol

@ibahri

carn Lhe BA Hague OMice,

@ibahaguenifice

cealeng  wWith

w your firm on Twitter? Keep up to date with the IBA via our Twitter feed, @lbanews,
and sxpand your onling legal and bunness cammunity, Our sceount contimues 1o grow i Both
content and popularity, bringing you articles ol interest from B4 Global |'.r.-:..'-g',||'|' Inlarmation
and news from our many events, links to our news releases, 13A nitiatives and much more
Ihe Internationgl Bar Assockaisons Human Hights Instiute can also be found on Witted

mternational |uUSisCe FSILES,

IBA GLOBAL INSIGHT JUNEANULY 2014
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South Africa: Pistorius case not typical of
‘erratic’ justice system

REBECCA LOWE

12 trsd i whach 'I'.1raI'.|:|1Em' athbe
Chcar Pistennis stancls . seoysesd of
muirdlering  his  girdfiend  Reeva

Sreenkarmp s brought dse South Adrican
leal SyRLEITE the wiorlids wiemion
Heme will guestien the likelifiood of & fair

il Bejomg achieved gren the prsence of

caumers i Al comerigoo. sncd thee melia
Circus Jh-:':. create, Hiwever, aeconding
1o south Adncan Liwvers :1|h'.|l.mj.; 143
Cilvdind Frasiphie, this tnal acinalby showroses
ihe best of the couniry's criminal joistice
satein. which s otherwise bese |r:.
meonipelende, cormipiion, inefic ey
and pelice bracliey

While the judiciary is generally viewed
L |:l.|J:|‘.:-I-' sl |||:I|E|.'".-uu:|.|l:. |rl--'-|h'
tnaned police jwe aocased of brbery
seatimgrs. and h.],l]'llllnh i|n'|-4.|ig.-|||nqh
Defence coammsel for all Iase the riches
thefleniloiis s olien suibsiandard, 1t s
Clmimied, while s TS lwves heenn
o] of lacking independence from
il povernnent

“The crimanal jl:lﬂi:ll' ssbem is rather
ermsiic,” SHVE Peter Ledcen. head of the
Miing  Regulaory Group at lw ficm
Webber Wentzel and a member of the
[BAs Legal Praciice Division Council
Police work B8 ofien ~,I|.:-.;1||:; and cosed
take bar bod lorg bo et B codir. [
Fistorins case is il sysleE ol s Fsesa, b
il's mpol represenuuive of the norm.”

The cramanal justice sysiem 5 in a “saie
o crses, eoording o Wits Linversine b
1|[||1|'\.I-||: ;l.1I|| ||I||::l.|| -!!l-il'|'|||r'| .":h|r'||t|-|'||
Tusom. Police mvestigations are "Shocking ',
he snx, and allegaiiens of brotaline and
LTI WME COSRAEI l}umrmlm:iin_.: the
pirodadem is e lack of companer [acilivies
= Al spmrmaees of court Eoceshngs mv
CHE R = sined the basge worklomd. “le's
ol LD for a desective 1o heve a
caacdoad of over 100 mamers,” Tson sws
"I yoar leree o overage of thres witneses
T case, hiit's W) wiineesses e has o
okt take stmcanents froin, follow Le,
subpoiena bor bl

fhl:ru]mnu 1% mneElier sErnns conceri
Im 2010 police chiel Juckie Selehi wis
mprisoned  afier acceping  S156,000
in bribes from a dog deaben Dwo vears
Liser, his suciessor Gen Bheki Cele
wis  dismipsed  following  corruption
albegaipns. Low smbanes i the
prodession — ||r‘|.v.|:| -:!u:l.'liﬁ.-rl: ollicers n
il Johannesburg  Mewropolitan Police

_l | 31 Pl i il

‘Police work is often
shoddy and cases take far
loa lomg to gel lo courl,
The Pistorius case is the

system al ils best, bul it's
nol refiresentalive of

the norm’

Peter Lean
Partrer, Wedber Wenlzal memiber of
the B4 Legal Prachice Dnismon Colnedhl

”|'|J.III:II:||':IlI emrn areand S10, M6 =
menn biribses are m conssm |-|'I:||!H.I.I:i||t|.

In a podme semerment 6o Clelar! Tnagshil
bauthilicen Muiobo=l le:u'!m:uul avend Biekker,
:..-Il-tl.l'l:lil""u ||1 1]I|' r.\,ﬂ.-. .""'||H1'|-|:| ||-r :";-'E'l'l:h
Afrecn, confirm the police [orce is in
wigetit meed of reform. “Wanw coses ane
ot p-lnj:uuh' investignded sundd thi |m|:|- 't
it ® belt, hove serons ||:th|-|:|~. with
riegrand b0 the moadmer 10 whacts ity deal
with the |||.|1'-Ii| ab large, Service al many
chiarge offices is ineffective, and in manm
R TNER |_|;|||.|'\i.i_||r| :|]

he  ipeffeciensy  of  the police
comtriboies i chebhalianimng and endeansc”
debas wioed wvere |.l:i5n-:|| AT |ll'--l||rl;;.',.
Toson  =ps  Prisons  are around
M1 per cent oversalronsd and pre-tal
detminees cognprise amos o thind of all
ineraes, accordinge we official feres

Afhrmustie acison ]:r.-IL e clessgmed 1o
make the police more demographicalh
representtive have bed wo s los of
EXPETIE el STRIOT O eIneni,
e Leon. “There bz heen e, amcl
unmdersmndable, pressure 1o change
thee colowr af the |r-':-1il:1' servece, whach

unlike muuy other counries, is cenmally
||I.|_[.||,|:||-..|"I| 'l| F|.|1||'|IH'| ||‘|' ||-"||||||' h.l'a-l'
beeny promoted  ineo senbor  positions
for wiuch thev do not alwivs Lave (e
requisie expenence.’

Similar claims howe bBeeen made abonn
the judickary, There are conecris the
mstiunon's ntegnn mey selter o il
F‘"""“ [[53) dr-nl-::_gﬁ;plﬁu relorm onnanses
M e courrem pace. There i quine a
scarckl that there are ol very oz
WOITeEn ::p]:-:-ilm'n--. anie] Dl iy Ilack
women, e o sendor Somb Afncan
ey, whios cheelimsed (o be el *Thare
B ceriaumly [aressure o miike the hench
moee |r'||:|-u-:|.|.-|il.r. wnil this has led o
serrnie ebostl gy ppokeimens.”

However, the criminad jusice svssem
has  seen  significam  improvemenis
oveT recent vears, Sinee 1904, e vear
Melsgn Mandela  becune |J|:-e'u||l.'||1.
Ml boweearning defendan. e besn
|.-|'|_F|.I||!. eitked 1w legod r-l'p:l'r-ﬂ':lll.llil.-l'l_
mi] iz legal mid budget Lo saelled S
fald. However, ]:-|:|E5h| lefeme bivvers
FILLIEL i:u-a-,:pr-ri:'n: ol sl p-:-:-r'l'l.' ||;|q|I_
mnl @ boge propomien of middle class
defendanes (ol between die cracks, oo
wealiby lor asd i ion ot in al ol
™ #eale cotnsel

LConcern  aboul  the  prosecitson
service hias fooused on s percenved lick
o |I|.:ir'|u'|||’[|'.|l| [ F||-||I|| E‘I'I'\il't-l':lll _I:il o1 ]
Zuma and his predecessor Thabss Mbeki
wiere cniicsod [or ||-|LCI:|-. g the el
of e Madognsl Prosccution  Authorms
{WPA} with candidares boval o the
milineinsirEieen. Dwang o low oeofale
and government imterference, many o
thee Mot ..:j'u;ll'-l:- ELERL R TR Fewee Jiehi
il NPA 1o enber privie peacice. “The
MEA s not e great \]:u:l.;:u'.' s Loon.
Non b !u--:-|_||r like [fetomie] Mel
{prosccunod i e Podoens case ), wilio is
very compeetent, b o afiaed he is ihe
|-};-:'|'|'||i-.-|:|_ neat b rube

Mot CRTE lie b s will be
done in the P cose, | have no
doubt than in the Fooenns bl being
cemplnciec] Iq f |n-u'|i: by |"l.;J}E'I:ir'|1| arl
senior proacouter and senior defencoe
cememsel, ol process s I well
ohserved.)” sva Sowih  Adrican |;m=_.1-|
Cororge Bires, Tormer iend and legal
ahviser o Melson Mandela, "We e
prougd of our constitntionl demoorey
and] inedepernden judiciar
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IBA establishes
new Business and
Human Rights
Working Group

Ihe TBA has se g e Buisimess il
Human Righas Working  Grougs with
ihe support of the Coruorate Socl
H_-:'x|u|l:|h,:||i||.l'| [EXBY Committes  an
coordinaticn of the Legal Propios Tean
I e |!-r-.-|||'-1-.'iIII dlessrn and sedvise on thi
:||||Eﬂ|'||l-|'|lllllnl:'|. ||‘| ! |,|,||;|| in ||Ili||'|.i|lj_lh
and technical assimance plan o help
b s dwareness of the i1|:|'|1|-|:l.|:||||'
of the UM Cohing Principles  on
|:i||-.i|'|."-..'\-. .|r|i1 '||II|.|'|.\,:|'| H.Iﬂ.lll"- Ll |r'|_[.|l
profesicnals. The Group, chaired by
_| i IF Sherman L former Cos 3
il the OSSR Commmines, & cormenthy
.|i'\.: 'I“-"'ilil'-] F:|||.!|I| i1y 1;1Ii.|-,|||| P |'||r
Bar Associations on business  and
hiuman rights

In Hekh, Harvard Kennedy Schiol
Proslesssa I--]:.l:l. Hilgyne wis :|.||'|:I--|.|||-e'-'l %
Sppedial Represeniaiive 1o the Secretary
General of die UN on Dusimess  xnel
Humamn Righis, He anderioak six vears
af  international  consulizagions  ancd
researcl, afver which the UN Humzan
Righis Council unanimonsly endorsed
his Gueling Ponciples on Busines
and Homan Eirhas (thee “LESNGE ). |
Caiidimg Principles implement the three
pilkars of Professor Ruoggie's Profect,
H-:'+.||-:'| i, o Bemedy Framework = ilie
state s dury o protect homan niglies,
1||'hl-\.ij|l"|l-\.ll-\. ||'\.||||r|q||||||'. Hik jl."a.FH'\l
hinman raghis, amed tee meed for greater
RUCERS Lid |'r':|||'||'|

Kinee  the endosement of  the
|'Ii|1-:||.l|.l i b e UM Riglis Connetl,
the IHA haa conomued s efforms o
!'Illl".l-\.lll' .|.||-\.] CncOlrage -_!i,-,. I|'ui|.-|'|'\-|
Lhrdvagly seminars, arbd bes, confersnce
sessions amnc welb asis,

Chieg welmal of the Couidanoe bas been
agreed by Working Crouwp membsers, ihe
[ will ity ount thoee pilot projecs o
assess the challenges and apportanines
faced cduring he implemennion sage
ol the recommendainen & dhe mandanal
lewvesl, | T ."i||_'||:|.|'l.I| Nahonal Bar, the
| W S0 i-'I:'. ikl "'\'.||||||-i.'|. ..||I|| I]:l' ':.-:".I.J
Rica Bar Association have confirmed
iheir interesi i participating ino this
]IIl..I'H.-:'_ '||.||i|]'| 1% 1 Illlv:-r E"I:I.I'I' AT ihie

next 12 momihis

To read more about the project see tinyurl
comiBA-EHRWG
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LEGAL AND BUSINESS NEWS

IBA President and former President make
ground-breaking visit to Cuba

From 30 March o 9 _l'||'I|Jl._ the IBA Presidemnt Michies] Revnolds and formie
Presiclene Fernands  Peliee-Pier made an official visic 1o Cuba, visiting the
Union de Jurisias de Cuba, an organisadon which brimgs wgether all Cuban
l..l.h\r'l:'\. i|'|-: I.I.I-:11II|_P| J'l;.l.l Ii1i.l|:l|'|'._ ill-!j:g:l"\q .|.|1-\.! = 11 I|||.|'I'|'|||.-. T'||-:"..' (81 1l h|||| I|I|'
LUndon's President and s Governing Council o discuss hosw the [BA could
comperate with themw, especialdly with regurcd o conlerences and praovicling
speakers to their evemis

"I.[:I ||..|l:'] -|1l|| ]-.-c'l ||-|1|||.|| ;||\|| I‘I|'||| IMECIRNES W |I|'| Ih-l' 1:':;."'-|Ili.l':|. il\...-|| \n:.\.ll i:l:l.l.|
de Bufetes Colectivos, which i3 made up of Cuban Low frws and organised
oan & collecive msis, | he Presiclent of the Organgeacion de Bufetes Cobeciivos
.II't'.l|||_{|'|| wisits o o muwmber of imdividaml |'.'||_|'.-'.':| [law offices) m the Havano
districs, which gove a Fascinating insighe ino the daily work of ilicse L firms.

e [BA Presicdent will diro UPRT W SF s B THENT il acton or Culbs lollowmg
this visit indicating the areas in which the [BA can cooperate with the b
associarioms and law firms w support Coba's legal profession, panicularly in
che gt of changes bromglne abaut by the new law on foreign myvesiment that
has just been approsed by ithe Caban Geneml Assemibly

Former President Akira
Kawamura appointed to
IAAF Ethics Commission

The 1BA's immediae Paa  President, Akira
Kawamura, has been ..'l[]"JlIIJIIL"I.I i Member of the
Internatonal Asocitoen of Athlencs Federntiona
(IAAF) Ethics Commission for a foursvear tenm,
which commenced on | Januvary 2004, This follows
the TAAF's recent approval of its Cocde of Ethics.
The Code states that it is a0 object of the LAAF o
safeguard the suthenticiyy and integrity of athletics
and 1o ke all ]:ll:lwlhl-r measures o climmate
COITL conduct, which mighe |'|-|:||r:' = :|.|1|11'1||||'i1:|,
indegriny and repuotaon of athlefics a1 risk.’
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HUMAN RIGHTS NEWS

Female Saudi lawyers pioneer
‘new era’ of women’s rights

REBECCA LOWE

traiancdles  powards  wormen  in
Saudl Arabla are undergoing
a racdical wransformation a8

the younger generiliion sirves o gel
e the career hudder and gain greacer
independence, pewly-licensed female
Lvsyers have tobd Cilslal Tnsaphe,

Women were first gronied lioences
1o practise law st Ocrober, puning
theoy on xn egual Bt witly mmwen.
Female lmsyvers were formerly referred
i a5 consulians’ and were unakde
litgale cases i court.

“There has been o hoge shih in
atvinmcle,”  smvs Jamila Al-Shalhoul,
mssocialte . Omar  Alrasheed amd
Pariners, whe received her licence n
February, *Ten vears ago wone didn’
care if they had & job, all ey wanted
i be was a howsewile, Now evervone
wWanis s enreer,”

The eountey’s frst  allfemale  law
firm, foumded by Bavan Malunoud Al
Falmn, IJi}I"I!E"I' 1= desnrs 10 _I:l.|u|:|:|'g.'
M. Thee Frmy works with ol genders,
bt has  proved  pamicolarly  popola
with woanen reluciant to deal direciby
with amale Inwver, or (9 appoint 3 male
agent for their affairs

Waalin AbAnant, senior associaie il
Hn:pnn' Samclers, ande rel thee iiermatonal
firms leading the charge for women's
righis i Sandi Arabia, believes Zaliran
will aci as an i.|1:||-|:-r|.'|.'|n rolde kel
“Her firm will help seciew become more
comiomalde with the bddea of female
laweyers,” she save. “She is @ paoncer for
other women.

Dhispine these advances, Sawdi Arabia
remains & deeply  conservative and
'||.n1'|:|||:|.| SOCIETY, Women are unable
o obiain drving licences, and  peeel
pernission from o made guardiag 1w
v, work or merre Hlowever, kingr
Abdullah  has  challenged  religions
schwolars i pecent years by hringing in
a series of reforms: i Febroary 3013,
A women wene u.|:||'_|-':-im|-|l i the
ISlsrong  previowsly  sllmale  Shom
Cowncil: and from 3015, women will
have the right o vode amdd siand i
municipil elections

Crmar Masser Alrashesd, founding
parmer of Omar Alrshesd & Pariners
and alficer of the TBA's Arab Regional
Foarum, belisves the women's riglis

_l | NI Patse ol )i &

‘Her [Bayan Malhmoud
Al-Zahran] firm will
helfy sociely become more
comfortable with the idea
af female lawyers, She is a
friomeer for other women’

Mad ia Al-Anani
Senior AssOcKbe A S Sanokers

nevemEnt 18 gaining  pace, bor i
dloubaiul squakivg will be achieyed in his
liferinee. Omby wround fve @ en peer
cent of the counry are “lHbemal’ and
st||1||-|:-|'|i'|1' ol wamen, he I, while a
quarter are C‘exwemeh’ conserviive’,
avel 1hie pest are ‘generally conservaive,
with svmpathy for the more exiremns
Facticms,

I wonlel be very pravd if i agpemed
in my lifetime,” he tells Glodal Fnarghl.
Peat thie exireme culinre ancd n'ligium
here have ensrmouns infleence, It wok
the LIS and UK hundeeds of vears 1o get
thers = we h-.:-[l-e' tea ebea 1 o il |||li.-|'kn-r.
i .,'h:mg:' ean't b forced,”

Uniil last vear, AlShalhonb was the
anly woman i Alrasheed & Parimers,

but she ss she ‘always felt equal’
Indleed, ot onlky does she do the same
wiork & heer male collexgues, bay she is
paid a lugher wage than mamy becaise
shie :.rr-e':lkp. mere than one I:nj.;l::l.j;vl'

AlShalhoub stpalied low a1 Prince
Sulun Universing which beciuone one of
the firss unrversines to ol ler a law degrese
o wormen in 2000, following pressure
from the X8vear-obd and her peers. She
wis one of 30 female Bow siocemis o
gnn:lilulr i HE ] now mx unmversiies
ciffer low' degrees o women and @rovnd
T graduwate each vear, Across the
bosire, there are pow  moge  Jemalbe
opiversitd gradupies (60 per oend)
hean male

Female Iwvers still Gwe sulsiantal
barriess, however, While women  are
mew legally  allowed in conr,  the
wstem  remains domanaed  Iw men
wmd most courtrooms do opor have
t.q'ﬁ'l:-'q.,qrrl SpaACes “Conrts are ol vel
fully prrojaid e, sovs Al-Arcani, who has
vl o enier o courtpoon. ‘1 |J1:':,' hal
more femnle clerks it would be o mone
comforiabie place. It is hard o emer a
room with 100 men amnd ne wooeen.

“The few courpgeois womden going
s counl Face significant obsiacles,” says
Alrshesd. "The judges give iliem a
VT lizured fnene senel will n'-j-e'rl e 4
my pretext, The peaple ronning these
contirs wre ald, eonservarive amnd rule by
Ciocbpnacle mules that Vik can i |:|rH!i1 H
it i very hincd 1o argue against them.'

Ana it is now just meen who are divided
om e isstbe, Most women hold deeply
conservitme belicks and are reloctant
10 break down barriers bemween the
genders, both plysical and svmbolic.
Evern ithe mmoesid |rn:-|.l;r|'ui'|.'4' are reluciani
i criticise the coumry’s discriminatory
polickes, and  insead couch  heir
desire for greater freedoms i posktive
ICFMA — a5 5 means 1o n betier, more
rewanding life.

Whou v clear, however, s tlin refonm
B en the hormron, "We do have ||-|:-:r|1lu=
who are scared of chimge,” wos Al
Shalbiouly, “Baut we are barely 150 venrs
olel, amel each g-:'m'lu:i.mn 1% becoming
stronger agd more aware of their nghts,
We're in & new era”

o read the full article, =& timpurloomd
Female-5audi-lawyears
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Annulment of
controversial
Turkey judicial
reform law
welcomed by
IBAHRI

The [BAHREE has  welcomed e
fdecision w the Consttuiional Coart
of Turkey 1o overiurm conirayersial
provison: ol o padicial relorm law
emacted earlier this year, tightening
EOVETTI IS ||||'|II.'||| 414 r||:- _|'.|||i-\.;;l||'l.
and  consequently  violating  the
principle of the separaiion of powers

’ | ||-|' (R B |.|'-1 |-'ul'|..|11l:'|| ||1l!-|.'u.i|l|l'\1 |

aof acute concern o the independent
funcioning  of e jodiciary  in
I'urkey amd changes such as these
conaled remeler the judiciary vulnerable
o political Infuence  amd  thus
uniclermine 1 II:II|I-:II'II:I|iI".', wlnch
PUrE ©3UN |-|"\'\|':| EIHII11I |||.||1-|::|:'1l||'
in both  the il1ll':l.i.|| systedn o
government admimsiraieon,” savs
Stermford Move, IBAHRI Co-Chair:

The Torkish Juclicial Beforom Acr
M4, sigmed mnio Jaw by President
Abdullah Gul on 26 February S04
.-|i|||-|'-|i T e reSnre II‘I.l' OV e g e
of the judicial system in Torkey
I ||.|r|i|'u].u:. ihiee low alierecd ihi
regulaiory PO e ol the High
Counchl of Judges amd PFrosecutors
(HSYR), transferring comirol from
the HSYh to the Mimister of fustice on
matters including the appoinunent
al  pudges,  the manageoient ol
judicial disciplinary iwestigations
and ithe seleciion of 'rll-:iu.i;nl ITMEnRiNg
personne] and HESYE Sl

Speaking on the significunee ol
-I||-c' |:..-|I'I|.|"|l"¢ ||-c'-c 1'\.i|l1l_ "Lr‘l I||[l.-'|.'..- ::||||".
Turkev's Constimntional Conrr has
plaved an imporiant eole n the
protection of fondamental principles
ol law, |=||-.u||i1||5:| that ihe wp,u.nim-n
of powers among  the  different
branches of government is in lin
||1|I|‘| i|1||'|'|l.l|li|:r|.|.| |14|| '\':.-rlll:l.l'll":
This ks o very posivive development,'

® il | IR ||_

HUMAN RIGHTS NEWS

Urgent need for Venezuelan justice system
reform is highlighted by criminal tnal of
Judge Afiuni, states new IBAHRI report

A new IBAHRI report concludes that the Veneselan jiustcoe system does mol

copbun adequate systemic safegnarcds o guarnies pehcial independence ancd
cites the mial of Judge Marda Lourdes Afuni as emblemoric of the sioparion
i generid,

[Fescribing her tnal as being characterased by 1|.||1|.|i||]:-1.'|n| atons ol due Process
and other human riglis, the IBAHE] PO Lo A urgent need for reform of the
Veneruelan judiciary aond dewils o swmber of specific rregularites im e arial
of Juedge Afnini,

”'i "I.”H-] '[:ll-tj:ll.il ?';-Ii'l'|'|[-'lr|| :'L[ll'.l.- |..-I|'|:||r':|||'|| 'r |||' ||'.'||E|HI ||'||'|:I.i|1". ||-|':'I!l|'|'
campcermed by thie serious damage the eoimminal wial of Jwilge Aliunt has cansedd
B BEe |.||-:]-'p-e'1|-:f|'|:|-.|' ol the Venesiekan il.|||:|- 1ary and e legal |||:--!e"-.1:|ll|1 LB
whole by creating im atmosphers of learn, On molaple occasions the IBAHKI
benrel ithat “no one wants io bee the mexe Afiong™,”

The IBAHRI semt imernatonal observers o amend Afioni rial hearings
beetween Movember WY and (vicher 20013, The trial wis annulled on U
Dhtobeer barcuiise of 1t ||r'|.|1;_l B T111a01 | ||E|-I|'-c!. bw the ELEEL SRR R I..|1!i|'|l_-|' 140 [T 1
it an eviddennary hearing. A recrial dace s ver 6 he selvedualed

The Exerufion of fruslice: The cmmanal fnal of fedge Mamo Lonrdes Afame 15 e
1EAHEDN: sixith reEpdr on Venernela, With each one the [ e b twwesemy ©Hee
exccutive amnd the judiciary is observed 10 be diminishing

The Afinni nal is one of the mosa L pettant. politicad cases i Venezuela
and thee [BAHRE Finads it troubling thar Judge Adinng was arrested withoue the
i-..".ll.l'lll i’ -\.||- I WIRFTRI |||t|:|h:|ll|_l: I|2L|'| e |'~|i-€||| i relense a "||-:-|i1i- .I:I J:lt'i -.||||.'I'- ;-||
siccofdance with the Vencruelan Penal Code and 6 Uniiced Nadons Working
Carcaape e Arbagrry Datenvion decision, The only conclwsion a peraan can reach
g thit the smrrest was .:|I|iu.|.|:. and ||-.|||1i|..||'|!. micvaled . commenned THAH Rl
CorClinir Baroness Helena hennedy QG She added, "Four vears laer. having
endured death thrmas, alnrse and secious healils « camplbeanrons, there 1= s1ill mo
final decision i sight. Judge Aloum remains inoa h'.:d'l-:::-.--.:]ln crminiel proces.’

fr.lr,f' L TR .l|_||_l|rn'|.l'.l. T J'll.llll‘i-.hl'-ci .1|;| :"l!!.l.'li'n.1| i i'||:| A I1:|¢I'|1.| I|Il|'l:! |".|I|'_|'||i\|‘I. Lt | T
sunumary, was lunched on Tuesday 29 Apeil 3014, ai the plenary working group
meeting at the annual meeting of the Federation of Latin American Judges’
"|"¢.'\-|-:II :.1Ii|||.|'\. |_Fr'l|-|'.|Jl :|-||1 [-1!1|.I||!|.||J|'ri-\. iiai efe 1'.'.1|_[|.{1!.:||a.|h - ||.\,'|."|1| i|1 .";-.II.:I -
Desminge, Domanican Bepakali
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IBAHRI publishes its 2013 Annual Report

The IRAHRED hias published js 3002 Annoal Beport. The St-page publicarion presenis select details of the
IEAHRIs capacity building programmes, fcefinding missions, wial olservatons, advecacy iniiasives and
|1|..|_'|| ik .|.i i ng | MR C% A0 Tss :|.|| EHIERT | e |'|'|| . ||'| HE CHEL | iFI e N 1] L] -E |||r' AREIARHCTERIAE § 11;|.| [ NECs
anpd] clamgers frcing many Lwvers and judges across the ghobe who are siriving to promote snd provece the
[undamentd principbes of linan dghes. To download the Report see toyurl. com/ IBAHRI-Report- 201 3.
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HUMAN RIGHTS NEWS

New IBAHRI report urges Azerbaijani government to
uphold fair trial rights in freedom of expression cases

he TBAHRD: laest [acr-finding
rerort  Erges the 1|.'."|'|3|;.||:|:a||1|
EOVErnment o 1I-||-1!|||1|| Fair il

rights i freedem of expression cases,
Specifically, the IBAHRI bas called on
the govermmeni o fake achive sieps
o establish  effectve mechanisms,
Cogpsrstent Wity internatssnal seuosdlards,
b protect jourrcilisis

'['||r' .||'||-I.l|'|. A :.i'r‘llllj_ll.llr.' .I"'l.rnﬂln'r.' |.:|I'
Expresson i Tral, B based on the
foncdings of an [BAHRI nvesugative
misgion 1o Bakn  undermken  in
December 2003, It provides a deeailed

examinanon of the waridus prosedural
grarmmiecs . of @ Gir owal  owunder
Arerbaljauni lsw and  notes. serions
iefAciencies @0 GAsCE ConCerning
pourmalists, imcloding: the availabiling
of oflective  legal  assmsiance;  the
rght i sufficient  time o prepare
defemce: the |i'_-|"|:|I: to call mned eross
munpne witnesies: and the reght 1o 3
resisaneed decison

Noting thar a fondameneal pare of o
coumntry's criorial - jusice  ronework
iois legal |:||:|-!|.'-*.-.i-:.-|1. Freadom  af
r'.l.-lll.ll"'nl"ﬂ' [, '|r;"r.l|.ll 1':t;:|.||:i|!|l:"~| 11B||- |'\.|t-|' |:-f
the Averbaijani legal profession, and
m |ﬁ.'|||i-.||!:|.| the Bar Associanon ol
Arerbaijan, in protecting fondanenl
frecdoms.  The repon fnds  dhia
a shortege of defepce  advocates,
particularly theese willing 10 represend
]Iltll'ﬂ.lli"-\.l'\ h.hll ||..|'.'|' h-:'l'll |1i|i-: ;|] ||-f
the govermment, s & mEper obsuacle
o Eurmess of tnals, | e re!peiar Fevrt lesr
exipmnes the role of the _i|.|-:ii|;;|11. in
~.,|_1.;-|_-|||.|!-||1|;|;_:_ e |iu;h.| 1o fabr wrial
and wthe mde of the povernment in
protectmg the rights of journalists

In order 1o sirepcthen the  rule
of law i Awerleajan, 16 specific
recoanmenclations (o key stakeholdes
are madle. As IBAHRL  Co-Chair
Suernford Moyvo highlighs, the TRATIR]

pecomineindations come o significan
tene For e country. " [Azerbiam |
ks just sssumed the Chairmanship ol
thee Campycil of I:"m‘.||u-'t Cognarivies of
Ministers, Froedom of expression is the
e ksloced ol deaoesane society s e
righit to o Fnar trial iw the foundational
s [or the mle of law, As the guardian
of the Council of Evrope’s Tundamenial
vitlues, which CEROIn s ihi essential
frecdoms guaramiesd im the B OfECAL
Comvention om Human  Righus,
Averbaijan should be encoumged o
wlbvere 10 thie righns of the organisation
whiiah it 5 sl o |:l'|l:l bl T R

Frevdosm of fxpreston on Toal wWas
bmmched with a  highebevel l|'|.||:|'I
discnssion on Fridoav 2 Moy in Bakin.
Arerbaigan. Brmsh  Emlsssy  Charge
' Albiores Adrion Lae helwered
ik k-l'\ L 1EE D :l||||:|,|l:'“ _.||'|.|] E!,lqll'”iﬁlﬂ
mcluded Dr Erie  Medcalfe, English
barnsted speciiliang i human fghis,
pnl:sili-. biw @nd ELT losw, simed THAHMEI
mission rapgporeur, and Mark Siephans
CRE, Paruwer m Howard KennedvFa
spectdising momedis oy and an |BAHR]
Coumctl  Member, MNalin  Haschnan,
ITRAHRI Progroomoe Lawyer, moderied
it cliscussgon

For more Moimaton abal The Agerbage

Report ses tiryur] comABAHR A perbaijan

Call for increased
vigilance on Sri Lanka
following UN Resolution

FMe United Manions Homan Rights Conpcil vored in March o
crpren an international mvesugation into alleged war crimes by
bioils the 30 Lanksm Eovernmen| and the Liberaton Pigers ol
Famil Eetam (LTTE)Y in the Gnal stages of Sri Lanka's $ioven
civt] war, |1 he rescoluobnon was welcomed by the IBAHREL which
called for increased vigilance by the intermational commoniey
following an cscalanon in threais o homan nghes delfenders
in Sri Lanka. The UNSHRC resolmtion ||'_1:|.-.|-|| an 24 March

S, with a magonioy vote of 25 w |32

_l | W faie- bl il W
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HUMAN RIGHTS NEWS

Syria: open letter to the UN on humanitarian aid

On 28 April, the IBA publihed an open better = drafted by Crsis Action —calling on the Syrian Governmen® 1o allow cross-border
humanitarian operations. The letter was signed by 35 eminent lawyers, judges and academics including Hang Corell, Wnder-
secretary-General for Legal Affairs and the Legal Counsed of the United Mations 19542004 Justice Richard Goldstone, Honorary
Fresideni of the IBAHRL Mark Ellis, Evecutive Dwector of the IBA; Asma Jahangir, Former Chair, Human Rights Commasion of
Pakistan; and Professor Leilla NMadya Sadat, Special Advisor on Crimes Againet Humanity to the ICC Prosecutos, The letter his now
il been pubbished ino media outlets across the world

Open letter to the UN Secretary General, Emergency Relief Coordinator, the heads
of UNICEF. WFF, UNRWA, WHO, and UNHCR, and UN Member States

NMore than three vears into the Syoian conflict, 5.3 milbon people are i argent need of umaniianan assasianc.
Thres |1-r.hinr firve mllicen sre i =0 culbeed “hid o reach” areas, migny o which are comcentrated in |Iw4:||]m|:ili1.ln-
contralled north of the counnoy,

Whike the Unined Maricns and hunmnianian agencies based in Damasos are able w deliver some ald o these
people By indertakung “cross-hine” operanom, both the UM and other humanisrsan agencies have long apgiierd
it nEy hpdrecds off thonsuds can onlye be reached effectively Iom nriﬂ_lllmunng:multriﬂ suchas 1 urkey wnd
Jowdan, B the Synian Covernment cogtines w refuse consent for complemeniary cros-border openuions of ihis
Kind despiee a clear UN Securiny Council demand dhal bt do s,

Blanant dasregard for the mos basic mides of mermanonal humanianan b by the Svoan Government aod
elensenis of the 1:|p-|'.u:|niri|:pr| 1% cansing millions to sullern B this uj:l[n.llillg sndion s been :'n|1|p-er1||11l|.-|l v i
owerhy conticus innerpremtion ol inreraonal humainarinn oy, whicl bas leld UN agencies back from delivering
harrnanizurdan abd across boccers

Imeroanonal bumanisran v s upegoiocal tat where @ cnalian popidaton s imomeed of lfesavog ad,
i||||1;|.|1.i|:|l humanitanan wion “shall be underaken’. In order 1o protect the un‘::r{'ignlr andd werriiomal |nh~gri|r:r
of sares, international bow reguires bmparaal bomaniirkan acuwers 1o seek ihe consent of the partics concerned.

ﬂ- I Febs nary 2014, e 1IN binm‘lln't':u' Catimenl uu:ul'lllu.'-u:i]:.' :|:I-r:-|.'|-||:-d Besnlunon 21550 du:lumdillu; e adl |:'.'|.|'I:i.n'.'5|.1 1] ﬂ
pn:.lrrjrnlur il !'ﬂ.nm awiihorties, allow I‘.I!'.iitl, wile and unbandered mcindianan socess scrow conflics lnes and
across borders, ¥ such consent confinues o be withheld, Becaose the Syrian Ceovermment lins refused (oo onsend
tos eross-border aid, the U hos not anderaken diese viod operations for fear thar some member sues will find
them unlalial

A aooaliiaon of I:':rling 1 bermaiaanial |ﬂ'|.'.'_l.'-l"'|1 sl ll"Ej.l' expreris, u'vl'Jlln:lg:' tha ihere s no legal barner i ihe 3.
directh nndenaking crossborder humanitarian openaions aud supponing NGOs o undenake them as'well, We
argue thal ceoss-borrder operaions by the UN woulld meer three primeisy conelicicens for begaline

Furaa, alse United Motions clearky meeets thee st conditon for legivmate humsnitanan action, which requires id s
respect e [u'inriplra rl'.hlll'l'lfl.lli‘l‘:ﬂ nr'llll:lliq.; imp:.l.ﬁi:ﬂi‘l":‘. and on=dscnimination in rli-lwﬂ'inp; aml.

Secoml, inomany of these aress vanoens opposiion groups, oot e Syman Governument, are in conral of the
termivory: I such cases, the conseny of those pamies in effecive conrel of the area through which reliel will pass is
all that is required by low to deliver aid.

Thirek, nncler imternmiaonal hommniianam ks partics can withluodd comisent only for valicd legal nessons, nol
for arbismury ressons. For example, parties might emporily refuse comsent for reascns of Smilivary necessin
where imminent milisary operations will rake place on il proposed route for add. They canonos however, Eovfuolly
witlilvold eonsent o weaken the resBunce of e eneny, cose siarvadon of civilions, or deoy medical asaamnoe.
Whiere conseni mwithheled for iliese m‘lilmr:r reasons, the relael |'||mr.|.1i||n i Lvwlul weithioni comseni.

The UN higs heen explicin than the Syvian Covemmimzent has arbitmnky denisd censent for g wide mnge ol
legivimare bumanivarian relicf eperations since the nnanimous adoption of UN Security Council Resobarien 2135,
According i tle typ UM afficial for hunmanbanan affades, Valere Amos, the continued withibuolding of conseng we
cross=horder amed crossline rebel n-imnlqn:lnn...i.!. rlq'lrilrnr:r anl 1|r|!i||.1=rjl'|:'1||.1

The siakes fn convecting this overly coutions begal imterpretation aee high = hundreds of thonsands of lives
hang in the balance, Humandarian organisarions will surely Gace enormous risk in carrving oo cross-torider relief
operanions wnd may declme v do so, These are not easy caleulations to make. Bot in dhe case of Svria, UN agencies
amvl oiilaer i|11|'|=.r|i:| aicl .'I.E:‘nrin:-l. il e 'u.'illing andd whle 1o vnderiike crosshorder achons can |:|1.r|1|l[:.' rlelpver
lifesaving leod, water, and medical sssisance 1w desperate women, children, and men inside Syria We urge the
L' L appl imterrationnsl Dt bw so lo i enabdes, rathier than paevents, |if|-u1-'iug'.u.:i.\lmuc retad liing
s b el

Far mone mformaton apout the apen lEtter and 1o resd te full listof signatonas see tinyurl comiopen- atter-Syria
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Last year, protesters in Ukraine
called for an end to corruption
and ineffective governance

at the highest levels. Now,

with the country under threat
following Russia's annexation of
Crimea, Global Insight assesses
the issues likely to shape the
outcome of the current crisis.

SCOTT APPLETON

ast auwgumnn, Ukraines then  presidem
Vikror '!l':tlll.llv'.ll\:rl]: decided unilaverally

o call olf a |IJ-.I-|!-I'|:|G-|'I| iride bireaiv wiih

thie |'.III'llg.1|.'.l.|I Umion in favour of ¢loser and
more lucrative economic mes with Fosaa.
The decision became a |.'.|I:|.I:n:1 (LR} |'u|||'||li:|.r
I:I'l'-.lll:"“_‘\ Il.ll'lhl"l| 1k Hi-l_"l.'-l-'. .'I rJIuI'il.l.l _Tr‘.;..'.lurr:ﬁmnn
{Independence  Square), bringing o the
sur Guce underlving wnsions

Withh the ProlesieTs :1tIF|-|||:-|'Ir_"|_|: h} the
West, Yanukowvel fled 1o Bussi Felbruary,
I:|.|v'.i||||.r| witlh i o esiomeated 5 W 1A Ak
fonds, The result was the collapse of s
amthoritarian  regime - and  the appointmeni
by the Ukrainian Parliament of an iterim
Fresident, Olexander Turchyoow, abead of
formal eleciions in May

¥ veh's onsting seemed 1o herald o
new cconomic directon, as well as the promise
ol & more rams i and  accouniable
povernment. "Last November we really felo
thest Wi were just a few weeks away from an
historic agrecment with the EL! amel that real
change was coming,” says Wollram Rehlbock,
Sentor Parmmer ar Arzinger in Riev and the
HEA Power Law Commuadtes s Advisory Boared
Member for Europs

A boad Fu




I l'ul.'l.. R |J|If-:r|:1.1.|:1..-n |:U|II|'.1:|L1¢|'I_|,‘.E ﬂ\[ 13!|E
unrest was that it prompied Kremlinbacked
forces o wize control alCrimesa, fuome ol Bassia®s
Black Sea Fleer. The local population of Crimea
then voted o join Russia, in g relerendum on
16 March thar both the government in Riev and
the West consider illegal. The apparent success
of the peferendum, despite such claimes, fuelled
regewed separavist demands for increased sell-
riile 1 JEES. 5 of eastern UIt‘a.il'rE. I:I.ﬂmbl}' 'I'.'I'.'IE
inedusirial  Donersk |'-:1!jp|'|. home m oa hl'Eﬂ
ethipnic Fussian  population, Al the mme of
wiging, conuoversial referendums hal been
bebd i Donetsk and Lubhonsk with the results i
favenar of independence from Ukraine; however,
their validity had been called into quession by
Faey and internationad commentators.

*After the events of recent months it is fair 1o
sa that Ukraine isoseill in & siae of shoek. B
the government 1o my mind i3 moving i the
right direciion, We are now seeing wholesale
reform, inchuding of our legal instiwiions
and framework. Reducing the powers of the
stare was fundamentally what the Maidan was
abowr,” says Daniel Bilak, Managing Parues
of CMS Cameron McKenna in Kiev.

international rules

Thie amvecedenis vo the anneaion of Crimss cin
be wraced in the region’s Soviet past. Having lirg
beerompe a member ofthe Rasstn Sovet Federative
Socialis Bepublic (RSFSR) inB921, Crimea was
liﬂth'l:l (Eh} 1!“" |]:|!°'I'I l!l.l.'ﬂ.-lllllﬂ.ll -El.l"a'il'l H-LI".I..IJIH
|-|'!.|'|1-1|||-!ir inc 1954, With ihe 1'|1||:q:|u' ol the Soviet
Union in P91, Crimes was affumed a5 par of
independent Ukraine by the Alma-Aen Prowcol
[ kraime's barders were urther gurmmbeed when
it sigmeeed alee 19099 Memomadum on Seourin
Assirances  in Budapest, ablong with  Russia,
the Unived States and dee Undred Kingdom, in
exchange [or giving up s paclear arsenal,

Thee rerriporial inegriy of saes 8 o ey
foamndatsion of miernational Bw, on which thers
s clear jursprudence, inchiding ihrough Unined
Natjomns Secnrity Commcil and Cenernl Asembly
resolutions. “The momen Rossian troops began
mowing ol ol their Griimean bases = with o
withienan inskgnias — thay were conmrninmg i s
ol sgrirressiom umdler imtermationnd Loy suwd unckes
s UN definbion of aggression,” says Malecolim
Shiw Q;l':. a |r|u|'|isi||g barnsier af Essex Conn
Chambers in London amd o Senior Fellow
(1575 I_'Illh"rl'll:kl'hl Centre bor International Law
Cambridge LUiniversin

Ukrndne is a SOVEDEIET siziie,” LS Wark Elkis,
IBA Executive Direcior. ‘Riassia, as o U Membes
Sigte, B honnd s the UN Charner's rlnlhi'llilirm
om the use of force against it The prohibion
apuns [orce has 41|||:|' thres r:v.:n'|:|Liun':: whemn

_l | Kl Putse- oy Nttan 14
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anthorised by the UN Security Council andes
ﬂ]ﬂ.phq'"".[]; when ihere it copeni rom the
terrivorkal sme; and when o is in sell-lefence.
The first wo exceptions do not apph in this
case, as the Secoriy Connedl has nor ssued a
Chapter VI resclution authorising Russia to use
foree, and Ukraine has notconsened o Russia’s
military mtervention. The thied exception of
selfdefence applics anly in response to an armed
attack. Ukraine has not perpetrated an armed

After the events of recent
months it is fair to say that
Ukraine is still in a state
of shock [... ] We are now
seeing wholesale reform,
including of our legal
institutions and framework’
Daniel Bilak

Managing Fartner
CMS Cameron MoKenna, Kiev

attpck upon Bussis and, accordmgly Russin
cannot employ the selfdefence excepuion,”

The 1 Memorapdson and Bussii's
n-rlle"!.[l.llmli:v::-l:l o B0 of a 1007 agredeent
nllnnrlng it fo retan a |||j|i::|.r_|.' presence anel i
Black Sca Fleer base in Crimiea udberlined thee
integriny of Ukraine’s terrimry. Crimea was pargofl
Ukraine when Russm iroops ook o the sireets,
up until thee referendom on 16 March, and wnder
isntermational ko i remains part of Ukraine,

Under Ardele 2 of the UM Chamer the
Joarcetul il.l'|'|lli".ilill|| of termiory s Ellegal
This i clearly what happened in relabon o
Crimben. I dossn's maner whar the pesult of
the ssaealleel referendom was, or wisl the will
of the Crimean people may have been = it had
e legitmacy wmder ernatkonal v Busska
isicl foroe agmnst the wernmnal imtegrity and
poditieal ndependence of Ukraine,” sos Bobsernt
Volverm, wn expert io pablic imermationsad b s
I.l:il['lilllllllﬂ‘ﬂ-l.'l.l ‘Illlll'.'l ! | I'.Il:'ltil.

Experis sav il it is not eredible for Bussia’s
Presplent Visdimee Puitin o elsim that  the
region's cthnic Rusians were Bicing an immineni
sk, or il Presdent Yamokovech rr|.||t|.'.'.lt'|J
inerventican, By the timee Bossian moops entered
Criznea, Yamukovesl hiwd desesied s alfice, lef
the country and the Ukmingan Parlimems had
already saorm i a few inierim Prescdent.
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Ocoupying powers

The CONMSpuences il evenis i Linimea are stll
being  digestedd, Bur the obligations  imiposed
on the Russian [orces i Crimeea o safeguard
I.hl.' IJI."'“I!II!' ilIHI |:II IJIIII.'I 1:1 il dll.' I'L'IIIL'H.I.IIH.
are clear onder the 1007 li:gm' R-'gululh:.n:.
oo Comvention and Invernoronal Law of
ﬂﬂcllpﬂ.u.ﬂ.ﬂ Rased on thee current Fac, e Lw
nr(;]-trupn.lim may ilso extend o Rusia’s iroops
active elsewhere in Ukraine

“There is linthe doali tha Buossia is palling
the strings of many of the so-called separatisans
in Easi Ukmine, Local militia tend ool 10 use
heavy ardillery or carry milicary grade weaponry.
Nobody is fooled by the deplovinent of troops
devoid of any insignia on their miforms,” savs
John Vernon, pariner w Dallas-based Vernon
Law Grosip and Vice-Chair of the TBA Human
Kighis Law Working Gronp.

Bilak offers a similar perspective, *People
need w anderstand tha Ukraine §s non being
pulled apart by competing ideologies, What is
happening in Donetsk is not another popular
uprising. A recent poll showed tha less than
20 per cent of its citizens are in favonr of
uniting with Rusaia = the wruth is that many
of the cthnic Russians thae live there chose
i do so becanse they are only 100 aware of
the realities of life in the neighbouring offasts
[Federal Russian Administrasive Regions],”

Russian tanks may ool be on the grownd
in East Ukraine as they are in Crimed, b
Moscow nonetheless has o bear its share of
respansibiliey for the events unfolding there.

The onus on ensuring thar any captored
personnel or detained ciizens in East Ukraine
are wreated responsibly would seem o extend
o Russin. These are basic righis thar an
aecupving power cannol derogate from. Yeo in
East Ukraine we have seen capinred journalisis,
imrernational observers and Ukrainian woops
all paraded belore the canieras,” says Vernon.

Malcolm Shaw OC agrees that sssigning direc
responsability for the msing  cnsions  across
LUkraine may not be as clear-cm as in Crimea,
but mternational law still offers precedents
*Media repons indicate tha Rossia s engaged
I effors we dessabilise the Uk minian regime by
-E!Pl_niliﬂg Iiecal eilinie tenstons. Ii 8 clear baw
that imterveniion in the internal affmies of one
stane by anether meay siill amount (o aggression
vncler tlie TN definiiion.”

In support Shaw points 10 a lntermational
Conrt of Justice (1G] decision in 1986, which
tpheld & clafm by The Republic of Micaragua
against the US. The claim was that the U's
b viglated imernational low by supponing
the Comras i their rebellion againsy the
Micnragnan government, and by omining
Nfﬁn,Eu:'!. harbasurs,
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Analogue agency

The kev issue facing Ukraine now 15 noi
whether Russia hes breached Ds iiernanional
n!:ligu.l.':llnl., bt whait can be done aboot the
fact thit it has done so. Leaders in Beeling,
Brossels, London amd Washingron may e
IJIIi“.I.'IJ ill |.III.'.III (1JJI1IE'IIII1U.|.iIJJI i.l[ Hllhﬂ!i.l‘l-
actions, bui there is no suggestion of any
milisary response.

A recurring question 5 “who enforces
miermational laws" There & a I'rlg diflerence
between being in breach and being  held
accoumiable. The sad reality is that the bagger
amd micre |r||'r|.'-rrl|il thie AR RS0, thie more
likely they are tooger awiy with it savs Shiw

There islinle chanee of a UN relaike becmnse
Riissia 15 a Perotanent Member of the &ﬂrll:il}'
Council. What remains, then. is numerous
COmIE s 18 10 exert saft power through
diplomuey and  the applicadon of  lmited
econmnic sanctions. S0 far, sanctions hove
trgeted Yanukowech and kis inner circle, as
well as the holdings of & pumber of advisers
chose o Bussias President Poiin (see feaiore,
Cuiley uniil proven innocent, puge 10

Foreign investors want

good governanice and the
rile of law, which was

Sundamentally what the
protesters in Maidan were
also demanding’

Meil Williamson
Directorn Emergug Law

Forzome, soch asitnaton merely sirengthens
the call e ook again bt the practcality ol
kev lmernatiomal instiwdons, Three of the
five Fermanent Members of the UN Securiny
Council = the U'S, Ghina and Bussia = do nat
recognise the junsdicion of the Internatioml
Criminal Court, The make-up of the Securiy
Conpneil iteell 2 more refllecinve of ithe world
opder al the end of 1945, mcher than @ the
beginning of the 21 Cenmry,

*There is the sense thar the UN 2 an
analogne agency i s digital world, I has done
nothing abwoul the sivsation in Crimea, it is
wistehing events in Eist Uksadne froo the side
Limes and hes ot ingervened in ."j:ﬂ'i:l, |lﬂ.p|m
ihe clear human righis violations ccowrring in
all three,” Vernnn simnes.
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D Irina Paliashwili, Co-Chair of the CIS
Foruom ar BULG-Ukranian Legal Groop and
an Advissry Board Member lor the [BA's
Law Firm Manogemem Commines is clear
The suaraniors of Lkraine's  rerritorial
integrity: the LS, the UK and Frince musi
gl much more serious abont fulfilling their
international-bw commitments w Ukraine by
all available means'.

Legal certainty

Lawvers in Ukraine are understandably more
focused on events in the here and now, which
includes |||:|hi|||'| .|.||]r' .1|_|.|.|I|'i.ih. 41 I:|'|-|' ]l:';."..||
sivation thar exises in Grimea

Ukraine's renewable energy sector had
:|:-|:|-'.|-.-:|1|'|' seen i lof of nierest bocause of
VT favonrable repulaiory  and  legasiacive
wiclicemenis, Bul we have cleents wlho seem
0 hove bost evervithing in Crimaea now = the
EOVETTe i ok 3 ||-c'..|| ||-c'-c 1\i.|||1 Ih;l.! |I-:-l|v.'r'!
units on the Peninsula are no longer sukject
to o green fandT and Rosaa is anlikely o pay
ANV |-||.|||-:'|1u1|-'-t|.' savs Rehhocok.

I iz well known thwm onder Yanukowels
l\.llI:II:IEili"ltl. wis rife and Ukraine was ol an
ey place for foremgn mvestors o condoc
|l||'~i|'|r"“. l.||-c' |||'g_|-|'r' il Ellll‘ili-\. .|.| .|.||-\.! 5 |||'|.-\-||:|i.|
nnceriainmy that is now peroeived 1o exis acnoss
the conntry seems (o be prompling even those
investors confartable with high levels of risk o
g e ol amy plams they mighn sl haove.

Forcign investors wantl good  @ove rmance
aneel the rube of law, which was Dondamentally
what the proresters o Modan werse also
demanding = they were fed up with the
-||||H|||i-:-|| and sell-serving belhiavionr of the
Vanukovveh regime. Investors will e Gocused
on the [orthcoming Presulential elecuons and
1-.||-:'I|||'| [ ]l';l.ll-l'l 'nl|] Lol 10 L 4 B 'n||-cl Caln B I\.I-I
-ll||l-I|lIi-=-rI amnel |l|:'i.r|q |l--|i|i::r| u._ﬂ-ih::. I 1he
country,” wvs Nedl Williamson, a direcksr a
[-clrI||-\.lr|-||:u..r'.'|. ['.|.|I.I'I"I_r||.|||_|: [-llﬂ_ L' I||r -I:|.1:«. SIFang
limks to the regiomn.

Liawyers are doing their best wo ]:|-.']'|l clhiemis
miake sense of the sitpaton as ot unfolds.
El-lh‘i"..'||_ I|:|.|' r|||||| i\ I||.,|1 U TTRS E::||'I'~| of
Ukraine the legal sims of propeny and even
people s uncertain: Kiev siill recognises
Crimen's citizens as Ukrainian

‘Even cliens thar are able o find bavers
for thetr Crinean msets face difficulues. The
company regester i simferopol e longer
fancions, so it is impoasible o ger clear tinle,
For all imtents andd [rur peras business across
the Pemmnsula iz on hold amed where o anmy
el l'tl]‘\xi..ln liw i .|||||.|!-|"~\..I AAVE II-I.II.I\.

His fear is chiat Criones may murn bneo anoehe
Northern Oy prus =i terrtory redcogoesed anly
(518 r|'|l|' |.-|-c||!!'l.'|.r||_r| E:llhl-r -||'|l:i “]'I:I_ |:|. |'|II1|IH!:|
can objectively eall an economiic suceess

‘Alongsiche the legal sues cliens wane o
undersiand  the ||-||1|.|::|.||-:.-|1.'|I msmes ol domg
business in Crimea — how might o |"\{|'|:|.||'.i|'ll

miernaional sancions adlecs I siness imnterests

UKRAINE'S BUSINESS BEROKERS
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Viktor Pinchiuk

Biorm

Buesimess i ety

Estimated wealth: |

Inf luemoe:
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they have thiere? Tt may acooally e beger (o
same clients 1o re-domicile ieir basiness in
mrinland Hissin’

Regional impact

Concern over events in Ukraine & non resiricied
o the country esell Lawyers elsewhers o the
region are aive o the potential knock-on eifects
of mwy widler msmabaling

“I'he view you iake of ithe nghts or wrongs
|||. EVENTS i|| E-Ll.li:lr' .\,-.|||| Hl.lﬁxi.f-. |l.-|!' iql I||:'g||
clearky differs depending on whether you are
lesnking it thomgs [rom o wesiern of easterm
Fl:lrn]u';ln |||'| h.]||'|11l.r' '|'||'|I|||r| 1 |\.|'.Ii||1' |||l|||
sides hove clearly received ouside help,” sms
Jorg Menzer, Munaging Parmer of Noerr in
Rucharesd, Beamong, and Co=-Uhasr of thae [HA
anju-.ln Eepional Forvm, *Bot 1 do ot doaba
thai 'S aowel Advin investors, for 1'1'.-||.||'|:-||'. F
wiell mow be spookied by whae i3 anbokling and
'.l.'i” LA [FRT L SEY il|||J|.I'I|'|.I|I' j:l|.|lh.

In recemt wvears Ukraine  lias  atracted
ivesunenl that wonld otherwise iave gone o
EL' countmes such s Hungary ancd Bulgar
bircapse hoth wages mud manufaciuring cosrs are
cheaper, But this sentiment may now change

"Asadde from the relative [ul:--'ll.||||.|-|1 Cosd
differences, o market of |'|-|'.|1]:. O meilbioan
pecple should be aoractive in s own righn
But regional mvestors mow state that they are
I hi||i|'|j,= i .|.||".|||'|I hiLr.]'|r'1 II|I1'|..||i|||_r|-\.I:-'|.|I-\.
il ir means they can operate in a more stakdle

Valery Khoroshk
Born

Busiesess mleresis:
Estimatesd wealth:

Influwenoe:
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EL, despite the desire of many in Kiey for 11 1e
b wi,” wavs Menzer,

He  also fuesings Lhe |:|r:|.||||.|] e
of the sancions ergeting the Yanukosveh
and Puin imner circles, “There is no rush of
imvestors coming out of Ruassia and litde fear
ol CINEECTIEC L E l.v.|l|| Hll\."«i:lrl. ||II'-i|1|".\ [ R

The reality ts that the
sanctions imposed by the
West have been very limiled
and are yet to act as any sort
of deterrent on Russia’s key
decision-makers’

Jorg Menzer

Managimg Pariner of Noerr in Bucharest,
Romania, and Co-Chair of the 184 European
Reqional Fonam

the same levels of invesument there as this

tirme bt vear. The realiny is dlan the sancudons @
i|:||E!l||'\:'|'|: 55 I|||' Wissl ||.|'|'|' |rr'r'|:| '.-:'|:| ]:|||iI|'||

and are ver o acr as any sori of deterrent on

Bustia’s kev decision-makers.”

Dmytro Firtash
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Power and influence

The hope in Ukraine is tha while Crimeas may
b Josan, thee wemsioons thar hove been seoked
ihe couniry can be reduced. The Presidential
ehections i May will be & crucial et of the
suceess of the reforos ilready onderway,

The IMF has delivered the firm 53,1900
iranche of o promised $17bo loan o Ukraine,
and the EU has promised a further $15bn in
tlul-?]-:‘rpu:l'ul hnance = :liinlr.ll.i.ng tlie ssmotni
arigimally promised by Busia to Yanukowch
lzsi Movember = while the LS has conumine:d
an addinional S1hn o Ukramee.

"The IMF conditicnality s driving o certain
amaunt of change, bt mos is being driven
from within, We have a new more iransparent
Procurement Gode and e Governmaent has
already begun o roll back the power of thie stie
anid 1o decentralise  sdminisratve decision-
|||:|l.i|'|;g.' SaVE Bakalk.

Polish adbvisers are already in Kiev helping 1o
formulane o new Constinnional meodel, he adds,
“Decemtralisation is the ssue most Ukraimians
identify as key to the country successfully
maving forward, Federalism, culhurml diversing
and language are a long way down the list of
meesl  Falional I.rm':.p]-e'i' Fnuﬁliu. The mnew
Covernment is  facing  resistance  in some
quaiters, but it comes predominantly  from
ihose thar most benelitted ander the previons
regime and who probably sill do,”

From a legal and basingss perspeotive. gaps
o mow exgist, bt efforns alse need o be made
o cortnter the mernational media®s pocirayal
af the depih of tensions within the conmiry,
some have suaned.

The honest iruh & that 95 per cent of
people’s Tives o Ukraine are  onaffected
v what yon see on the pews, Thers are
Nazhpoinis, natably in parts of Donetsk, b
these are isalated events, The couniry is not
alpont 1o splivin wo,” sssers Wolfram Behibock,
wihiao is Based in Kiew *Ukraine doesn 't swamt i,
the West doesn't wane 1 and [ don't believe
Rosxia iruly wauits it = Crimes may have
been sirategically importamt, b there s no
advantage in absorbing FEast Ukraine.”

For T Iona Palimshvili Cdapioaday  ife
mans staving on a high alert and aking an
active part in the mansition processes that
are happening in our country, We have been
witnessing fundamenial changes’, she argues,
*ordinary citizens no longer wish i wlerae
low e st amed |:u|'|.'t||rl'||ul. nao longer accep
“busnmess as uswal™ .

Fresident Potin, for his par, dies seem o be
downplaving any military ambitions, despite

_| | Xl P By i 18

the continued presence of Russian troops on
the border of Edsi Ukraine, and ithe desire
of s in Easa Ukraine for closer sies with
Moscow, Some commentaiors are convinced,
however, that intermational pressice sill hoas
to be applied. Sapctioms may vel disconmge
U5 and EL companies from doing business
with key Russian holdings. Further, i s oot
pessible o simply let Russia get away with the
annexaion of Crimes, even il moch of Cenoal
and Eastern Ewrope remains reliant on is
asbl anel s,

Day-to-day life means
staying on a high alert
and taking an active part
in the transition processes
that are happening in
our country’

Dr Irina Paliashvill
Co=Chair, €15 Forum af RULG-Likranian
Legal Group. Advisory Board Member,
B4 Law Firrm Management Commilies

Purin is clearly wroubled by the apparem
weakening of Russia's 5.]:|||i."|r af influence ba
is in the fortanate position of being able o
nse the country’s snbsiantinl cish reserves 1o
go on the offensive, an beast for the time being.
But there is the sense that i you hivd Eallen
it comuk i the 19708 amed just aweken, the
policies being emploved by Rossia are oot thar
different from Sovier times,” savs Vernon.

The sad fact is that Crimes moy well be o los
curese, despite the clear illegalin of s annexation,
"The imuoe of how much mfluence B oo
contimee o exert over Ukmine hos vel i be
resalved, Dt my sense B that for the majonity of
people i the comnry life goes on,” savs Menzer.
Aund whether Moscow blikes it or not, Ukraine
has mow signed an assocition agrecment with
the EL and the wade and economic aspects will
aliaost I|.|‘|.-|‘."riL'.|.|.1|.:|-' fﬂ"-mu'."‘

Scath Appleton & 3 freslance jGurnalist He can be
coentactsd at scootappletondihotmail com
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Guilty until proven innocent

As tensions between Russia and Ukraine trigger travel bans and asset freezes,
Global Insight reports on the secretive world of sanctions where the normal rules
of justice and accountability have been turned on their head.

REBECCA LOWE

G.-:l ey Tims benko Do Teli 1l o Yolga Caoup signz leel b Iriasi T -
el AMIErHa s i Imie g il | wednl oy 20 March ..III-'i:l'\-::ll-\..lll--lll.'hl irh
mesnths. Dhe costoumeer o 1 ng th A Preasury los el | clnchimg Cennacly
company L Lir 1% mssErmedd 1 L mechenko on the people on wlhiom
miember of Hih Al |' ERI LI ".'!.l:'h | il & ] INAC Safhcniceas | ¥ E||":| ] Joaks
inmer circle. On this %, Amoeri nly 1o it ikl far-fi il decph Aowved.!
1 [ i snctin it thae Dl eoresanre Ml ., v ospokesanan adlded |ats COTETCTIE
lauai uh (U el 14 ! M Fihe co Jran b e 1
ommecied o liim, inclodine s Luxembovary Ih'll et of ek T | WA
based imvestment veliele Volea Gix up [See b b o Ukiamne"

DFALCTs Hissia and Ukraine sanclions)
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The busiesses” pebuiopship to dwe conflict may
wall be ohligue, But the US is notobliged o prove
divect ipvalvement Timchenkos web ol asses,
worrth an estimated $15bn, are seen as valuable
levemge simply becanse of his assumed ties o the
Koo — and suspicions his companies harbour
Punan's provace fuicls, Indeed, the reasons supphied
by e U5 were opically vague: the entities
wire trgeted becanse of their involoemens “or
significaont fsk of becoming involved, i actvites
contriry o the natomid secomty and foregm
poficy imverests of e LIS

From a government point
of view, dealing with money
flows is one of the most
effective ways of dealing wnth
the underlyimg issue, be it
tervovism or arms trafficking

or international adventirism’

Homer Moyer

Mitter & Chevalter partner, former General
Counsed of the US Departrnent of Commente
Vice-Chair af the 184 Rule of

Law Action Group

In comrus, no companies have been mapeted
b e Exuropean Union, and all limed individaals
luwe alleged bvolvensest b die crsas. While
such relatve restraint is lurgely doe o concerms
whout peaenitinl danuge 1w the Rossia-dependeni
Eitroipeem enengy sector, this & nit the only facior,
Unprecedentedly, legal considerations have also
plaved a significant rede. W in Eurape are boumnd
1 hawving an alwioas conmeciion o Crimea — e,
e offence thaa s at the base of the sancions,”
Cerman Chancellor Angela Merkel sabd iin March,
Theat's a different legal simaricon from e US."

Such concerns are [aot Jllui.tpl'.lﬂ.-d. Uil LS
sanctions, measures implemented by the EU
have been increasinghy overnarmed  in coun
over recent years. For those wsed o complete
antonemy e maters of soonomic satecraft,
the rulings have come & an apwelcome shock,
undermining the delicare balanee of justce and
secraly waditionally controlled by government.

Vet for people cugeted unfucdy or inoermor
e balance has keng el shewed, Asset freeres
andd irvel bans mposed by ol Counctl of the
Exirogeemn Uneon (e "EX Couneal’), U5 Oifice of
Ferreign Assed Contrnl [CREAC) and Unieed Natioas
Securityy Coumcll (UNSC) bave historically been
imipesed with mindmal explanation for mesamiem
effeci. The svstems provide very liinke. mvformmmtion

@ (O T

about the processes behind blackbising decisions,
ad the evidence relicd opon, while neeans of
cliallenging laose decisions are severel Hmined.

Evernn ot thar EL bevee], wilsere ae conrs are ﬂa.l'lu'lg
1 bkl decigion mumkers 0 socoomt, |1.1.'.|n:."h:'!imt'-
there is still w g way we go, ‘Essentdally, sueticns
are & faskcriminal messere i prevent you o
doing amyihang with your assets amwhere moihe
ELL ss Peters & Freiers head of business crine
Michael ©V'Rane, who hes represenied dozens of
samctiodied mdwaduals amd businesses b ilee ELT
courts. Imposed in o mostly opagiee process, there
is linde oversighe and die complete absence of a
recogrssd evadential thresbicld, IFyon gen to coirt,
you're lncky W yon get o hesring widlin o or thoee
yeurs Inthe meantne, Yo Disiness is descrosed,
your personal Life is deswoved, your reputation is
destroved, In terms of jusiboe, it's woeful '

Yeu, as defence budgew shnink aod the appetie
T s Ao groaws, it is o joso isose og blacklises
wha are bearing the brunt. Increasingly complex
regulations and helry fines for noncompliance
haee hueld widespread repercussions fior the pohlic
arw] privaie secions altke, lvevers have wld Globad
Tnsight, Over the past six manths, Pevers & Peters
has 1aken on more clienes whose bank sccouns
howve been closed than they have over the pas
decads, ;h'l.'unl'lng_ i OV Eoine, wirli Elﬂlﬂ'll.n::
nuprhers of lovful tresactions denied. “You have
1 deal effecively with wrongdoing, but banks
are becoming incredibly risk averse and there are
knockon effects,” he savs. “Some aid agencies are
newe nalde o ger goods ine Syria or Somalia.
There are levels of compliance hvsierin oo there
that are completely unjustified,’

Global jurisdiction, but no court

While purlilic srnpaskhy For billiomaires thaughin io
hamve w Dotk 1o tlve presicent maghic be lmied,
hlarkfists extend far beyond the richand powerful.
UNSC, EU gl OFAC sanctions are imposer on
theasamds of indivichieads and companies across the
worle for o wicle range oF activides, from erromsan
andd nuclear proliferation w o the nndermining of
dlempocrney agd b riglhis

The hmdanpenial  problem, according 1w
barrister Philip Moser Q€, who has won several
Al Crseda delisting cises a1 the European Coun
of Jwsaice (ECT). stems from ilie decision i the
14 1o start sanctioning, individuals raher than
states, “You're using e mighs of tie s agnins,
one person, 0 vou have this core imistance,’
e Aavs, Iit's 2 pew wdea under miterozesonal b
[...]. The concern with this strange new world is
thar we've created a global jurisdicrion without a
glohal cowrt o contrel 10

Thas “suraawge mew workd” Degan with nolde
ameatives. The appalling honmanicinian consequendes
of thye Troey samwctions i the K9S, which decimaned
the country’s econonmy and cased a widespread
[osiad] ponel lvealiby crisis, promypied @ global backlash,
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OFAC's Russia and Ukraine sanctions

Membsers of Putin's inner cirche

michenko ¢

Russian offickals

Farmer Ukrainean affciaks
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Smicwcle sncions: woere unfpr snd  had

| III""

FeHRAIIECIIAN: IOt o the generl
kT ELTRALISETH IR | L T L wrimeeel. @il sbsnibn s
renlced by Csrmrt” osEnvctioms  foeused on
il{'--:'lll il Enies

b, g T A IR el SR D E RS ATe DS alimoss
exclinsvely Artiee LS kevell sere e currently

14 sancisns IS, il merseen v a

SE[RMTRE COMMEnALSES Wlost pebie o o l-\.El"ullll

region, covermg Irag, Lote o lvoare, Libere,

the Demiocraie Repuhilee of the Caongn, S,
North Rosea, Irnn, Erirea, Somsalin aned Lilws
||..|l.- Vi R IR} AN O] AENES — LR Gl il
T = igapear oo the wo tmnsmaiaad Erioes
lises. fowr ihese withh alleped conneecrioas b6
A Chaeelan and tlse Taliban

Withi e exvepron of the Al Uieecln ListL,

anvones sanctiomed con only be delisaed wily

i CogEscTeses x| |.| |5 commmities e bers
i pvpdlend e 1 provichsl or die laimgs ad
no records are beld of mestings, Anyvons

who believes tlisv have  bheem unGirs

| ||.-:..| (=11 '\-\.I||-I i il JECERINES P I||'

1]
oML ies = el wan, | iwre s oo hearog,

I he s vised] v b cetae of tha ILI:_E.IN-..'I |
Al L1, the US mlded Divesdeecds of maanes

witly mimimal chee ddigence and almost oo

s il osire, o a

[ !'II""-:'I'I (] ||."'.:'.-'I_ B SV MR G CORTaiT wersiml
soapdi Arabian Passiessanmn, Yossin Abslllaly
Feseli, nod only chinllenged the core fnumewvork
e thee LTSS s s il s svstern. Do the emdre
T macy o 10 marelale as :I.-:..| e ol

el o] securety Aociisaed of dbicet dealongs

wrihy Uhsama bun Laden, whe b acbasies) o
MEEE in the 10k, Rade wis _:l|.|. el on ke
O anel 155 Al ':_l el Bk et ni @b bl
QK] the lser of which woss soiormsscally
'||:||!:"||l imiedd b il ET Fou VECHDR, PR YO

vhewed Ak o werroris I 199 coumirie. nnabhib
o access [umds or wavel, Withoun o remedy
mailnbde @ the UM bevel, e ook his case
1y |'1| — paecl s, | Eee meling was groiand-
weakings ol EL terroast sanchods, oven
Iy lellevwning

LIEEL |'||::"|l||=:lll-'l| SUICHIT R d
a DINSC resclocicas, head so follow  Daisdi

JarEhi ||' & il Endrmiess, el b Veasesdl o salicd
e and] “snlsiznine” evidence

Forced innge o vorner, the UNSC m 20049
ereated the Offfice of the Ombodsman,

which could recewe and sses petuonns
lor delisting: a remarkable achipgvemeni
loar & svstern hiistorically unaceustomed 1o
Sl perveo of Comiral

sapece 2010 1, ombudsperson kambserly Froas
Tuas beacl ¢ :"|I--'\..-" piv ks recomime lsaons
for il I""""'-\. i e Mrchng andess Gkl
comomiies amermibserd desageee.  ncredahds

since ihis tile she hns recommsesded the

bedisnmg of AU onnr of 45 peaieons sl [1Es
recenvedd: o siaggenng 31 per centl. Lo-dake,
Thiifl ol her recommendaiens s e b ]

relimaec] Ty thve commaniin

Al TAEL M
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e Agures are mpresive, bin dossaling. Pros
B chardy underaking her job effectively and
indlepencdenily, bt ber success nnderlines o saek
perms the fallibiliny of the sysiem. Assuming her
cesrrssienis e correct (she s onky alide po brse e
edgmenimoneyidence provided bymember suates),
approximately 15 per cont of the peaple on the Al
I_Lri-r.h |1."g,'ut-:'|' were Hsped o ervor. The n'u;i.ilq.'l
carvenily ists 21 1 indpiduas and 61 entines, many
of whicli have been there for more (o o decide,
If the other 13 Meackbss were ssnilarke Qawerd,
71 p|.'|:|p'll:' woanld n||'|1.-r11|3-' e (o gholsl sssed
Freepes wni traved bages in ermor

Indeed, iose who beve investigaied lin
Batings proCess reveal o 5.1||'[.|:i'|:.i|1sI lack ol due
diligence. "My biggest surprise was thai ilie
sanctions  comimitess are  aol  delibermive
Dwlbes, SINs Tlaoanas Bersieker, former Divec tor
ol the Watzon Insitoe for Intepnational Siadies,
whose reporis on UN sanctiops have bed oo n
sorees of reforms, inclading (e CHFoe of the
Ombedsperson. “Evidence is rarely discussed
The chimir will sav thas the Follosing designations
bave been proposed and ask iDidere s any reason
[ 14} IJI:I':III':L" i, 10 Ak, thies l]m.i“n.ﬂimh s,

I nondelibemtive noture of the process

SANCTIONS: A BRIEF HISTORY

@ (. T

‘has raised conoerms thar tv regime is Gpen o
prsise a6 oo means of Begeung nsdivedoals and
eabies i oorder 0 achumce pavional political
gevals esaentElly onrekated o Al Qhaeda’, acconding
to Ben Emnerson, UN Special Rapponeur on
the Promwiion and Protection of Huoan Righis
amdd Fumnwlamenial  Freedoms while Counternng
Terroisae, b las S-L'llll'mlu.-:l Hie repoft i ilse
UN Cenerad Assernbly. Emmerson’s criticiams go
fianlser: the ombucsperson gystem, while & stepin
e rieghin ekirection, must be overhabed o bring
it in loee with “monomoiin unernadosed sepdoods’
ol e e, he =IYE Promt™s TEprts e ETET
confidential; he poios o and dhe cannor comgeel
states 10 dhselose svidence.

Yoo, as Prost sells Colobel faright, ihe fssoe s
Far fromn Mack and whine: dug process con T o
mpovealde feasn, 'l is oo of the fnmdamen il
ipoesions: whit is 2 fair process i this very special
consbext?” shae msks. ' The Kinds of protectians you
have ar criminal proceedings are far dilferent
Frovon whie vou'd get an adminstrative proceeding
Il. Bur I think the fondaonemicl] COMTLCHbEIEY
are the sume, and we're geming those through
I peoress; il kil shoailel ks the cose ug:’l.'uh.l
vt sl v @ clumee o anmswer Gt cose’

Global sanciicns

are imposed aganst
South Adrica, placing
unprecedenied peessUnRE on

U5 Pregident Woodromw
Wikon sdvocaes “abeoile

berratts, inwhich chtizens the aparthesd gosernmiei apgamnsi Haitl, When thess
of & samctoned ooty The sanctions ant cridited sanctiong fail to efect
weuld be unable bo trade bry scieries 42 pesturEmg change, Erpsled measues
ar memmunsate ek the povesrnment iflo am apphed agairst

Compreberswe sanctions
Afe irposed Bo The
s Eimee by the LNGC,

. L

_| | Xl ey Sl ane 21

rsporsibdity over infernaticnal
i i securly. B dipiomatic
reare A mellec e, the
LINSC cam call on mender
S1abes 10 &S}n‘j' Erctaong These
are defined a5 the ‘oompists or
parlial imernagtion of sconomic
relatiore and of mil sea, aF,
podtal, teegraphic, rado and
olfsr means al commurataion,
and the sevemroe of dpdomatic
relatiors”. If sanchons ane
iretiactive, the UNSC has the
et o Earke milany action

members of the League reeyabiions keading e membeiry of Haiti's malitary

of Nalions end of apariheid junita.

1919 I 1980s l 1993-1994
1945 I 1990 2001
The Charter of the UN gvwes The UKSE imposes AHer the 9011 attacks, the LS
the LN Securmy Coundal {URSC) comgnehershe sanctons progoies hundreds of narnes

for the L Al Cusds blackiss,
created A 192000, These
are Ackded with mersmal doe
dligenoe ared almest no
opposition. The URSC passes
Reschution 1373, gheng
reernber St brosd decretion
0 ackiEn Armore necesany
T pEvent and Suppiess

on Ireg after fis mvasion
of Euwait, The mont
widepresd sanclion
reqime in hikioey dedtrmoys
Faqs edanory and resulis
i severe food and heatth
crises. Ginkal outrage
prampls he replacemend

of compeehengas sanchicns

wilh targesed, st et firamcing of terors

sanction fedgime acts’. Under ths mandate,
e EU mplementt £ osm
autoromous beronst Blacking
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Security vs freedom

Wiile Bacli himself las joked about the persanal
it of being blackbisted =1 leive [even | been
accnsesl of plaving goll with Tooy Blain” he said
in @ November 2008 imerview — the poenilly
dlesan |||.1i'l.'|:-1.-.r|I5.-|.'|:'|| pend e of sach alleginions amd
the frusiradion of his predicameni can hardly be
oversined. For 12 vears, oot winning his final
appeal in Jule 2013, he and his Losvers were
[arced o gmpph* blimdiolcbed, never infornmed

1t is one of the fundamental questions: what
is a fair process in this very special context?

The kinds {ff fjrﬂ.terrimu you herve at criminal

proceedings are far different from what you'd
get an administrative proceeding”

Kimberly Prost
LN AN Qoedka sanciions ambuasmsorson

of what hie was sipposed 10 luve done or whi
eviclemice was belcl manal him.

D of Ficials may protest — and vehememntly
have doge — bu for the ECJL the e betwesn the
‘anxieties of the many wnd righs of a few” wasvery
mouch pskew, The point in the Kedi case was not
inmocenoe or guile, the cour siressed, ban dha
s formn of pod pess gt Bse |Jn.ﬂ.‘idﬂd- The fact
thet the e asres i mse are inbended (o SUIpress
imeermxtional wrrorsm shoulkd por inhibic the
cowtrt Troan fulfilliog bs dooy e preserve the rsle
ol law,” the FU ooarts Audsocate General Poiares
Maduwre winte, The lack of a frnm 1o answer the
allegations, he sabd, 'is anathema in o society thia
respects the rule of o',

Smce Kedi, the EC] has grappled with how
o apply the new principles 0 poo-erroris
suictions regimes, Overall, 60 cases huve gone
ty conart toetdae, 14 of which have relaed o
wermorism and 28 of which bave concerned Tran
and  owckear  proliferation  (see o Blazing
a tradd ). Wiile over B0 per cent of the lran cases
howe prowed siccesshul - peraps becase, unlike
soqne sanctions regimes, they involve a specific
HjI.E'E'.I."-IIII af miscondoct e & easter b refile =
the pihiers hewve rnjr.q.wl e success.

The Kadi nuling prompis the
crmation of the U Cffics
ol the Crmbuidsperson, an

The LIS and EU imposs
their tooghest wanchomn

Thas UM restes foncems
aboul (he sk of redeess
for indriduals placed on
the terronst blackists. Two

urprrecedentsd peciptance ol
cwerskghit and accourtabslity
by the UNSEC. Sanctioned
indiwiduats and enfitees can

agairet lran's banking and
Snergy SeCion. Seversl
ke banks ane hit with
It firses raneging

years lader; 3 ‘focal poird conkact the cmbucsperson, fecem 4 3 1o 57 0m adte

B established oact a5 a wiho weill ecmine ther cane attempling o croumment

madba fior sanchoned and make ecommendsations the measunes, meEuiing in

ndwiduak making deiting T cheestinng By the Sanctions rehuctanie 1o ergage with

rEquess Cominmfies the couniry at all

llﬂﬂi l!ﬂﬂﬂ l 2011-2012
llﬂﬂ-ﬂ- /2010 I 2011 2012-2013

Salxdi Arablan businessman Targeted sanctions ase Eqypt and Tunisia propose
Fassin Abdullah Ead ircrsed agairst fonmes dgorens of indwiduals from
challenges the oone frasmesar isbryamn dictator Marmmar thir BAubarak ard Ben All

of the LINSC'S sanciions syitem
by winreng his Case agains!
hi= EU termorit backisting at
the Evmpean Court of Julice
The ruling ssabes that & TU
TS SanCiions. easd) those
implementad auslomatically
follessng a UNSE resolution,
havr 1o folloswy basic prnciples
ol fairmess and be based

o salid reaxsoning snd
‘substantive’ evidence
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Gaddah and hi assocaies
dhurineg the: Libyan
(LU UTI

Iegifmes respectivety bor
the £ asset freess lnt
based on the opening of
COrruption irmestigatans
Targeind indiiduals
challenge thewr lstingt at
thr EC ), with mened nesults
& iy of [ranan banks
ared enities ade delited
fiolbewasiriy B rufings
i5ee box, Blazing a trail)
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Carter Ruck  partner  Guy  Martin,  who
represented  Raddic 05 hopefnl  the  milings
might mark & change in how ELD samctions ane
implemented. "The same principles thar were
established in the Radi case will apply 1o Ukraine,
he sivs, 'Oine hopes ithe ELT has leami s besson
and will sare being more rigorous with the
evidence and ressons they supply.”

Despite Merkel's commems, however, there
hios been linle Indicanon of such rigoar o daee.
Like those ot the N, blacklisting decisions
by the EU Council are rarely debaced and can
be basd on linle more than unsobsantiared
primous from websites, savs Marin. "Sometimes
it seems the EU jusi rubbersiomps proposals
from member sates withou sobjecting  the
underlving evidence woany proper scruting.
Thiess caa be based o thie weakest of rumos or
hearsay without any substantive hass aall.”

EL! ke niom barrister
Maya Lester (G, who abo represented Kadi,
agrees, Abuse of the decision making procedire
is. particnlarly problematic when sanctions e
simed o e alleged misappropriation of funds
by foemer leaders, die sis, "We sow iowith Egypm
mod Tumisia afver the Arab Spring, and more
recently witlh Ukrine, Iv cm be the mow guard
versis the old guard. Begioes m parmership with
the EU have in the past sent across the names
they sant incloded and they go on the EL Tist
v chavs Later, I's incredibly easy, It can just be

The fact that the measures at
issue arve intended to suppress
international terrorism
should not inhibit the court
from fulfilling its duty to
frreserve the rule of law’

Poiares Madura
Advocale General ar the
Eurapean Colwt of Justice

an the basis of the opening of an investigaion,
whicly conld bs rorally spurious.”

In a response prowidedd 1o Global Taaghs, the
EL Conaeil chenied thm sancticns decisions were
“tensaed om Beearsay” oF "witkvo ot sy substanive basis
ab all’, It stwed: “The Councl will discuss Bating
proposals i peladon o the crtena for listing
applicable w the sanctions regime concerned
and b relaton 1o the biformaton of evilence
wailable o the Council for anderpinning the
listing, i Fine with e stanchuds ser by e EL
conrs ..o ] Sobamearkn and saffcien begal

T e ST i
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sopnclness are constme  deines i AENcHons
discusstons in the Council.” All meetimgs mnst e
hiekd in privade, the Council addedd, “duoe o ke
politcal sensuvity of tese tssues’.

The EUY Council rurely overiurns a listing on
recuest, meaning ihe vast majority of cases end
e i comre. Bae il EGT's newfoumnd judicial 2eal
1% hardly & duse [MOCess [RUIaCE, |:|.'|'|=:|i!I!- sy, An
avernge ease lasts wronmd ovo 0 ihieee years, winh
e nterion reliefl Cosis can rum ine hoodeeeds
of thousands of pounds, with under 50 per cent
recoverabie, while claims for damages have so far
proved asucoessiul,

Afuriher concerin is secrét evidence. A present,
there s no provision for classified moderal m
courn, promming compliins o staes who sy
they are unable o argue their case. Under new
proposils, judges could review sich material, bos
thi :||1|:|Ii|_':|:|1| sl therr h:l.r:.'rr conald e, While
some see this a5 an accepaable  compromise,
others are unconvinced. “ln e UK, diere ame
special acbvocates who can represent chaiman s and
make submissions,” sms Lesier 'l is not the hesd
sysgenn, B iU's Fadrer I8 very dilfieull oo ansaver
allegarrons when vou don's know what they are.”

However, answering such allegatioons is arguahly
mare problemarc in e US, where judicial
chms agaonst OFAC sanetions are e, Cases daai
reach the courts are ofien dismissed following a
mstion by OFAC o, if the cluim is valid, senled
earky by OFAL theough o delisting, Mo applicant
s ever won o cove onihe En:-urprb. il CHEAL T
informnion was Mawed, 1% lwvers representing
sanctioned individuals sy this B due o judges’
hissorical diference o nakonal seciicloy agencies,
as well as OFACTS low standand of evidence: a
st of ‘reasonablencss”, far below the criminal
stamclard of bevond reasenable doube

OFAL sees the sitontion differemby; judicial
deference isnod unfonmded, it siresses, b is due
o OFALDS "uiright’ coses anad the robusmess of
its bmernal begal review, which mvolves losyers
from both the Treasory and Jostice Departmeent,
Evidence packages ofen comprise 3 o
A0-page memoranda, it says, winh 1plus pleces
of evidence from mubiple sources.

Charsice the couns, the only way o gen delisied
% 1o wee to the Direcwor of OFAG ll'll'e-l.'“lf'.
Vi ihe Prodess & [ Fresmy L Do ns on wlhio
1o sinction are held i closed meetings wad very
linde of the evidence s made pubdic. Peritioners
are therefore olldiged o counter evidence they
hawen's seem, inverting the oaditional stausdard of
proal, amld there is na amee limdn for OFACS rephyt
Coss con abo prove prohibivve, ristog o millions
ol elellzus witls mes prospect il 4]:|.r||.'|.p:m.. Tt's very
miicly & opesway street,” savs Siepioe e Johnsen
s tbons specialist Edword Hrmskand, bosed b
Washimgion D, “The target has o iry o leum
miach 5 they can about why they're on the lise.
Ir cam b exoremnely difficuls; in's principally done

IB& GLOBAL INSIGHT JUNEMNULY 2014

o paper; il's rwe (o gel mectings: there's no
clemline there's po strpcnired process’
OFACsironghy contests that it Bcks transpansncy.
v peleases *ar leastemough nnclassified maverial 1o
tell shee story [...] and explan why a person los
briina rlrsigmlﬁl', ;u.'q.'nrrl.ing 1w oa LN 'I'n':l.ul.r_!.'
official speaking w Gledad Taople, “I7 we dom’t

You're using the might
of the state against one
person, so you have this
core imbalance. It’s a new
tdea wunder international
law. The concern with
this strange new world is
that we've created a global
jurisdiction without a global
court to control it’

Philip Moser QC

have enough unclassified maenal w explain win
tha person has Frmr ilt-i'lgu:merl.. woir cloy e micwe
forwand, For every designatean, we come aut with
i stternend of case whicl can be o the form of &
fawct sheet or press release,”

Every delisting request is carcfully consslered,
sccording w OFAC Last year, 30 people
were temoved from e G Hkstrong ‘Specially
Diesggnied Nationals (SDN) and Blocked Persons
List', it poimis onr, most becase they witlidoew
from ithe sucmoned acoviry, “Sanctions e ol
tlesigned 1w be '|'.|||.1|iljrr. IIH.'_!' are ﬂl‘ﬂ‘iﬂ]‘l{!il 103
change beluwiour” a3 the official, *So the more
lymvanic the st s, the more it serves s ailimmiae
goad [0 ). People see this is not a forever thing
pnel i encourages otvers o come inomnd sy,
Hsven, Ioe severedd nay bad behavionor.”

Crithex comcede that OFAC LEE b s ::ip;l.lluu.l
wnel Fuir me iis officiabs mainisin, The concern,
Bowever, is (i withoal greaer ransparendy ancd
an inadepencdent agency (o 1588 18 acons, is
claums of rolnsimess cannod. properdy be podged.
For OFAG specialist Ench © Ferran, foundling
parmer ot Ferran & Associaes, OFAC'S Tack
of disclosure B fstraing and  unoecessarilby
obstrueive. 1 belicve, md so have a few dilferem
courts,  thar ey can provide  unclassified
sipunaries of what s contEned o chssifed
evidence, swell s the onclsified memorandum
underlying e desiggnation immediarely oppon the
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dlesignited] pany requesting S reconsideradon.’
It sas. "They can odso allow connsel with the
mppropriate cleamnces acces oo e clssified
evidence, jist as they wordd iy acrimingl case.”

Drespite bing delisted by ahe EV and U,
Kadi remains on the OFAC terromist blackhist,
For liis lowvers, this is evidence of US hossiling 1o
evoling norms of justice and due process in the
secunty sphere; for many inside tha sphere, it s
an accepialle price wopay lor the manienance
of global liw amed onder Interestingly, Prost s
unconcerned abotit the decison 0 gnore e
delising recommendaiion. “The US might have
informatien  that ey nse domestocally  and
there are all sons of other Bowors she says
T respect entrely each stale’s decidon on
chomesic listings.”

Risk vs restraint

Blacklisved indivichuals and ennites are noo the
nn'l':." Ones i||||:|»:|4'lrr|. Il:r ithe Lk of LIS HRT Y
stmonnding sanciions,. Banks and corparations
across the world must conend with an ever-
expanding areay of asset Freezes, travel bans and
trade resiriciions, with hmited guidance = and
minkmal sympatky when things go wrong,

OFAC rubes  prohibin  business  with s
comipany v Sl per cent osonexd by a sanciemed
person, bl powide no st of sech comipanics
and wvery linle sssisnoe on disclosure  and
due  diligence  requiremenes. Furopean cules
are even  markier, EU guidelines  sggest 3
ban on dedings with companies in which
lsted individuals love o “significint inteces’,
Bmat clecBines to clefive whid this neeans.

SCosmplizin e 15 mow e masre Bnird ensoane thian
vt couild ever imagine,” savs Nigel Rushner,
Chief Execntive st W Legal, based in London,
who advises EL' hasinesses on their sanctions
obligadons. “Ir's nor safficient w check e
coumerparts aren't oo the sanctions Hse; vou
can't do business with  any  company  with
ownership righes or comnrol. But there are no
st debinbons, Tt plﬂ.:ﬂ lavor for EREILErS, who
Ivawe nao idea whot die ili.]ﬂ'l’.']lﬂ! inur-rﬂu.'l.r}-.'

Withesut explici guidelimes, compeanies are being
foreed 1w dew eir own sdsaky line beween sk
and pestmint. Ceatimg the line fight is of puticedy
CONCETTL A8 Sk tos increiss against Russians asd
Likradnians with cosmerships stakes in vast numbers
il Dnesiaess 1:lpejuli|:||h- scrowa the waorld, “There
are lots of smations ansng where ownership s
it Clear skl comipaaies are mking 8 conseryvdve
wiew,” aas Rraniland. "Linkess they can confrm kek
of ownership or imieress, they are tking action.”

The ‘chill factor” is particubirl acate in Tran,
where extensive US sancdons effecively force
coiirtes 1o clhioose between daing Dusiness with
[ran's banking or energy inchisiries. or aecessing
the US fnancial secior The measares lipee
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driven Iran's economy w0 the brink of colligse,
Following arigorows clumpdown by LS regulators
on sancions busting = five UK banks (Barclays;
HEBC; Liowds; RES; Standantl Chanered ); Swiss
hank Credie Subsse: Fremch bunk BNFP Paribas;
Metherlands bank ING; Invesa SanPacdo of Daly;
andd LS bank JI' Morgan have faced fines ranging
from $3m 1o $700m — corpordiond aré mow
shwing awuy Bromm any kind of business with the
COMNITY, &ven than whiich i.|.1|r|.-|:.||u'l.lj1:-n:1h'-‘l.'lrg.ul.

‘We saw ol with Egypt and Tunisca after the
Arvab Sfring, and more recenily with Ukraine.
It can be the new guard versus the old gueard,
Regimes in parinershifp with the EU have

in the past sent across the names they wanl
included and they go on the EU list two

days later It'’s imceredibly vasy’
Maya Lester QC

‘Even smaller fines can damage & compiun's
repeation, a8 it condil be seem as doing biasness
with illicit actors and supporiers of errorsm,’ sy L

Juadith L, Chode of Gibscay Dianmn's Intemustional

e Pracuboe Croap, based bn Washingron, and an
afficer of the TBA's International Sales Connmigees,
The resalt of thise fines is that companies. are
Wty dedisiiive Lo mny trisections e conld vioke
samctions regulations = and indeed wre sensiuve
any ransacions that, whide naot technical-vaolading
such pegulasons, might appear inappropiae.”

Those thar conmninie wadiong withy Tran will hove
a tonggh e saviog o the maghe side of the L,
avcording o Skughier and Masy panner Nigel
Boardman, who represented Sandard Charered
Bank in es 60670y settlegent with e US over
smnmction vindstions, "We'll 22 3 lot mare hecauase
the rules are so difficul o police,” be says., "Every
payment gooes through a filver tha hos thowsands
of naumes on it But Iranian shipping lmes change
the mamies of their vessels all the tme, and v
gor T wromg you"ve breachaed the T

According w Paul Lomas, former head of
Freshiiclds general indusaries groap amnd the glolal
cormrercinl dispunes vearm, pan ofihe proldemisihe
growmng power of LS regulators. Instirutions howe
to sk dheals with egubatoms on flims evidence
due o e expense and potenial reposstsonal
damiage of banling the case oo, he savs, “You meed
1o pankshy wromgdoing, but the current olsession
with ever lager fines on ever slimimer evidenoe
takes mo account ol the impadct on belisdour or th
ETOOnIY. If ||-l.-.1:l|ﬂr.'- m'q:m:mpenmr [rw |:i.'dk.. we
chill l-l::;'ili,rlmlr Beduvenar.”
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Whiilis sorme mery epesion e alliged weakness
ol U8 regrulators” case against the ks = many of
which hal been foumd 1o hive wilfully removed
ieferrmmation from wire trusfer statemenis o avodd
referemee o sanetiomed sines — iis clear the fines
are packing 4 hewy punch. Irondeally, however,
sohile much of the world @ retreating from Eram
due to beoar of US reprisal, American expors ane on
e ree. Agricubiural, medicad and himanisnzn
gosmds are all permisdble under Beence, and LS
hanks have no preblem seeping papmenis. for
snch producs, acoording o Rishoer ‘175 banks
will hayppiby receive inmney indirectly from Tran for
LS expodters,” e savs “Buot banks owtsice tle LS
are closing accouns of avone who smply has an
branian sounding mune becanse they are afraid of
v LS. B0 thvere is o definste imbalagce.”

T 20048, i wos rescemled dim the LS had grased
arcimed OO licepnoe 0 Hs own f.ﬂjll!lpa.llil‘.a-..
permitting hilliops of dollars in business with
hlacklisted counines. Most of the licences were
permitted under licence execmplions, e some
may aquestion how vital Wriglev's . gum. and
the American Pop Corp Company are o the
biléaguered  populations of Iran and Swudan,
When |:|l|rE‘5-l'|u|iﬂ| on ihe meris ol [HFpCAOrTL Ak
a form of humanitanan relief, lood prodiocts
export mansger Henry Lapidos reflecred  thar
its fibres could potentally be “helpfal w he
digestive siem’ = though conceded this may e
‘ashing the epvelope’.

Lncleed, while vass numibers of ordinary people
are  affected, ond  poteotdly  desiroyed, by
samoctioas, those with wealth aad poseer can Find
convenient loophioles, The likes of Timchenko
simply move asets or sell shared before LS
and EUT sanctions are imposed. Meanwhile =
despite the enveloping chill’ - some besanesses
are known o employ o complex aray ol
cicumventing  mwasures  w avoid  sanctions
laws, oftem  twowgh  regubnory-light  pegions
such as Dubai, comparable 1o sophisticated rax
avoidance seliemes.

Thire’s lots of sdestepping,” sos leuling
corporaie erime barrister fsnathan Fisher 00, who
advised one of e s iaslising . companies
mn the UR's Seriows Frand Office’s imestigation
indce albeged sanctions breaches and corrupion i
relatiom v e UN's OF for Food programime. “You
o't clelberarely circumvent, but the line between
comuittig s criminal offence and smaving on ithe
rigmhin sbile of the Liw is s dhin one.

While the sprinkling of smcuons agains
Russin miy have helped pull Potin back from
the birink in eastern Ukraine, bwyers comacied
For alis artiche suggest the role they ploved was
wrimirl, Indecd, wiiliode hilling the -n:mnl:r,’i
cnergy and banking seovors, and replicating the
widesprend economic devasstion infliceed on
I.l::ul—r]ruﬂg;'lng Ell.l.'lJlJE o i e [:rl.l-l‘.*i-.u-IJ:l.-L*
belicf is thar lule could be achieved. "Sanctions
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_| | 3l ey S 37

ure hagically leversge on how moch economic
power vou have," savs Cian Murphy, sanctions
sprcialist and head of grodoate studies for low
at Kings College London, “If yon are sanctioning
a powerful staie ke Russia, the eflicndy of
scinethons s i ool is severely hindeped.”

Gaining legitimacy

While an assessmient of thie overall eflectivenos
ol sancions is bevond the scope of s arvicle,
they can aguably serve o dseful  purgeose,
bridging the thorny gull betwesn words and
warFare [see timeline ], I s not for corposiions
unilaterally i decide w bypass sanctions lws due
to overbardensons:’ complinnce ru:-pl'l:ll'mns.
nor for ermocisis and ooney lhopdercrs
clog up the couns with spurions claims ahssn
abuse of process. As Miller & Chevalier parnmer
Homer Mover, former Ceneral Counacl of ihe
LS Deparment of Commerce and Yice-Chair of
the 1BA Rile of Law Action Geoup, paoinis oul:
From a government peint. of view, dealing with
minmey [lows is one of tlie mosi effecive wavs of
dealing with the underling issue, be i errorism
Or Arrms Ir.n]!"lr."l'..'ill,g of i be i el sdsen ks

Yo serious Nows B procedure, oversigh s
puidance clearly necd  anention,. Wihowr fairer
st s, the legtioacy of smctons & severely
undermined. If the process is atased and the wiong
peaple tangeted, states @nl conpanies e bess
likely wo sepport the sstem —a eystemn dian relics on
mltinaicnal cooperation o be effective, ndeed, 3
chivshy o Bnuniliey o ihee pogn ol curreni world posers
prey b i, s Cluima el fellowe sanenging nuions
grow o e ad sty Beluiondog  iopacefial
s thons rogmes of their own.

Absolurist idess of due process and open
juskece vy e pmhlfnumr in e Criggy iercam
of imernational security and termrism. B
certin fupdamenil refonms are long overdoe;
clearer rules and standards of evidence: swilier
and more wansparent sdoinistrative cedress;
milependent  assessment ol coses: and  Tull
disclosanre of e lassificd nynerial, with sensitve
documents  disclosed w0 o court or - special
acbvocate,

In o baok o be published keer this vear,
Biersteker proposes ihe innovative idea of
estublishing a separate body ot the UN Jevel
i deal exclusively with lermoriss sancions in
the moukd of the Internanional Awmic Energy
Agenicy. The wordd powers are unlikely o be
ready for such a step, be concedes = b never
sy ever "When we inddally broached the blea
of reforms in 2000, nobody tiought we'd get as
For as we didd,” e savs, “I0vou don'i ardoulate the
ighes, it will never happen,' &

Rebacca Lowves is Senior Reporter at the 1BA and
can e contacted ot rebecoa, lowedint-arong
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COMMENT AND ANALYSIS: GLOBAL

Criseshighlight energy
dependency concerns

Unrest in Latin America and Eastern Europe has highlighted the
interdependent nature of globalised markets, particularly when it
comes to energy and natural resources.

RUTH GREEN

he corrent mrmail in Ukraine continuones
e dlominate the headlines in |"||-'||-. Lt
ihe ripple effedct has been fels musch lurther

.-||i-:'||| | T TERES ill[ krzikine |'|.|_'\-\.-|I- | .|.'_'.l:i||'\||- iWEl
a chese correlaion bemween exreme  politcal
vorlatility and energy markets,” sovs Pablo Allian
i :||.:i| ol I||:' ||':"- S EHIEE O I'.|'|r'| L |-|'|'| IR,
Watiral Besources and Infrasiroetire Liw oo
semnor partner ot Al & Breeon Aboghados i
Argentin “Globalistion has mierconmected i
ENHETEY ETIAL I\.r'h T RELIL! || 2 FDANIACT I||.-|I i Crass ol
s sort e amd part of whe globe wall adtect the
whole workd, regandless of any disiance.”

Fll; '\Jli.l.|'|;_ I!a|'|r' B CHAse FOf COfoeETie TILIH Y
closer 1w Feomm in Yenernela, where  civil
ninresd ||.-||_||._.| demmonskraisns  Cosfmiie
"'|.|'|'|:'.l'!I.'|.| ‘s roibe & OIS of it ||'|_l:||||l.'\ |-c'.|':|;-|1:_: il
prchucers means tliar a crisis in e connry woald
ligve megmorel e mebermeanosd  sumhcatrons ol
ihuie okl 1o were clise ||[:-|-.'-I.' et s

'I.llh.l:l.}!; ||I- -I-:'xh'h.l'.l' |-"|'|| CTHE AR el ill T
counery's main cities, B anvay oo key production
cemires such as the Ovmoco Belt, Lake Maraca b=
..'|||| 1'.||||l:|'_;.|'\_ 1115 1i"-r|l|-il'| 1|||-c'.|||'|l'\ |{x l||"-|.|||i||-|'
(e o]l ETHETEY TN ket further “In this (L ESV L,
Albag acbds, “even o the ool mclinsary remoonned
s kased, ||!--!u||a;|-:i nnrest could severely alfect

Bl Puir fuds 201 0imde

ll.'|'|'|r'.II||'|:|"\«. ORI, '||J||| HIEH IR] -.|||1'\-|'||I.'|-|'|||'-..
For bis ey Irsiling paraers.

Fears of turmaoil

I hi=re are comcerns il the touble could evien
.I.|I<'I|IIiI'\I|JE?I.‘|I'I||"¢|I|.\,JI|I'.Jl-II.I||.'-||I|I'|‘II'||II| RTRLE
oal ablgnde, & ety eababie  Bwincled DB
former president Hugo Chivey o provide crade
il o Caribbean counrses ar disecunted prices
S, liowever, argie tine the mapact on
Pistrocaribe will be minumal. 1 do mor bieliese
|||r'J|.||||'r"\-\. ||.|'.r' Ny i|'|||'|||i'.'|' L -.-||I dalill i
Perrocaribe, nor tlest e unrest will  cansse
more countmes to withdrow,” says Elisakb=eih
]:lillll_ secretary of the TRA Onl andd Gas Law
Commintee and head of Lain America
MNorton Bode Fulbright in Caracas. ‘However,
some worry that Yeneruela will b2 unable
wr inainrain s financial supporn due o is
unbabinced and unsustiinable cconomy.”
Wliang nates that some of the ssnaller Caribbaean
EAGLES ¢ II||1I|h.l'«l':_;l'lllll'l'a|- i CAAECETR T r|||.--.||
of ay change 1w the Pewrocanbe repaviment werms
= CHpe J:I]I:- Irghtening for small esfands thiat are
.l‘l-c'.n.l.ill. I |']i.|||| Lifl lI|-|'||l:'.l'lll':..|rl ||||_. |||"\1.|:|-a. "I-".-irh. N} ]
Perrocaribe shipmens, they will be forced o mirn
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v the open mrket, where they will pay the going
rabe without the long-teom hnancing opiion.’

Meanwhile, as ihe unceriainly continies m
Ukraine, i country which hisiogically hos relied
heawily om Bussia formachofis gasand transpons
arvinvacl GO per cent of Russian e exports o
the ELUF, there wre growing concerns thal ungesq
conilil caiise & widespread  European enengy
protdem, "Whilst a range of alternutive opdons
cxist with the potennal, perhaps in combanaton,
iy albevamie any potential gas supply crises, Enrope
dioes nod fuave an '|||||.1|n|Ji.:|.l-|:'l'!.' i||'|.|'.|||:|||.-|'||lil|1ll:
plan for rlﬂ:aling with any s.igniﬁr:m 1]i:r||||lin-r|
in supply from Russia,” sovs Anma Nerush, an
associate in Morgan Lewis & Bocking” business
andd finance praciice,

The erisis in Ukraine has once again
shoum a close correlation between extreme
political volatility and energy markets’

Pable Alllani

Chair, 184 Section on Energy. Enviranment, Natural Resotices and
Infrastruciure Law (SEERIL) and semiar partner, Alliani & Bruzzon

Abogados, Argenting

It is difficnlt w0 gavge how Lkely Bosia oo
repeat the gas suspensions that wreaked havoc
acroas Europe i 2006 and HeEL Jack Sharples,
a bctrer ot the Ewropean Uniersity of 54
Petershung, argues that all tlse indications are
there, “The stne-cwned, wholesale imporwer of
s o Ulkoraine, H:nl'lug'.’u., i Doavalv dmnclebied 1o
f;ﬂ.{ll‘l‘ihm. Raassiz™s siziesomnned fas ﬂ:"mrli.-r.' e
saivs. " Nafiogar hasn's pabil for the gas b impored
i Mareh, Lot alope e gas it '||||||:|-cr|'|.-|.'|:| in ."||.|:||:1|r
and owes Gagprom more than LSS 2n. The
peitical umeest i Ukmine 5 undoubaedly
contrilating 1 the filare of the Likrainiamn
govetnment o gt o lsenedle o thie sitwsitiom.’

Bun, s MWafiogae and Cozprom continue o
disagree on 4 revised comracmal price for the
s, he Fuui:ﬂen.'l |a-|.'rn-tl.'l. Amil with Ukraane’s
anmnl n:.nuun.p-linn rrl'p.u pairmeied o b as
mincl as Gibom, the country msy necl (o st
Ik inng elsewhi=re for gas

Help mew be at hand ahwough, widh Germany
cnergy fimm BWE set 1o stipphe up o 18cm of s
pexyear b Ukradne froom Apal dhisyear and Skovakia
J.'Ed.i."lllj!l’ Btpﬂ'l:l Bt I.'Eill.'llfl.l-l:" ik I'J.IDILH'TJ. IH[H"'J.II.I'IL" ik
supply the comnery witly Sheni of gas a vear,

Ar presenr, MNenish believes thar Enrope s
unlikel uwr wrn s back on Bussian gas aliogedwr,
However, the Ukrsine crisis imany prompd a number
aof countres 1w think seriposh aboan diversifving
thieir existing enengy sources. W are already seeing
A e in ihe chebsae over frcking and procucizon of
mon-comventionnl gas and an incressed inieoes
cunl amd puclear sonrees of energy,” dae svs
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Shale gas revolution

Sharples, however, doubié a Exropean shale
revolution will be on the cards, "Since Exropean
wtabes huawe |:u'g||nr bewels of F-l:r|.|u|:|.l:il:r|| dL'IIJ-iI:r,:]
different system of kand ownership anil property
rights, and & high lbevel of concerm gbowe the
enviranmental inpacts of shale gas prodiction,
mosl experis seam o agree thiat o i peal il
the Americon “shale s revoloion” in Europe
remaing unlikely,” he sps. "While concerns
aver e THIlI.H.lJu-Il:| aff Raisaann i deliveries o
Evrope vin Likraine are stimulating interest in
shale gas praduction in Eurape, the commersiad
andd envirommentad conditions remain fur from
optamal o s development.”

My worulbd have thoughn w rethink might be
necessary when the news broke in My i alver
ten yesars of negotiations Bussia’s Cagprom had
finally inked a 30vear dieal with Clhina Madomal
Pewroleuwm Corp 1o supply 38bem of gas, staring
i 20018, Although the move will ransksim China
into the world'ssecondslargest importer of Russan
gas, Surples sys the deal will hiave a miniosal
it o Bussia’s gas relations i Eumope.

“The mapor effect of the Gazprom=-GNPG cdeal
is symbaolic, insolar as it shows that Eungope is
no longer the sole large-scale export markes for
Pinssninn gau: he LHLE

“There is o physical mirmstrecoure conneciion
brewween western and eastern Russia, so Gazprom
will ot be able o play Europe and Chim off
mgaunss each other. Abo, the wwvestmens in
new gas producion in Yamal has alecady been
made, so wvestmrent in the development of gus
prodection in Enstern Bossia will mot prejadice
the development of gas production iniended for
delivery 1o Enrope.”

Albough Exstern Europe md Latin America face
very different enengy challenges, infrastrocinrne s
ome obsiache e peo regions hove i comimnson.
There 5 & dstncs Bck of mfmseaciire on Dol
sides of the Atlantic,” sws Nerush,

Eljuri agrees that infrastrvcomee moy be the
bizzest single challenge fwcing Venezoela's
CIETEY markei 0 2004, ‘Nomeronis  mossave
npstrein invesunents o the Orinoco Bele will
only be successful if the proper infrasurucure
in prut tn place. The bwesunent climale is
pemse mrvl iloes, strocierad prulr'lﬂn': will mot he
solved in the shor serm.” Tha said, she adds
thut Venepuela s sl expecied o become the
hi“ﬂﬂl ol selber o Choame i 201 4.

For Alluusi, instinions, nit resonrdes, are the
answer Lo Lain America’s energy problems. “The
region must develop instituions thar modseain
productve dynamism wnd generate regliencs (o
externall shoc ks, And rather than being modelled
on foreign expenences, tose msHinikons miis
reflect the local charactenstics of each couptrr”

Ruth Green is a freslance joemalst $he can be contacied
at ruthsineadgreerdigmall com
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K Energy focus: the

Concerns over dwindling natural resources and energy security in the

EU have intensified the global debate about fracking. Following the
Conference of the IBA Section on Energy, Environment, Natural Resources
and Infrastructure Law in Berlin in April, Global Insight speaks to leading
experts a key issues in ragl.ﬂa'-llun, practice and policy.

water = is nothing new. There have been “fracked”
wells in operition worldwide for decades, with

mnuhﬂt:rﬁugmgeiul‘mﬂ exploration, But
e pitniral resoaroes dechlne and concerns over

~energy security and the evwironment hdghllm.
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Russia‘'s energy grip

The escalating conflict benween RBossia and
Lkmine means energy securiy has climbed 1o the
top of Europe’s agenda. Bissia currently provides

: :l]J[.III.I'x.IIIH.I.IEl.?'u thierel asf [urd:lr.u":-q:-il agiel gas, and

mrany counies are looking to fmcking as & means
of escape from is energy grip. Ukraime sirmed &
plvear fracking agreement with Clevron last
Movembeer, and Poland has isued more than 100

Cghale goas exploraion concessions — albein wish

mixed retrns. _
"The opporminities associted with fracking
wre. sigmilicann and can be o financial windfall

10 a region,’ says Brian Bradshiaw, a pastner at

JUNEAULY 2014

Morgan Lewis & Bockins and Chair of the TRA Cdl -
and Cas Commitnes, “The nmurml resources thay

can be recovered from fracking operations are

sufficient o peroit eountries that are currently
importing namral gas w0 gready curail imports

o v hegin 1o expor.”

Fro-fracking sentment 15 B from. dnanimnous,
however. Several countries, mchiding  France,
Cermany, Bulgaria, Romani, Luxembourg and
e Crech Bepublic, have imposed Fracking bans
o moratoriunms on the groumds of epvironmental
concerms sch a8 proumdwater CompmminG o
E:F}Eﬂmjﬂj-ﬂ_l_ﬂ. and meethiane leakage.
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I you could comirol all the pollution anad
leakage of methane then in dveory. you woukd
have a foel that produces only half the o
of OO as coal,” savs James Thormion, CEO of
CliemEanh, a legal organisaion dedicsed 1o
envirsmmentd activism. "Bt the conoerm is tha
there are in reality kots of problems with i’

Thornion  concedes  energy security Is an
impornant consideraion for many countrics,
however. In Polamd, ChentEanl i devising a sei
ol mindmum enwwvironmenial criterm o moke the
technology as clean s possibie, he says. They are
sving, that, whitever lappens elsewhere, they
will hiive 10 stary fracking if thiey ane to move myay
o coal withou having o rely on Bossian gus.

A regulatory jungle

[ill:'n'-nll:.'. thiere are po EU lows 1!t|'-.lr||:.
adilressing  fracking. Instepd, the process i
comtmalled by a series of esvironmentad riles
alreaady in place, meluding those mckbing water
i:HIH'IIIi.l:-I'l. hagsrdons waste amnd ermissons,

In December le vear, o legally binding EU
directive wis defeaed Bollowing heay koblwing
froamn pm-lr:u l:i|:||!|; micmntsers, mchulmyg the LK,
Poloasd i Hungary, Instead, aset of nomn-binding
recommendkations were puldished, and members
were kel o |J-|'-m||||:¢' a |'|u|5iir ‘seomecarel’ I
June, siating which nules have been implomenied
Il whe resubs are snswisfacoory, e Eneopean
Campmassson oy s dowr ey el rulbes awexn v,

The EU does pod hove the power ko AT
fracking.' says Thomon, “Rei what v can
dio = a8 with ali |I-'l'||1lliul.lll = 1% [k [-'.|I|II|:||':U|
corslitions on i’

Conor Linehun, Hend of Enaronmens S
Flamnimg Caooup an William Fry, session Chad
at the SEERIL conference amd European
Representaive for the IBA Environmend, Health
and Safety Law Commines, believes the EU i
dloing o good job, “Well before the emergence
ol any serions dascnssion nl'llurklllg i ihee LI
it mhreachy hod o place o comprelie nsive and
witli-ranging ser of sowvirommental regolatons
ihat am= :|p|1.1i:r:l|-]|.'- 1y fracking.”

Bur Mutthew Towmsend, hesd of he
Londen Envircenmenial and Regulaisry -
Law Croup ar Allen & Owery, sns i
the lack of colesion geperates
perplexing  compliance ssues
o Lsivtly clecdnes el reguiliiors,
cresing o sromg barmer fosr
enry, “We have myriad regimnes
ikl applicatle B
onsdre frwking actvities and
shile s explortion, pone of
which were desgned witly those
activites i omindd” he wos "I
1 |;|||:!i-:h|' hieadache for 1|L~1.'-|'!|'|!1-:'n
tr pevigabe b oway throogh owhag
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‘When [the US Clean Water Act] weas written,
preaple were thinking aboul big companies
discharging waste water into rivers, not

frumpnng chemicals underground into aquifers’

James Thornton
CEQ, ChentEarth

can only be descnbed as a regulatory jungle
.I-II ||.|'I.-|' o] IILIi!:u-.i_ i.-||||||1i1-:|'\-!i SVRLCINE h.l.-l:||’|. T il
very |.:_'-hu| I||1'||-\.,' ;

Clearer, more woilfesd regukbaisoms womlkd D
wleomed by esvironmiental  parties. horntean
belives  that  regulsory  gaps  mean Ty
companies can “get away with murder’, Taking
the LS as an exnmiple, he explang “he [L5]
Clean Water Act is the |||A' Liiws ||-c"-i£|h|'|| Il
protect water, bt it was mor designed for the
proflem of fracking. Wihen it wod written, people
were thinking aboat big ¢ u|u|;..,|=|'u-. discharging
wasle wWiler into rvers, nol pumping chemicals
irderground e squifers.”

He pebds: “Companics nesd cortamnty for thei
i|.|.'|.'-|"\||1|.|'.|l|. .i|1ﬂ rl-l.ix ] '\-:|||1|'Iil:|||_". | 5"|a-||| L[
e Envircnanenl B,

The Colorado story

Whille the U's may be beading the chowrge
fracking 1echnology, regulations governing the
practee are By lroo coheren. One US saee,
however, is aheacd of the gane, Scom Anderson,
arter Hogan Lowvells, told snendess at the
seasion on Ividranlic fracking an dhve TRA Biennial
SEE R, Conference in Berlm ilust Coboracdo has
'I]Jl' Tiacksl -||||I||'|r|'||r'l'l'\;.1.|' 1|.ll Li||'|{-|'-|'].|li'|'|. -clil
aikil s :l'-.'.'h';.lljllllﬁ' i the LS,

S deraelo Bias o well-ebeveloped set ol brckomg
regulations, which have been :|-:!In]:-||--:i o thae
|msn wix 3.':-,:4-:._' sovs Professor Don Smibth, Ediior of
the IBA fourmalof Energry amd Nabunol Reseuroes Lo
and Director of the Environmenia] and Mool
E,l"'.||1l.|:|-\ E'FHLF.L.I1|| il I|I-|' 1 r|.i'|.-|'.|n\.ir3. “|. |:|r';|'|.|'|
(U5} Snrm Collese of Lase ."-:lu,ll.lh'I{. A mare
compellog Fctor in Coborado's developient,
:";.|1|i1]'. |||'|||'|.'|"'._ Wiks I||-|' 'S -h.i":hlllll -.I:'I!' Bik
aildress “oil amd gas developisenerelaied xi
crdsstons by Becomimg the Arst in the ation
= and perhags the workd = g0 regolate mpethans
CInassIons. i pEbEmd greenhouse gas'

The “Colorsde @ory™ provides an inspiring
||||:u-|u i bor the Obsamn Admanstraton,” Smith
.|||-€!'\-\. '[I: [IER LS sl ||I.'||'.'i.||r' 1l ] |'|.|t|.|||:- 1||1'.:i|i|'|::
Bluepring for much of the world.”
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INTERNATIONAL BAR ASSOCIATION CONFERENCES

UPTO 5.25
CPD/CLE

HOURS
AVAILABLE

Hot Topics in European Cross-
Border Commercial Disputes:

Brussels | Recast and Recent Trends in ECJ) and National Case Law

11-12 September 2014 Palazzo Turati, Milan, Italy

A conference presented by the IBA Litigation Committee, supported by the [BA European Regional Forum

Topics include:
= Brussels Frecast: New rules on risdiction and enforcement = and what about arbitration?

¢ Enforcement of choice of court agreements: Soling old problems and facing new ssues,

from “torpedoes” and anti-suit mpunctions to unilateral jursdiction clauses

* Jurisdiction topics in oross-border finandial disputes: ECJ and national recent case law

Who should attend?
Managing partners and heads of law firm litigation departments, litigation
attorneys, corporate counsel, other corporate officers responsible for the

management of libgation, palicymakers, academics and anyone nvolved i

managing and sohing complex cross-border ltigation
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Environmental concerns

One of the pamary esvirommental concerns,
particularhy in ihe US, i pollution of the water
supphl, "There are 4 lot o exiremely  oxEc
chemicals thar are used when you punip e water
ik i pock inorder vo boeak i, sos Thormeon,
Perple get upset by tlwe ides ol mini eanbguakies,
bian waner poliutien is & real Bae. You don’t wan
to pralbiane an aguifer for 1000 vears.”

Speaking to Glebal Fasght In o recent
imterview, Rianca jaggern, Founder and Choir of
the Bianca Jagger Human Righs Foundarion
and worldwide compaigner for buman rights
anel environmental proreciion, agreed, "Waler
is erideal for our survival. Why wouald we
endanger our waler sources:”

However, Bradshaw believes that many of thes:
conceris have been ‘unfounded”. There is no
docomented case i the US of contmdnation
of ground water from fracking operations,” he
savs, Most of the cases, rher, have fooused on
miisance o trespass, ‘bur cosation has been
very diffacule o grove”,

Theere are alss serbos worries about se-called
Tugitive emissions’, mainky fom  leakage of
meethane, "I a sgmificant amount of methaoe is
relensed and those releases are pot coptrolled by
new regneliions, then thee fact dean barning namoral
P EIIHiL Ieu{:ﬂ:e uﬂﬂl.' b= iaFfamt Lﬂ- e el
emissions, which is a2 more powerfol greenhonse
g, explaing Lee Pacddock, Associnre Dean [or
Ewvironumental Soucics and  leciorer i ke o
George Wishingron Universaty, and imember of
the SEERIL Arademic Advisory Group.

Colormdo’s regulations are some of the firs
o tackle the isue of fugiive emissions, but,
according 1o Thomton, a repon from the LS
Envvironenennl Prodection Agenoy, commissiomed
by the LS Congriss amd due 1o be published Laer
this year, may show methane emissions are higher
il [recking openuiors are claming.

‘Many of the [environmental| concerns
assoctated with fracking have so far been

unfounded’

Brian Bradshaw

Moraan Lewws & Bockius, Chair of the iBA O and Gas Commiieg

Shane Freiiag, Chair of the IBA Witer Law
Comnindues and Co-Lhalr of e Enengy Markes
Group a Borden Ladner Gervais, Cansds,
chaired the session on hydranlic fraciuring
wthe TRA SEERIL conference in Bedin. He
believes fracking cam be & swecess provided
sirong mitigation polickes are in place. "IF vou
break i dewn 1o s ndumenial level, fmcking,

IB& GLOBAL INSIGHT JUNEMULY 2074
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like wny other extraction activiny, has a pateagial
impact onm the enwironment, which arguably can
boe mnamaged i bese praciices are followed.”

For same, the lack ol credible. informaton
produced by vested imterests on both sides of
e dhebone s mond died the ssue, doing Bl wo
allay concerns, It is hoped that the forthcoming
EPA vepon will help clariie much of the
misinformarion,

Fracking is a read concern everyvwhere,” says
Smith. “1 think the reality is thar thee ail and gas
indusiry has doe o poor joly ol explaining what
ey are dodng.”

Cme relatively unexplored isue, Thormton
says, is the potendal CO2 prodeced by wrocks
iranaporting ga acros Europe. "The US already
his a welldeveloped pipeline system in place
o transporting nataral gas, bat than is oo e
case in the EU; so v will have o b wransporied
by chiesel irock. Ko one seemns o have done s
cale ulatkon mnd it needs investigadon.”

Towwnsend, bowever, believes . “there s
sufficicnt scientfic evidence o e nsks are
understood and can be mannged elfeciively’,

SAI RN 1|_
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Fracking, like any other extraction activily, has a polential impact on the
environment, which arguably can be managed if best frractices arve followed’

Shane Fraitag
Borden Ladner Gervals, Canada, Chait, (BA Waler Law Commities

A matter of principle

Ill e wiirils il _I.l_ﬁ'.ﬂﬂ_ I||1' |i||:_;|'|'||l|_l. |||I|\ri 1fl
for many is: “Why fracking, when we could inves
m renewable energy, which will not canse e
L TR 1;;”-\.1 4l .|:|1||I||_||'|-'-'

Whik
hard e adclress regulatory ssaes, e feels dom
ultemately  there  are  bigges
||1|||-\. i||||'~.|| 'H.l..ll\.l' Iy | [T |||||.-I|'| ||.|:|gr- l:-|-:l||=|'|||

Litiehan believes the EL -js '-'---|l:1|||.1

ervirnnmenial

15 Mo &0 nrgent Ui, a8 o miatter of procgale,
the shale gas ssne 15 one thar should be seen
||I||||.|.I1!'|' i|| BETTIS of |]i||I:|I|' ||||'!||3. |-'|'\.-||I I|'|:I,I
perapecive this s simply incomsistent witly e
EL's atherwise progressve climate policy.”

1 Ln. -Il\.l-c'llL[-l_'\- e
comeept’ sl e hean of the ELTS * precautionary

.|.||'n ;hr'rlll !|I'||II|||.JII.EI'

principle’, but argues thar ‘it needs o be
halanced by coumntres’ encrgy securiy needs
I||I|| .|f'\-|=il'| 4] |I "] - (T8 .||ir'| MY e CNerEY SORIET es,
which the Russkan/ U krainian issue has par oo
ship (orus”

.|'-|'r'il.|"_-; b S '-l.|||' ||I:|'ih||:l i'a I-.|I-c'1'|||'|'-c-|' el
ac frdal III'||I:'r;|'|.|'I'|I'|.'i|'||.:I| e pisk.” Beee savs, " A
presably, gwven the mimber of wells thag are
conmmnuming e be racked, mosi i :-p-lr' helieve
the benefies are greaer.’

For many, the jury is soll o, bae facking
will remain lirmby on the agenda of the world's

|:'.\,.||:|I.; |'||:'!l_l|'r. |.'\.n'|.|-|'\-|1l I -.l'\-||:|'li||',|' L @
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The Law of Energy
Newr Devedopimenits wn Subsurface
Production, Transmission, and Storage is the
SEERIL AAG' latest scholarship text. Edited by
Donald M Zillman, Adeen McHarg, Adnan Bradbrook
and Lila Barrera-Hernandsz, and
co-pubdished by Cxford University Press, it
5 a comprehersive and imterdisciplinary
study into the law applicable 1o the
field of the production, transmission ™
and storage of energy
underground, See tinyurl.comd
EnergyUndergroundQup

Hannah Caddick & Content Edior and Rebecca Lowe

Sinicd Reparier ot the (B They can De contacted at

hannahcaddic kEint-Barong and relbeocl [owednt-haf.arg
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Central African Republic:
humanitarianism and
international law under threat

As violence and attacks on humanitarian agencies continue in
Central African Republic, the International Criminal Court must
prioritise investigations and prosecutions against those responsible
to prevent the situation spinning further out of control.

KAREN MACGREGOR

quiral  African  Republic {CAR) is in
GI!I menl.  (ver  the past 1B months
anternecine viglence has leh coomless
thousands dead and an estimared 11 million
peaple, absour a {uarter of the population,
1!:+.|:|?|'.'u'-|'1! [roam thear hoanes
The conflict has is roots in religious rivalry
bepween minariny Muslios, who make up abot
15 peer cend o] the [l-e'-plll'.u:lu|1 and sre |:||:|.i|'|I:.'
i the porth-east of the counery, and majorny
Chrstians (making up abour 80 per cent of
the populaton). Bur the sitvation cannot
he l|.iu||11:. charactersed: regional econonmic

IBA GLOBAL INSIGHT JUNEAULY 2014

rivalries and criminal opportnism are also
at work., Séldka, a leose comlition of Muoslins-
dominated rebel gangs, briefly  held  the
wscemdance and sered contrel ol the |'.|]:-'t|:|.I
Bangui and, consequently, the government, i
March lnsi vear

Seleka's conirol was bruwiil, scarred by exim-

.illllil.i-ll pecntions and other rights sbuses,

and  prompred the creation of the mainly
Chnstien  art-belaka, meaning  “wati=mas bee e’
= self=lefence militia comprising mainly roral
votiths armed with a motley arsenal of shogguns,
rna b bes el spars.
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Undder  imense imemational  peessure;
Seléka surmendered power and a new berim
gowernment was annoaoced in January, with the
former mavor of il capital Banguoi, Catlwering
Smmba-Fumi, s inberime president in name, o
|.:|.L"]-L'i|'q: a ﬂi:l\'\t'rllijlg infrustriic e,

The viokmce b mken r.||:||.'r 1Ir~|.|:.i1r the
presence o CAR, a former French colony, of
some  JAMMD African Undon, Fremclh amd the
Enropemn Union peacekecpers,

Wanted for war crimes

To complicate matters, Uganda also has more
than 408K mroops i GAR, pursaing the Lord’s
Resistance Army, whose leader Joseph Rouay
and four other top commanders are wantesd
Iy e Internaional Comina Coon (10 for
war crimes and crimes againsg hamaniy, And
Chadian roops serving with the African Union
forees were, acconling ro a Homan Righis Watch
repart earlier this year, complicin in xssisting
Sélcka lepders implicated in the oormre and
Lilling of covilians,

I Ageril this vear thie Linited MNaions Securiny
Counctl, 111.'11.![!}' concermed abou both  the
e teroratingsecuritysiiuation wind the escalation
ol engoing liome rights abases into full-bicown
genocide, approved the establishment of the
12, 000strong  Multidimensional  Integrated
Suabilieanon Mission (MINUSCAD in CAR, with
o msndane il 30 April 2005,

Drespive ias mineral wealth and natural resourees,
CAR has long been in o state of dvsfunciion,
plundired  in twm by colonial France and
successive homie-grown despos, and andbocked
in 1|riﬂl||‘.u:mr1- whin themsehes e inuirulil:ml}:.
fragile: Chad, Chaneroon, Conge, the Demooriti
Repubdic of Congo, Sowth Sudan and Sodan.

Although it became independent in 1960,
CAR's first multipany democratic elections were
hieled in 19963, simee when dleodon has aliernaned
with e d Vet with metronomic regulaciny,

Seleka borces hinve been rm.p-cmsih'lr Four seTmones
Doy rights  alvses,  incleding  massicres,
rapes, enecutions, wore, and e barning of
Dnmelpeds of villages

Following the swccesses of thee anb-bafake,
retribniom was swill, with mosques hiirned down,
at beast 100 Imams executed and, goce January
2004, several massacpes of Muoslims resulting
i more than 1,000 dewths - whar Amsessy
Intermatenal lis  describecd as EI.'IIIJI'."JIEIL' and
‘an exodus of historic proportions’ with mos
Muslim fmilies flecing CAR

Amnesty describes the fightng in the wesiern
pare of the CAR as ibe @thnie cleanstng of Muslim
rivilins” and has heen hamshly critical of the
international community's response o the crisis,
It motes thau peacekeeping woops have been
reluc bk o rlliilluung¢ ihe eab-babeka, ool slow o
protect the tlareatemned Mosding mimerin,

P (e T

Nigeriehased Razak Atonwa, Alrica Regional
CHficer for the THRA Hwman Righis Law Working
Cyoup, highlighted 2 Human Riglis  Waich
{ HEW)} report af & H.|l|"|| 20014 afvan r.'cpi:'m.-vd
ilie lawlesiness of boily eaad-felaka aned Selcka
i perpeirating gross  violations  of oo
rights. '"The report siates that the peacekeeping
lorce has been largely ineffective,” he el
Ceboberl fomght Funlier, Amnesyy Dnternational
found  peacekecping forces had “wcquissced
o violence in some coses by allowing abusive
apb-balrka militins o fll the power wacuum
created by the 5élika’s departure’,

Ini e sl few moniths iliere hos been a
resstrgence of L R T, 1;l."|t:|.'in CAR u'illl.:.rhll'llnp:
new emiplaasis. In the most recent viclence i
appears. tha  homaninrian ageocies. such @
Meddecins Sans. Frontieres, or Doctors Witheout
Borkers (MSF), have bBeen deliberandy nirgeved,
These organisaticoswork o ensuge thar the fragile
web of health and oueritbon services remmalns
aperating in @ couniry where fnrnal govermment
infraserucrire s viemally nogeexcisenn e sl
half of the populaion is in geed of aid 1o survive.

Inm Apnl, 22 cwilians, mchiding ihee MSF
wirkers, were killed in anm atack on Boguila
Hoapiml. MSF has managed e 1150 Hospinal
i Bgrnila stoce 2006, and administered primary
il secondary healthcare o an  essimated
popubation of 45 000 living in the region.

“The tradition, enshrivied in international

law, of allowing neutral humanitarian
tnterventions to assist both the military

and civilian casualties of armed conflict,

is under pressure’

International law under pressure

In protest againss this colminaton of o series
of miacks ageins s workers aml a leck of
comdemnation frosm AR iraansitismal
governioment, MSF brefly suspended s normal
operations = it has 340 imermational sl aml
2 CAR sall in the conniry — confining is
work b ensergency coue.

Boch amecks on healih workers . aie nod q:lnhr
a phempomenon in CAR, notes HEW woed e
Safeguarding Heahly In Conflice Coalition. Thee
sdinon, emshnned m inermaional B, of
allowing maaitral  Biumanitran inlerventions o
assist baoth the military and civilian casealiies of
armed conflicy, is under presure

A joint pepont peleased in May reconds tha
humdreds of health workers have been atiacked
wn dogens of connisies lIm]El.]_{uillg comflict oo civil
unyest. The avacks inclade the killing of 70 polio
vaccinsuion workers in Pakiscan wnel Nigeria,
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‘Clearhy the ancks on linman i

are in breach of the Fourth Geneva Convention
el 19 Rbanwa iells Gilelerf Jr.'l.';;“'.! "Howsever,
il ]..l'\- HLL ||'!|'\||I||_l:|:| T DEE |h.l' I|<'|I|| ill stich
internal armed conflicn for humaniarian laws o
e dsspegardedd, This is becanse the parbicipants
mre |:||5.;|-|:. iEmorant of the Genovn Comvention of
its applicabilite oo them.

The Encugly Propect, el tjs bo end genocde
and crimes agaunst lomanity, aothored @ pepon
5] ".1|". ihis v I||.1I ||||':Iliri.|'- a |||I||||||'| 5]
melarive |:- mpodlest interventions — scaded LR LY
the backdrop of vistly expensive and so B
E1CEE] i|||'||'|'-\.ll'|:|.| |.|:g|'-u.||-:' :|'|I|'|'||.|Iil:|'|.1| J'll'.-.l ==

keeping elfors — tha might make a difference

The Enomgh Prgect suggess a 'Ill-rrl-|:||-|||l'
[Hiace HTICERS, W Inisre |"¢:|||I":|'I1|-'|| msclialors
worrk with each individual armeesd group darough
local negobabnons, o counter e decentrzlsed
ke o the conflict i CGAR. The LN, World
ﬁ.:uk .-||li. i|'|r|'l |'|.:Ii- Th ll-\.l||-cl|'~| I-J'I-c|| Jis I|||' I'[

.,,||..|||.| BT i|| i |||||.|r||;|g I||.' [LLCY Tl 1Y Ll ]
apcd prosecite thoses pwst resposnsible fog the
'.i.n.-|-:';l| . This '\.|||||I|li 1 fiscle I||r' i|ii| i 1~i|||'!i1|'
and namiral resource rade thear has funded boah
the SE1EKa and the > vl

Further, the I shoubd * priontise imvestiguinns

.-|||l'|. |||"-:-'\-\.| H.Ilill - .|:_;.|.ill-..' I||-'u' Rl |'r"\.|'|:||.|\i|||l'
lor the saolémce, mcliichng tlese aiwalved
rirxuial vinkence amd economie cnminal scirane

e UN Commissioas ol ||I-\.!II||:- i CAR shumalkd
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|-\.-|||.||1||.-.I|' IS T RIS i||'|| L1l ll.lli-c i df |||I||:.||l
rigrlaes ancd Bnmandiarien B, wlale the LN !::-.l'.h']
af experis on UAR should recomimend argetec
\!ul:".;:lll'\ il I||l.1|' i|h.||!'| o1l ill. r||-:- '.". il il e ||E
THYLTTR N ERIN ERELS

Encugh Project's report abo calls on il TN,
|"| I mmel oahver di

% 10w sk i'\.-:ll'\u [ K] ||-:'|.|| I|||'
FUAC TR TR “dieliver basic sty services such a8
funcioamad L -||:|I:|Jh. schals, pelce judges, [x
collecton, and general siue adminsirtion

II.I.l.llll.'\.'.l. IHII wies flae l'||. .-I:-_{h F'rni-'l I.\..1||£!l|l.-.|| h
el = @ vy okl &af & '\-\.:'r'||-.i|1l_r‘|1 firrse bl coarllict
A coordinated  mvestigation ol humen nghts
abusies T |'\-I-I'I| sles .|'H. ||i'.l w124l |"i|'\.l|!._ ir 'ﬁi“ '\..-"||-c=|
i signal oo perpseraters thar dlee ineermacicmnal
commniy will under no cironmstances comdone
stuch arocipes. Seconclhy, it will serve as dsermence
e all shiles v destsy from any funher aces of sl
kindd, Finally, it will asd in the reconcilistion
process if victims are nest ssured that justice wall
b allcvrme il rI‘!|'|| .“d'||.||| T

_'I.l«. AR EIALL | B LY I||| R [0 | |'|.|| 1 |||||||. 1. _|I||.-|HII-\.,|I'|
o pesolunons are L imore sty bormniaed
||||E:||'|||| V1wt |I i -|||||. when I||l:' [:-l.:l..&'lllixh dal
viobence see themselves ander threar = throngls
prwckly’ peacekeepmg, 4 slult m foriunes oo
prospect bor a future fole = that a road o peace
|||-|3. [ III'J_'C-\.'li.lll'II. @

Earen MacGregor & a freslance g
contactad 3t editorslNatne s Com
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Chilean exiles

A recent landmark decision from the Americas’ highest human
rights court brings long-overdue hope that victims of torture in
Latin America can obtain swifter and better access to justice.

NEIL HODGE
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s alter the stape Becune sware of the B
He absos claimeed that the pemiion he had been
FeCEvinge Iieeinn Lk ECisimE o W boss ol
s gl durimg the dictatorship) woas srsalthcieni

corver g needs moexile, and that e aocd bos
famiily have been anakble o benefi (FEel AR LT
nendely amed eouenady  TerRrEL e PrOgrAmImes
aviibnbile o igriore victims ki e

Justice for victims of torture

With help rom Londonsbased - organisaimnon
Reddress — a himian vighes g1 upe Iein seeks o
il ToriRTe e |||i|:.: UEHeE or sUrvivors — e
chkl bas cose o the IntersArerican Codninssion
ot Himmn Hl his i ) s | [T case was 1hen
ransferred we the LAVCHR 30 ]

I s udgment at the cnd ol lass vear
Conrt ordered Chile o continme and finalise o
CEITNENGE vy esiagmiticem “within o reascnalble time
miro L@ allemed i :--_'J|'-'. s bia s SNEk e ra
v Liarcia Locers between Bz arrest m 1908 anel
IR |"q.|:.:|'\-.| i 1975, suml 1o ||.:'. AT L BRI
N compensation for moral domages o iEsed] T
LiE sxoessave delay 10 LTINS Al ISR
into s case, notmg that a least 1S vears, 10
apiaths back !-.I"-\.-\.l.l s Uil brse desiirog dsl

2 et somweime before Decembaer POSE, anel
when i siaried o jvesingaie m S0 L, whsch wis
11 II|I|I|:I||.I.'- with hiis disslility aepad T

\evcording to Redoess, i is the first tme th
Lot s deciched the cote of Gk IWmg sl vivoe
ixl NN - FIgdis v laritns wnder Pinoched's
FLITH AT 1 [T viid i el TR nEE  subdect

torture ad fosced exile. "We weloormm

nachrmient,” s Carks Ferstman, clirecior of
Redress, "as i recognises that tofuare survivors
- exele tocay snll bBave the nght @ justce anc
reparation tlespite belng oautsdde ol the conntr
arnda -"l_\_.ll-il-"\-\.'\- ol thee [ERLEAIN ol e [T
ik orrane il aalBers sopiye i Lo R Ty WO Ky
il temaees i the sune Sansaieon I:l'"'.|.'l
paricielark vulnerable victims who hiove been
dienied justice for many vears

1B Coure urged CEnle o provide aceageat

Al ok



ix

weanment in e UK for cominving medical
ancd pgychologica  adbments, given than il
N Commikies :Ll.-lainsl Tariire = which
monitors  couptries”  implemeniation  of e
Un's Comnvention against Tormure  and Chher
Cruel, Inhuman or Degrwding Treatment or
Punishment — had encouraged Chile 0 enter
bl Cooperalicn  agreciments with conneries
Brosing Chilean woriere survivors w ensune ey
receive the necessary medical reatment. The
Conarn aba peiteraoed il Chile should provide
fadequate, effectve and prompt reparation’
Borrmiere wic timns, sis wiell as ||1:|I:'|np:' it rr_.m.il'll-l- fiar
victing o challenge the repamtion  measirss
already in place cdomestically.

shannldl be accessihle for those lving shroad.

Human righis groups hae welcomed  the
Caonr™s decision, “This &= a F-ﬂt!l.'lli.'re J'llli’JIE. Tl
Chibean stabe must now ensure that Garcia is able
1 see those who wrured hitn fsce e cours,”
savs Cundalupe Marengo, Aanericas progranime
deputy direcior s Amnesty Intermational,

Ferstonan believes that the case s significant
beecanse 1 is the firse real pormre case 1w go
beeforre the IACHE for Chile. “There have been
other cases sboa the Finocher era bai i is the
first case 1o deal with 1the provision of remedies
forr victims al weiore,” she s

According to Ferstman, “the jodgment cdeals
wiith ilie particular circomstnees of the 200,000

‘We welcome the judgment as it recognises that torture
survivors in exile today still have the right to justice
and reparation, despite being outside of the couniry and
regardless of the passage of time’

Carla Ferstman
Director, Redness

Furthermoee, the TACHRE said dha  be
courney s Decree-law No 2091, ihe so-called
“amnesty law”, shousbd not constitate an obsiacle
i ipvestigating the o in Garcin Lucero's cise
of prevent other vicdms rom obaining justioe -
o stamce the Court Bas aken previoushy.

Chile’s ammesty law was  promulgated on
18 April 1978 by the then miliary junt, aond
gries mmnesty bo tall persoms whies comeitid,
i parpeinalons, .:Il.'rllmplil't'!i or n:nupir,llnn
criminal offenees [L..] between 11 Seplember
1978 and 10 Marcl 1978, provided they are nor
currently subject 1ooa wial or convicted”, The
begisdanion — which has nor been remened from
theer Chilean legal gysiem, and remains in force
rJt':P'lbr whimt e TACHR las I’.H.'l."ril:lll.l-l}' skated
in ovther cases = lios 1'1"F|:H'ti'|.1-'l:|.' legitinmised wnel
begalised impuniiy i Chile lor crimes against
Birmanity during the dictorsbip and thereafier,
sy bwyers, Cither couniries in the region, such
as Brazil and El Sahador, still have amnesty laws
v provect the milicoy from prosecution, while
Al“l.-l:ll:illil. el e J'E'LL'IIII:II'. l'ru'gu;l}', have
pemved similar decrees

Chile must comply

Childe s o comply with the judgment within a
veear, and puhlish o sumenoary of it o the the Ofcial
Ciareiie. The Fllll_iul:l-pmun: should als be masde
svailabsle (for e vear) oo an officin] website dim

| | Kl fine P Sititaml &f

praple forced into exile, Carcin came 10 the
Uk with his family and becanse of his injuries
be never learncd English aned led an isolated
life. He also didn’t get the necessary healbth and
medicil suppon for his injurics. While Chile has
put together a progromoee for survivors of 1osiire
Iiving in Chile, it doesn’t benefit those tha ane
nvo Iiving there as Gorcia Loceno is exeluded from
these benefios. This judgment said thar Chile Tod
o responsibility w deal with the consequences of
this; Chile is responsible for Gurcia being in the
L'k, 30 Chile is responsibde for ensuring ihat he
bras access 1o bealtheare and support.”

Ferstman  believes that  the  judgment s
inieresting i several oilier respuercis, “Ar the time
tuit these evens wok place, Chile was not pary
of the American Copvention on Human Righrs
which means that the Conn did not focus on
the crime of jorwre becase U did noe have
a respomsibibiny under the Convention. Dstead,
|hr_i||tlgmr.l1.l: focuased on the falare of Chile o
deal with the cominuiog impact of the tonare
hiat ook ||]:|1.'-e' J-q:-umnllg the 1073 COANpE The
financml seard deals with the contmeed degsiad
of justice mther than the B thar onore
occairredl,” abve savs.

Funhermore, Ferstoan points ool thar e
Judgmren alse recommenids = bon does non force
— Chile 10 enter o cooperathon agrecmenis
with olier stuaes to are holding Chilean exiles,
For example, the judgment savs thas Chile should
adftvely locnie and copsider providing the same

iBA GLOBAL INSIGHT JUNEAULY 1014
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reparaon &8 awarded o Garcia Lacero v othe
sictims of tormre bving abroad, raher thae jose
WAl TITHE [ clamanis o come lorwand

“The victims of torere wnder the Pinoclie
regimae are mow i i G or older wnd they
el whinll A iheer 10=15% VeI foar € dvule ary iddesd
witle their coascs in s osen time. We are hopeful
il this judgment will iaprove the chances of
reparation of oilier victims of wwenere tiroughous
South America too," sayvs Ferstman,

Hans Corell, Vice-Chiair of the Council of the
A Hueman Bighes Dnstiwee ood de agent of
thi= Ssweckish Caovernment belore the !".Ilrnrll".'lll
Conn of Human Righes bemween U831,
says thae “the most imporane lesson [rom this
jucspment for Chile and for odber stes amdes
thie juriseliction of the LACHR is thad staces minss
nion delay opening investigatons into Ges tha
relate o wetire o oiller grave crimes even i
ihese acks were commoiied ai o tume thai cloes
ot (&l umder the junsdiction of the LACHR
rarficene femfaran’,

"This |:I|:||!.' arses the moment thie staie s made
gware of the alleged crimes,”’ says Corell, “Such
investigaron must e conducred amid coneluded
within o ressonable dme o e ordimry
_||u'i.4=r|i|.'li-:a-|11 based o the dommesic norms thai
will allow thass |E\|Jl.l:l‘~i1:l|l:' o e Sdemifed,
profecited  and  pusdshed, a5 spely our in
prarigeraph 20 of the judgment and parsgraph ri
in thee decision.”

Covrell adde ‘The judgmem is ratiosial aned
wiellbwiinien and it makes 8 very clear whae
thie responsbilitics of the state are in terms of
investigating rortore claims. While each rormre

IBA GLOBAL INSIGHT JUNENULY 2014
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case befope the Conr will be jodged onits own
maeriis, s fair o assume that the conclesions
il bl DACHR has drawn here aboiit the leagth
af wme it has wmken o investigate this cuse will
e applicalale 1o other coumries in the region
if ey howe also been slow o comndoey simila
ilt‘l‘l'iliFllilllH 2

The most important lesson
[from this judgment, for
Chile and for other stales
under the yurisdiction of

the IACHR, is that states
must not delay opening
investigations into facts that
relate to torture’

Hans Corall
Wica=-Chalr IBAHR!

However, some liwvers hove mixed feelings
shout the wider mmifcations of the IACHR
il i.-.i.un..j'n..uu Mendée s LN 1]:u'¢'i.|t FApROTENT
o werrare andd visiting professor an e American
LUrmiversity Washingion Gollege of Law, a8 well as
an ex=nflicio conncl member of thee IBAHRL He
welcomes the decision, and believes the Courn's
request that o summary of the jodgment be
madle smalable o exiles around the world "B oan
interesting mew developanent”. However, hie does
mit feel thar the jodgment will have a soong
MOt G the CES POV eSS of stafes in the
region o sjaecd up oy criminal investegaanm,

Hy sava: “The fact thar thie IVCHR b5 focusing
et bt cases el s slikndngg a lighe on b lack
ol EcERom !:-:r BB BlGECE DO '|1rin|; cilses ey courd
|t||i|'1.h.- shicvabd b seen as |||I".i'|1'.'|'. Bt in berims
of the judgment itsell dieve is Bude dat s new o
will [ st Ay rial concerne The |'~:'|h.1r:|.1i-':-||
figure s o nominal fine really and is unlikely o
lead we 3 flood of claims.”

Faldo Pejlatowicz, a lawyer w1 Asocacdn for
fon Dererchos Crrles (ADCH, @ mem=rovermmaenel
arganisation based in Argenving, and o junio
lecuirer on |m||Hl. imbernationad laow amd hansan
reghis it the Univer '|il_1.' il Ruepos Adres Schesal of
Lanw, ailso dloses mot belicve than thieé udgment has
much impact for the sucoessful prosecution of
lieronic hamian nghes abaeee cases either i Chile
ar elsewhere in South Amerion

Thee kev issue aboan this muling st i
criteises Chile for ns debay o bivestiganng the
case, and swardks the clapmani -:I:un'.t_n;:-:l. for that
= which s essentially @ fine, T, thevelore, don®

anml s | |
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ihink thay i has mech impacy for e rest ol
soanihy Ameeraca, thougl w8 impeertaot than the
Couwnl continues 0 punish countres (o iher
relin FIRE = [ -l=l|- e ||;.|l."||L ! ||-c' LR

Mourkcke Salas, parmer a law firn BLP im
Caosta Rica, says that the Garcia Lecern padgmeen
in ceraindy o CFrs” i several Iespecis ‘I mned
af ms=ell, a favourable milime o this  formem
consttutes ool reparamon for the  clapmnGon
and otheer victines of abuse and neglect,”’ he says
B | wrld IIF"\-\.I!.-Ill' Eik |-.-||'~|||!|| [T | |.||l|||||.||L
dhircispon i terms of TACHR jumsprodence.
Fhe ramonale of the rolimg i@ notl revesing o
r':-.||.|:I||||1ll i."l il|| i|'|!-'|'||||'I.|I|I|I'|_I .|:|||||Il_l\. I||.|'. ‘A
trae Buarst o ||l||-'||l.-|||| chdmes & unliksly’

Slas amer of the rohng s more

sarvs - Bl

sulmiantive issues relates o Chibe's HITRN SNy
loswe. *Althongh liis was nor a determining issue
e tas cade, the Court recalled g decision
Almerrad Areillree e (ke [concerming a Chilean
s i | Ll ||-': |'|h'l WkR M wied n I||-" HERELLS
TIRATE ||_|:.I-\. ol lowing the 159743 .-'.I|||| wliepe v
b ablirmed that this decres lacks begal efect 5
ir i\ CFINIT ARy 0k I||r' Ill'.l'l-"||||-:'l.| .||I'|':|l|=|'.d'|lr||l:l
o Hioman Righes and canmor represent an
cebsticle for the mvestguicn and ponedsoment

Bl Puter fu Xi1biil B

1] I||:|'\1|' 'II"H.II"\-|:I'|III!I' 4 Buu s |||_l:||l'\ v ltions
an Chile," he savs
{Feepall, malas

'\;II||_:||;-c'|lI e mod exiraorcinary, ‘T Gareda Lidcem,

howreyer, helieves  ilmd  £he
1S T [l aticeny ofder Iw the Conrn i 'r:-|.'|:-...|'.
lor delay and omeBsson W0 nermadly

ki, siys Sadas

Vet

'['I-:'-:.l'. CalsCE, O r::i!ll: s L] |||'.|'-"i-_:.|ll' LIS s, Al
ot wknown in the LACHE. The rubing bulds
LPE JErROF e thent concerning the oldegation
The Con

kil |'j||'h By R I||.-|I I|||'~| IIVSESEEERDICETT FThkis] I'u .||.||-|'

-.-| o RRIEIE 16k ;I'I'.I'l-|'.'_'.||l' LOFTIT O IS5
momednely adter besarrng of such coses, ban il
[ )] if b i'\||l Ii.ll||l_rIII'II'i'\-u.l"al.lrl'lli'li'._'.llil.-ll
i kivestirare. This standard comes from alder
precedent sich as Crutierees Soler v Cholsantma and

Yelez Loor v |r'r.'."||'|nr.l.' iz achids

Landmark for Latin America?

Mhese o rulings have belped clarfy cosories
eliitnes witly resgards B0 foriure cases, as well as the
that the IACHE will 12k

Ii._'J:I'\ sinkitiogs coses [n 1990, Wilkson Ceiirerres

limi i [udure Boaemsen

Soler was devmned i ormared by |r'|;<-|' nlhcers,
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aswell as o private individial, in Bogog, Colombia
Ohine of the ke compenents of the o was that
there hael been a bk of proper, desaibed forensk
peclical exnamineitions o verife thae victim's torire
claims. The LACHRE sulsequently concleded than
sates are under the ohlgation o investigae, o
elentify amd wo udge the peopls responsifde for
porture dnad gilier forns of ilkrepment and o
iheey shponbd follow ternatomnal norms of ima
rights ko and standarcds o ensure proper mesdical
exaninaticne e cumied oop o help woritre
vicLs Ding proseciaons.

Jemiis Viler Loor was an Ecusdorian natonal who
wis arrested by Panamanian police in November
200 o eniening the country withaar approprise
documenimion. With mo bkegal wwmnradrm of
awareness of die pnnwdmg: .:g.mm ladeag, Bee wos
semtenced o wo years mopeisonment, bur wies
rl.i'pu:rr!lnrl hack 0 Ecusdor in 9008 Véler Loog kaber
iestified tluw while imprisomed. he woas suljecied
i bear g, bueps, sexial abuse amd Beaiings
resiiliing o cracked skull. Albough e reporied
buis porture aed e Pancumandan Cdhce of Foreign
Alfains initinted an imvestigation, Panama made no
fureher efloris o ivesigaie his (lase,

In s fisr cone mbdressing  the vulnerahiling
of Bregubr and sndocimented migraos, the
TACHR rubed g Passana i November 2010
saving that all migrants, irrespective of migratory
stanes, s e puaranieed dis process ol Ty smed
full “enmpoyineny aned exercise o homan regls
The Coiory alsa rubed tha Aniele 67 of Panama's
1960 Decree Loy Mo 16 = which allows pusitie
sanctons for vinlatkon of the cotiniry's indgration
Ews — B iscomnpatible witly e Inters\mericin

Sopeention o Prevene and Poanish Tormre whien
nisedd a8 o b for iRy incacecanon.

While some lowvers moy oo see the Garcia
Lucern case as a landmark niling. others see the
e as a positive s, Juin Manoe] Gonérmes
Bariol, assismt becturer in human . nglis Lo,
baw e peligion, awd elies a0 dee Universary
of Momevides, Urogriay, sos gt ‘B is ol the
first time that the Count has ordered 2 stae to
iwvestge human Aghts violstons wmler Latin
Asmerican dlicimorships, and i will prokably wol
b thie dnst The compensstion e morad dunages
b also likely to enconrage other ving sirvivors o
brinigg their case bo the Court’,

Humvever, lee adis thun while Chile s oldiged o
cormply i o with e decision, "in is arguable
il ks checmsbon dvoukd e followed b stk cases
regaaching oilier states”,

Ricss Ashemoft, chair of the IEA's Human Rights
Laver Working Gronsp, says thar “aldwugh he fears
ot will mod s thiose s lio commmied the mrocities
direcily browght o justice, Carcia Liscera and his
framily iowld feel prood dhiae they Hove seconesd
sommpethang B more vadualle S the regionnd and
imtermaiional hnnan nghts warme, annd ta s
secairing i mamidsied imnsparency by the Chiilean
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govermnent in rectifving  the arocitkes, and @
reatfrmnoason B an itermmtionad  coune tlaae
chiedovs in reciifing atrocities aod siokations of Lo
are 1 blighe oo oair global codee iemee’.

Camiks Urbina Escobar, project leader an lunan
righits argnosaticn Mok in Colomba, belicves
iha e Judgment is imiportand as 3 precedent in
siengthening huwman rights in Lain Aimeerica,
In Colombia there are thousands of people whio
hive been topuped or exibed and dhis judgmens
perhaps grves more hope for them ihad they can
b o eladm agadnst the Colombian governmien
fowr reparntions and that tee InferAmerican Court
witll uphodd i, she s

Escobar believes thar the Conn wok a wery
‘pragmatac” approsch i ois udgment “The G
effecively focused on the deniad of healthoare and
rights of sippon than explicity on ilae orore
il she sV Tormre cows ke a very bong
e by progress, soo this judgment mey make
SO eSS 10 isiice easier for iomune victns
thraargheunt Latn America,” she adds,

Howoever, while such milmgs may give hoge o
wenre victnms throoghonr Latin Amencs this
justice may be possble, Escobar sws thn enforcing
thee IACHRE'S judgments com be another matie

Heveral countries in the region heve o mixed
revord with reguds io comnplvimg wiith the Couir,’
as Eacoharn "Colombian’s recond B8 moa a8 godsd
m it dsondd be, ol Vemweroels & griting o Nzl
reputEion for apring oul of some sspects of hnman
righits judgimerns then they do nor agree with, The
Caourt's enforcement neeclimisms can be seen a8
weak, which meeans thal connines cn circumyaeng
these rulings, or only apple tee pars diey agree
witly,” she achds

In Euct, Chide el may not uphold all aspecis of
il Coaacin Lscero mulig, According to Ferstmin,
Cliide hios said than i will comply with dee judgmens
with tespect o reparatons, Tk i reoins ke
wiledbeer il conntry will comply with ol the odwer
recomimedaios

Indeed, Sowds Amenica los had a chegquered
Huistory with pegauds o prosecuting and effectively
enforcing  homon rights vicliiens, pariscoularly
ihose pelating o e, Bar clunges are wking
place: more countries are ot levnimi rnqmm_g theis
aivesry faws amid the legad mechanisms that mny
make i difficaly w prosecoe malisry personnel.
Funhermone, it is incremsingly appieent tha the
IACHE & resdy 1o pronounce on tomure ciuses if
they cannor be pesolved domestically, Gien tha
approxcimately onedhird of ACHR judgioents
lnded v simee NN e jpvobied  clidns
of watnge, the Carcla Locern miling s fucilver
evidence han rorare is an ismee of contiming
concern for the ImerAmerican sysiem. &

Mell Hodge = 3 freslance purnalibl specialding in legal
and busness giues Hircan b contaciod af
neib@nesilhodge oo uk.



_|| ] | ® L] | ||_

INTERNATIONAL BAR ASSOCIATION CONFERENCES

CPD/CLE

HOURS
AVAILABLE

European Forum Northern
Europe Conference

10-12 September 2014 Hotel Continental, Oslo, Norway

A conterence presented by the IBA European Regional Farum

& Topics includa: .@
* Doing business in the Nordic Reglons
¢ Doing business cross-border - the cultural aspects and pitfalks
= Private equity shareholder activism in the Mordic markets
+ The Energy mix going forward — how EU regulation is likely to impact on the choice of energy sources in the future
* nfrastructure investments, opporunities and challenges across Europe
+ Energy Projects and tools for Fmancing {wath a special focus on the Norwegian Bond Financng market)
+ Expioration and production in the Norihern Region/Barents Sea
* Legal aspects of Mational Security Sunseillance

& Private ineestinations when the scandals hit, illustrated by case studiss. Lessons learnt and legal concerns

Headline sponsor
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Sir David Baragwanath:
It's how you play the game

His distinguished career, as Queen’s Counsel and judge of the High Court
and Appeal Court of New Zealand among various high profile positions,
now sees Sir David Baragwanath take on the Presidency of the Special
Tribunal for Lebanon, the first international tribunal to adjudicate on
terrorism as an international crime,

ANNE MCMILLAN

'
FrvLng INEELTIT) 1o wiirk |'|||'_l\.| lisfamEmasiyedd l\.||l.|'--_;||l. limir. Bur the man
. - ri 1 —_ ™ . I - . |- n e I | .
Baragwanaith  appears  athletie and  who, oanotes later, perchies hunself on a
much vounger than his vears, seeming  leather CRIIr g sl n the S[REE DOk

micere like @ senior 1:1. i his eleganmt tiree- Seeins much biegs Forl ;.:-'ll:l'_'

plece pinsiripe snit than a renowned national David Baragwanath is discussing his work
and international pidees. Peneirading  eves 1i his apartment in I he Hague the evening
whitch can |_!l_:l|'.l| Fecitly weli DENITTE wEnid s (1] helare ||| amel his wili o oSanEs, 201 afl earky
e sleadny. Inoam a3 g il face 1 J R .| i LHEE FIeEsE HOrnue o IF v Across |'_.';|:||-' 14
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awitrerland where they will spend time skiing
hilil r]1r'|| 1.||'||i|l\. ||'.|-|I|:l5.: .1:_:.|-|1I'~|'. I||-c' 'u.'.l.”_
wlass in hand, Baragwanath roefully eves the
papers strewn across the desk and the back-
reecim cluteer, “Sosan will kil me for bringing
you im here!” He chuckles as hie takes a sip
from his glass, He's good ar putting people

dl eak,

‘A lawyer without history or
literature is a mechanie,

a mere working mason, if he
possesses some knowledge of
these, he may venture to call

himself an architect’

ir David Baragwanath
quoting Sir Walter Scott

Sticking to his guns

mevertheless, o determimanion o sdhene o whan
|||' Feelieves Lo by |i5.1"||I:_ |'-:':.-".-||-!||'“ d3f W ||r'|||-:'| iI
mughit be mcoawenient or unpopul 18 clear,
for example, in his history ol championing
~||.||.-I'J |'.|l_r||‘|-h ."|1I|| Ftll'lr' are I|I:|||'| |::|irI||||'||'-.
for which he has fought, such as e promoton
af econoniie and social righis and Biis 1:-||=\.|| [ [&]]
ETEMEr  EoveErTImbene .ull:-l:llllll||i|il'l. I||.I||l:'r I||1'
Oificial Information Act. This is vo name only a
few of s baltles (Gr the b to be wsed as an
imstrument for justice. As the archives of the
""\:l'h lulr-l'_|.|.1|||| Er||"-\. ATrecsl, TENIRNE Tdahls GArTai ||"i
have been  published on Baragwanath's
elecizions and thewr rmmlicaiions

T e e I||.||1 EvVer, s |||' AV IEALER B L'-
waters a3 President of the Special Trilsunal
for Lebanon {(5TL) and Presiding Judge of
itz Appeals Chamber, his expernience and
derermination will withour doualn serve him
well Richird Goldswone, the bArst Chief
Prosecwior ol the Inierpanonal Crominal
Tribunal e oihe Former 1|-|I.|_l|l:-l1|.|'-i:| andd
||-rrlll|.l|!| President of the IRA Human Biglis
[nstioute, believes he's more than coual o
I|'|1' r.u.L 'Fl-c' t::l.:-\. ] '|'\.|'||-r'.l:r'|'|-c'-\.i ||'||I|I.|Iil||'| e
a juclge and a spaunch supporier of huwman
righis and thewr protection, says Coldstone,
“The &l 3 loropate indeed 1o have
recruited him s iis President, 1o is o diffcwls
and complex task and I can think of no ane
bietier suwpted fo ihe ||.-\.||iu|1 !

ll.l”ll.l"a"w..llllll |r.-.||'\ 1.I|I|'||I ‘|-~|'||";|'t ]l'|_[.||
Counsel of the Unived Natens and Vice-Chair
ol thie TBA Homn Righis Insaiie, was myvobved
i thie estallishment of all exisong imtermaiioncl

_l | a2 il

[ Fi|.||i|'|.i| rr|.|||.I||.|'|'\1 -c"i,-cl'lll I||-|' ""-|] I‘I-I BAVE
Barsggwanath isa *highly inspinng acqguainiance
v ke Bor several readons | Frominent anomng
them was Baragwanath™s tack recond in dealing
'ni'l|| :'Ir.lllf| Li.-_[|||-. ] |E~ -:':\;|'||'| ieices PR RS B
imviluable for dealing with the browder question
aof thke treatment of indigenows peoples arownd

I||l\.' 1.!.||1]||_. l-\.-ll.|1t.<'rl'”
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The Tritminal, which las the importane jok
of imvestigating and prosecuting those whio
assassinated former Lebancese Prime Minister
Rafiq Hariri im 2003, a5 well a8 & pomber of
others, also bas to deal with s own unigue
chargcier and the circumsiances under which
it was estabilished. For instance, the Tribaoal
tt'{'t'lll]:r comssdered a delence L'l!l:IJ.Ii:IIHt'
o e Iug:.'lihl.' ol ity eztablehment under
L' Security Council resoluicn,

Mine out of ren judges, from both the trial
and appeals chambers of the STL, decided
they had no junsdiction w consicler the issne,
Judge Baragwanath gave a dissenting opinion.
He Felt that the Tribunal should nod shy away
from accepting  jurisdiction, even il over
hearing arguments on the delicate issne of ik
own legaliy. The aliernative would be 1o leave
the defence with nowhere 1o ke their case,
Hi suvs of this decision, 1 considered it was
my duty in werms of the Bule of Law® 1o make
a  determination.  Baragwanoh  ultdnaely
determined that the Tribunal had indeed
been validly ser up.

As Tor the fuure, Judge Baragwanath is
deeply commiited o seeing  thi Trilinnal
complete s work s the Brst 1o prosscme
terrerisa a8 an imermational erime. He even
hopes the STL may be a [orerunner for an
intermational wibnnal for ierrorism along the
limes of the Imernarional Criminal Courv

Mot dmmmediate for Fﬂ.l"-lglﬁ':l.l.‘l:]lll is lus |:I.-|:||.|-|.'
that the 8T s work will ht'lp o ICrEse respeci
foor tlve rule of law in Lebanon. amd by exiension
the troubled seglon in whicl i Rods GiselE
As Lebanon faces a new wave of bombings,
including  resewed  poelisical  assassinations,
it sccois an optimistic ambidon. Bor Judge
Baragwanalh's philosoply B nor grounded
i pegative  thinking: vou fight for jusrice,
mo mnatter whan the cdds, just as voun fight hard

i !||:|U| i

This sporting life

f'.l:mlillg from a cultire ithat feveres spml,
Barugwanath enjoys the competition  and
sehveniure that almost any plysical challenge
can offer. He sailed arownd the bavs of
Auckland as a child and, an Oxford Universiny,
he pevelled in rowing. But it was rughy
whicli he excelled as a from-row foerward,
a position requiring strengith and skill in
r-r|||.1| measures, He woa o formddable ialeni,
casily making in imeo e firss XV,

But injury put paid to any ambitbon o ake
rughy farther, It may seem at odds with the
cminent jurist he is todwy, boe photegraphs
from earlier times of a vorng man in rughy kin
reveal the hardy ruthlessness thacAntpodeans
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are renowned for bringing o the sporrs Geld
s bevioaad

Dswidd Barmgwanath remains an enthosiastic
sporisman, especially enjoving skiing, which
is perhaps why he sometimes feels constrained
by the hours spent at o desk that judging
requires and looks forward o Jaunching
donwn thie piste, Ivis one of the many common

The STL is fortunate indeed
to have recruited him as its
President. It is a difficult
and complex task and I can
think of no one better suited
to the position’

Richard Goldstone
Hmnﬂﬂ.raf the intemational Emrnn.f

miterests fie shares with his wife, twough he
readily concedes ‘she is the bever skier’,

While he may coung Montaigoe's  Esurys
and  Rabers R‘.:.'an‘s. tn Poleiics anong Buis
fovourite books, Baragwanath is also 5 man
of actien, He draws puarallels bemween the
plivsical and imrellecal demands of spory and
thie Baw, botly Gelds of endeavour bt e savs
require dymamism, quick thinkimg anc a thirst
for challenge, He nor only sees connections
bemween acdviges which ar first glance seem
as alike as chalk and cheese bu also has o
breadd vision of life and respoensibiliiy, This s
perhiags not surprising given his upbringing

Juidge Barsgwanath describes his parenis in
a characieristically preciss manner as “godd
pe i ple — ol prissy, pisus or poapoos”. And the
it is than theese are s e both adoores
amed papires o, He adds, tonguesin<heck,
iy selection  of parems 1 omke  poarticolar
credit for’, His mother, Eilleen, was a Welsh
teachier who sosiauned his father, The “'r}'
Reverend Owen Darsgwanaih ORE. A well-known
minister aned Chaplain  Commandam o the
New Zealand Milisary Forees, his coloorfiil
and engaging sermons packed churches and
earned him invieations 1w the U'S and the
UK o speak, Judge Baragwanoth describes
his father as someone with ‘s considemble
wioirld view” who hod his "mose pressed o the
overaeas wird ow”

Mol ;llr]:lri:'lngh'. it wasn't long belore the
voung Baragwanath found himself oo in the

Lo (D h | |
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world, arciving at the hallowed grounds al
Oxford Upiversity on @ |'||-:-1-.i-_;iu1t-=. HEhodes
Scholarship o Balliol College in 1964, His
first tatorial with Donald Hareis Q0 broagli
lhome the u|.|||-:'|:||i1.'|' (31} _'.]l.'.-l:.-: [orming one’s
W u||q'1|1r.|| He rtr".-c'|-!lp|"|| o fascinatiom For
travel, which mcloded plaving second fddle
o his wife's textile project with female HIV
'|'i| Ii||h i|'| | JURE VT @ |I-|'| i||||: |||' |||Ii|1 Fl"'.l]"a

Fhe ex pericnce of being an owsider looking
i oy an unknown world has served lhim well.
Civen the ||--..|'|.:-|1q.i||i|:'u'. of ..||'|]:|h3.'q1|;.: the lase k.
amd for, such diverse culiires o3 the Samoan,
Maoti or Lebanese, he appreciates that the
ficst dloey of 2 judge 18 vo ondersiand ‘oot only
thie siarnte, but socieny”. That wnderstanding
encompasies  everything, from  the  law
thirough 1o arts and cuisine. He nominates his
thires favouriies as “a New Zealand bBarbecue,
an English roasy, andd evervthing Lebanese’,
I Face, he savs jokingly, 'l happily sit down
tie anvihing not |11J:-r" 1 e HEpression i
inescapable dvar this applics as much 1o the
courtreom as e dining room

A defining moment and a chance to
make history

Ar the tender age of 24, Baragwianaih made lis
debut in the Mew Aealand High Court. And
I||i1. e CEsE |-|'.\,l||'r!| '\F-ql ]{-. CELIR A 1 h.i.i. TR,
A case that, more tham any other, shaped his
fiture as a lavver and judge. Prosecuning a

_l | NI Pl 1 il 1

Waon man who was hshing clams on a New

:I‘l.l'.l.l.|l1ll't |:|-|'.;|| ||I ||r' SO 1||-|' [R5 S .|I1IIL il 1||r' Ii|:||-
felr the thrill of success: 1 am a sporisman amd
I like winning!" Bt as he later came o realise,
i wies a pyrrhic vickory,

The cose had seemed serajgbnforward enough
it Dzl Do been st e aw ehin e fshing rigles
of the Maon ||-:-r:-|'|'I|'. saicl 1o be enshrned i oan
1540 docume=nt called the Waitangi Treaby, wens
unenforceable. But were the earlier decisions
reghi? Had ihey aken into account the history
mndd Ui B il ithe Trenive These were ||'||.|-.|in|:+.

Baragwminmth laver Fele e hiad non asked himself

andd, as a Carpde | e, lee harl mor brossgbn
thie nght answers 1 the courroom. 1t was his
job s prosecutor to be g reliable goide o the
jutkipe and, in remospect, he fecls he filed
He should have dug |I-:'-:';h'|._F||-:i|.l;|' Baragwamath
‘-\_Ira"a Ih:ﬂ ||r' L||,||'|-c' A 'u||.|'|.'-c' r'11l.lrI ]rll'ﬂ-l"vl']. il
seems he also learmn thai, for him ac beast, the
b wias anore aboat justiee than winning

More than tweo decndes biter = m @
denouement worthy of a Hallywosd film - he
was given the climee o mght the weong amd
make history i the process. Inoremmackably
simuilanr circumstiances, Rarmagwianath defendaed,
i e Coun of Appeal, the fishing righes of
the Maorn man's ribe, the reverss [reesaLiaan
foe thii hie had @aken over 20 vears earlier. Ti
wak 4 curious rwist of fare, even more o when
Barasrwaniath wion again.

I'hl.'|-:||1]:|-|~.|.||'-5-.l.'|:|1l'|-|l'|-. victory s the Jcing on
thie cake of David Barnewanath s indefarigable
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offort v defend Masrei land righrs, Thres
years earlier, Baragwanath besd won o case thai
reimstaied the Waltangi Trouty as an integral
part of New Lealand faw. Irs impact was foh
Far and wide, Maord righis across vas swatlees
ol Laned were now Tlrihlr'l.'11‘~l']. As Juuh‘r Ralaim
Coake [laier Lord Cooke), then President of
the Court of Appeal and widely regarded as
the COUMNLrY'S [t t-'||1i||-r.r||j|.1|ia.l. sikled at the
time: “This case is perhaps as impoeriant for
the fumire of our eotniry as any that has come
before a New Eealand Cour,”

However,  powerful  eoonomic  imierests
were il work and ensions hiad been sioked,
When the New Fealand Govermment later
iried io sell off land 1o stite corporations, ithe
sales were Blocked by the Treoty. Some New
Foealanders, redrmilol of the Aoancisl claims
:ul,rsﬂqlmnl:h.‘ pll]’!ﬂl!"il I'|-'|. ihe Moori, pu.n!:r
laicl the blame ar the door of “innovaoes” like
Baragwanmth. Wridng in the New Zealand
press, author AgnesMary Brooke accused
those whio 1.':||“|],:|:1.'|F||1'|I for greater rr.rrrgmri;nu
of the legal force of the Waitangi Treany "of
:Jd'vullr."i.l.ig the Emieresis of aciivisl ||.'u|lr.|-ril:r
Eronps at ithae ex pratnze el the n::ljn ril}"-

‘He has a unique ability to
draw together from a wide
range of experience [... [ in
order to resolve problems

in areas where there is
otherwise little guidance’

Justice Paul Heath
Member of the New Zealand Law Commission

.'-it-ll.lin.g thee issaees o thee mights of ndigenoos
peopls s been a oontroversial amnd hard-Goeglin
issue for individueals and groups around the
world, from Australin’s Abo rigirwl. o N
Americans, Fach society must iake jis own
paih to justice, bot there is oo doubt tha
as far o Wew Zealand s concerned David
ﬂa.mgw:m;jtll'l. contribution has heen |ri1.'|:rr:|.|

Jualian Miles O has assigned o promiment
rale in s Puodamentally mmporiant naional
issue 1o Baragwanath, saying that “much of
the jurisprudence in the Maor land cases
wiad due 1o David's ideas’. Barogwanarth does
nol seem o mand iF s determiniation bo see
justice done made him wnpopular in some
quarters. He is adamant thas the law is there

IBA GLOBAL INSIGHT JUNELULY 2074

o protect everyvone equally; "The law and the
constitntion are the gl oot of lawvers anid
Juckges but of the whole communin.”

The fine art of judging

Al the same dme, Bangwanauh's expansive
[J-L'I"'l-l.ll.'L'Li.'I.'t' mpsant thiat e becaume well-known in

Mew Fenland cours for the coloor he brougln
i his pudicil decisions, drawing from works of
hustary, philesophi, economics and liteciore,
While acknowledging the comment was of
s time, e gueies Sic Walter Scop A bwaver
withowr history or lheramee is 2 mechanic,
o mere working mason, i he possesses some
knowledge of these, he nay venwiure o call
himselfan architecy”, Bur perhaps Baragwanal’s
reputation sayvs more about bis ‘wide view of the
low® tham his brosd education,

Baragwanath also drew From an anosially
large reservorr  of jurisprudence, citing
cases from multiple jurisdictions in an era
when international law wias ofien derided in
national conrs. A fermer colleagne from the
|||.g|i Court aned fellow member of the New
Zealand Law Commission, Justice Paul Heatly,
put it mealy when he observed dhan David
Barmgwanaih “has o toegoe abiliy o deaw
together froom a wide mnge of experience [...]
im arder 10 resolve problems inoarcas where
there is otherwise linde guidance”.

Apprecintion ol _IIII:!E!' H:l.r.'l.gwanulh':.
approach 1o the law, and ihose engaged in it
has been widespread. On Baragwanah™s
retirement from the New Zealand Couort of
Appeal, a former siudent, Max Harris, wok
tlee thimie 1o wrile o paper reviewing his career,
Whan stood oot o Harrs was the tme tha
Baragwanath was prepared 1o spend helping
others, especially studems. Harris nored with
surprise an occasion when, before a leciure
he wos about 1o give ai the Universine of
Auckhind, Baragwonath hod spent more thin
an heor with him, a soodent, “despine the fae
it b buid never heard of me'

Harris goes on w describe Baragwanath
as “creptive and sdvemiurens’, someocne wlio
had the big plcwre, ‘s vision of the law’
Thiz incloded anp unshakealile beliel tha
ecconomic and social nighis, ofien regarded as
the poor relation of civil and politcal righes,
should be bewer protecied. Baragwanoah®s
attempis as a judge in the High Courg of New
Fealand 1o develop the right 1w educaion
and 1w bousing through common law were
u'Ilim:ilr.lf rrjrrrrrl I:|:|' the Court of .-'i_Ppr.:ll.
Neverthieless he may have partly achieved his
aim, as Harris observes: “Justice Baragwanath
Pas miniated o d‘i.m]ugll:' in meany felds of the
lawe whut the Pogure pacls of the low, snd the
principles thar ought o guide lawmakers..".
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He has opened the doors; it remains for
ailyers ko pass through them.

In terms of commitment o equality it is
natsurprising o learn thar the Baragwanaths
are 3 teany. Swaan, a former achool head,
fowncled a ||iu"h|:l.' successlinl 'second-chance”
school in Mew Lfealand for reenage morhers
who had missed oul on eduocation. Hailed
% oEy ownesvisinve meeclel, 1t et -:m.l!.' led 1o
several similar schoals opening  in MNew
Lealand but was subsequently copied in oter
couniries. Her work in education and wah
the MNew Lealand Farale Board has paralleled
her husband's drive for social justice and
E'ill]:li'i' |.||'r FLE I“JII.UIIIJ :I I:IL'I\. torale and an
Eiscnhower Fellowship.

Barngwanath credins his wife with possessing
in greater measure the quality be rates most
Iliig"hlg.' in @ jllrlgl-. IIJII:I-|‘|:|.' barimg @ oo
listener and hoving ‘acwiny’, as he describes i
the intition and talent for “reading otes
people’s  thoughs'. If's  not  surprising

then that ihe jlll'E-l" who made the most

® (I T

impression o him from otlier sice of the
Bench was Justice Robin Cooke: "You knew
your argoment waonld Jhl.:l:r-v. he nindersiooed
amed given comsideration, that he wonld gen o
the high ground of & case, leaving behind the
Jill:l!. amcl hollows".

‘Much of the jurisprudence
in the Maori land cases was
due to David’s ideas’

Julian Miles QC

Baragwinath bristles when asked about the
Erentes |'e:-|11]:|!:'n|4~nr hir hias ever received.
T not going inte thwt®, e declares with
such finality thar even a pardeolacly dense
counsel would realise the point B oot o
b pllnm:ql. seveptheless, 10 18 sinkimg
how regularly words like “integrne?  and
‘decency’ are uged of Baragwanath by ilicse
who know him well juali.'u Heath wrote, ‘he
is someane with a high work ethic and of
complete ntegrity, whom 1 can bess describse
as an intelligent, conscientions and dedicaied
man whose primary desire is (o do puhli
good’, The senuments expressed by hose
he has mentored, such as Max Harris, echo
ithose ol his |'I|II“'|'|I|hIr.'II'i1"1' ‘ihe wvalues
of “dignity and  decency”, which  Justice
Barngpwanath has suggestisd lie at the core of
parts of the common law, alsi |||||:!|.'r|:|'rr| 1113
own charmoier”,

I's a character thar bodes well for the
futre of the Special Tribunsal on Lebanon,
Nevertheless, o describe the el r-:'-||||ir|'4|
he calls wpon ome of his Twourite sources
af IIIhPiI:iI.l.iLIJI. aniil fibcsley the ueen ol
Heares in Lewis Carroll's Alice in Worderlond:
My dear, here we must run as Fxsr as we can,
just 1o sty in place. Amd il you wish o go
anmywhere vou must run twice as Gt as tlan”

Al this stage in his career there is much
o reflecy upon and much ver 1w do. B
aon this winter evening in The Haguoe, he s
lirmly grounded i |'r|'-|'a!|rr|i4|.'|:r |'|-|'|'|1'.1r_'|'|i-ur|:..
anticipating a plessant drive across Germany,
secing his granddaughter and ihe rosh of colid
air on hes [ace as he skis i the Swiss ."I.ll“ with
fricnds. The vear alicad will, as always, bring
challenges, ideas and experiences. For Judge
Baragwanarly, il vou wre mol 'I.'!li.l!.il.l'lllillj,;_. Vbl
are shrveling”, and, whatever vou do in lile,
vour must appresch it with "fire in vour belly’
of e Juist e 't mueh |J-:'|-i|1|. H':ll'ln-_l.: o (e
siclelines 15 nol going 10 win the Zame. ﬂ
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Alibaba listing raises questions
for Hong Kong exchange

The Hong Kong stock exchange’s refusal to grant Alibaba an
exemption to its strict listing rules has forced the Chinese company
to pursue a New York IPO, reopening the debate over what
constitutes appropriate corporate governance for a listed entity.
How Hong Kong reacts could define its future.

STEPHEN MULRENAN

feer sllmost a vear of ralks with Honge Kong
regubuors and stock cxchange offecnls,
Alehalia l:|-|1||| annopeced o ihie world

in Marcly that it wonld U s TRRER ] pnl:-'li-:
cfTerang (IO in the 1S, A aseroke, the decsion
l.n||-:-|l ol almost  UUSS%Ehn 0 aniti i.|'|:|.||':!|
vy [ees  for | [|||'|:_l| i ||:|J_["'. T I.l\:illLr'
COMNIEY, ool to mentcn e resuling koss in
reding volumes and presuges

While the US capiial morkees  celebeae
the forthoommg armvid of one of China's
ECOIAINEerce | ||.|||'||u|-|||'\.. helieving  this [
CITE NS I|||.' |l.-IIJlI|::| § ||||'\1i|i||Jl s b -\.1III||iI|..I|'I|.
markel for techmology companies, the loss of
Aliaba = which wis wiclely unexpecied = has
L I L | ||I:|l_[|' laloww 10 '|||||:|J_[ H.:Ill'._[

Bevond the olwicuns financial cos, Alibaba's
loss of patence with Hong Kongs regulavors has
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come it i time when choppy equin moarkets aod
wiak elebins for mewly liswed floas have laf the
city struggling to anireck new afferings.

Fourteen oot of 16 recently listed companics
have Tallen bebow their delan prices while, in
contras, China’s séourmies regulator comtinies
o unwvell o plethora of preliminary  Tisting
prospeciuses,  Most recemby,  Chinese | pork
[hudllr.'el:' WH 'E;CII.I“I.I- !.n'."l.ipi:u:r] Tk |:l|1.:_|nm.'r]
Hang Rong IPO), havingg alreacy cut the size of the
deal — and delayed pricing — due toweak demand

Market eommentatars hiave sugmesusd (hai
Alibials moay sell o 12 per cent stake m self,
which coubd result in an offenng of more
than USE18bn, based on a speculaed markes
vilvatron of around LISE1 5000,

Hnnp; F._ung hasn'i hosied an [N of more
than USS4bn since late 2010, With the Hang
Snﬂg Ioclex down abom 5.2 per cent so far
this venr, the Toss of Alitkabx has added o a
growing sense of anxicty over the fotore of
thiis proud harbowr cioy.

Furtlier, the ciry i currenthy seminded, on a
diq.il,_'_r'hrp'ﬂ., of ihe rl|.1||::|1:gt- it facesas i ameinpis
1o evelve from being the entry poim o China,
(48] I:tl.".illg o et P-l:rhll [Fila ﬁllll.‘lt‘:nl‘.' 1.".'||:|-il:.|l ainel
T r|:|ri::'|: withy inrrr.:uin,g;h' Ell‘ll:l.:l.l mm bt
Cne form the remindler akes is @ prominent
marketing campaign, displaved across the ciry,
promoting a series of South China Morning
Post (SO seminars eneitled  “Redefining
Hong Kong'.

Corporate agenda

||.1.||'|5 E.ung lnad Hll.'r'.l}-s been Alibaba’s = o
the Chinese awthorities” = preferred lising
veriae and, towards the end of Bise year and
beginning of tns, many legal commentaions
were conwvinced that the escommerce dian
would uhimately bow down 1o the demands of
the ciny's regulaners,

That the  Hangehow-based  company il
ot was mostly diae oo reliscinnee to el
ies dluial cligs share seeocwre, whicle albows i
founder wd senior executives (e company has
28 “partners’ i wall o ominate st boaard
mpeanbers, despite hobding minonty stakes.

Mot internet compandes have o maltipletier
stock soructure thist allows 50 small nomber of
people 1w control the company’s fare. The LS
|.1r.-|:|.1|i.1: wicls ATTANFGLIeTIES, whicl Eip]uu'm.
how Facebook founder Mark Zuckerberg and
Ceonghe co-founders Larry Page and Sergey Brin
were abde 10 keep conirol ol their companies
lollowing their respective TFOs.

But the Hong Rong siock exchange < run by
wperator Hong Kong Exchanges and Clearing
Ll [or HH_'E.;I;" = o mod allow share classes
with differem voting righes,

*Alitzaba highlegheed a fundamenial difference
in philesoply between the US and much of e
rest of the world,” sus London-hased Debevoise
& Plimpeon. corparaie partner. Kace Ashion,
who sitsas Co-Chiadr of the TRA's Capiral Markes
Forum. ‘The IS believes tha  disclosure s
adecpete for corpone govermance ssucs like
these. 5o s possible w ave o clisses of
shares with different voting rghs. But tsis can
b amnthema 1o oilser pans of the warld,”

Mot il b atgection came from the HREx
isclf. With Alitsibe an leass parually located i
Heng Reng, with many of ils senior executives
hased there, the HEEX was despenste 1w lupe

the yech company' to liscon is exchange,
as it seeks o diversify iis stockdiold
vy from Chiness financial amd
PrOPEOY Companies.
Led b determined | chief
executve (hardes Li, e
HEEx drafied proposals
for s ralt of listng
mule changes thu
sweralel hense

acconminadnned  Alibaba’s 1180,
But these were rejected by the an's Gnancial
.rl.'gll]i.l‘h:bn‘llh‘- Securiibes wnd Frinres O ramimession
(SFCH. which f=le that Alibalba's stowcoone vialaed
Hong Feng's arict oneshareonevore principhe,
and thit any chiosges shoailid nod be ehicted 1y
thee commpemy s st agenida,

Alibaba cemainly had an agenda. Having
abready missed o lake 2 lsiog deadline,
exccutives al the company grew increasingly
frustraierd ms the stocks of ather tech rwvals
surged — principally those at Facebook, Google,
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Tencent and Baicdo = wliile the hkes 1:![_]|1|:r.|-|:|:.
Weiba Gl other comnpetiteors closer (o liome
pressed shesd with thelr plans w go paliic,

While the public consultation process of
reviewing local listing rules dmgged on in
Heng Kong, ihe wech-heaory Masdag Composine
index jumped 34 per cem, with orany investors
increasnghy confident that tech companies
il LS amd elsewhere are profiting from
smartphone isers.

Cuangzlioni-based HfM Asia low & Co
managing partner Carcline Berube, who is
Senior Vice-Chair of the IBA'S Asia Pacific
Regionad Forwm, says i is difficalt w cricise
the HKEx from a legal perspective, as it pejected
Alibaba's  requests  based on HEEx legal
requiremens ' But from o commercial Sbusiness
perspective, it may be relevant at some point for
ithe HREx 1o revicw ther pecquiremsenis, allow
room for exceptions and reflect the cormpetinion
thae other markes provide as opons for large
coan p:||_'|i1:| such as Alibaba,’ she BAYE,

“Sock markets should keep i i culooral
concerns, Wie bastory of theedr oavn local markess,
anil the possible reaction of other markeisin the
event that exemptions are groied.”

Horses for courses

Given that the US views vself as the maroral
Tome” for vech stocks, s secommodition of the
duzal closs share structire should nod come as a
huge surprize.
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Uinlike in Hong Kong, e more
disclosure-oriemated  approach  in
the LS combied witls s culiure
af litigation, provides investors with
what is decmad o be b pecessary
level of protecdon.

Disclosure 1:H‘“ﬁ1|i|:|n|. RFEs 3L T
and shounld be similar in every
muarker forthe bepefin of imvestors,
g Berube. 'Penalies in cases
of breach of disclosure should be

applicalsbe in all nuarkens.”
In conuast, Hoong Kong 18 a ciw
dominmted by family  run businesses
ail tveoons wnd has o higherthan-usoal
ratig of retail investor participation. bis rigid
shareholding  rulbes, with iis oneshareé-one-
vobe pametes, wre designed o protect el
iesEor nteress.

Somne commentaton question whether this
continues io be the rght thing o do. “The SFC
clearly applicd the riles consistently, amd has
taken a Aronstiance an s, s Ashion. "But i
cornlel Twe iu'lpln:l thai retal myestors can think
for themsehes and should be given the sumae
oppornines as instniional investors.”

mome have also heen |{'|'|I|'I|:I:'l.‘|. iy SNres)
il Alibaba’s decision o pursie & LS listing
should be viewed as evidence of rencwed
confidence in New York 1POs on the part of
Chinese companics

Following a number of accounting scandals,
JIIiI.'II'ﬁI l.l-sl'lll'lll'd I:.I.'lil'bl.'ﬂ.' I'.'I'Jlﬂllﬂ.lllil.'ﬁ 1II."L'II"|.IIE"I:|
143 gan |rrilm1|_' rh.n:rllp;h I:nl:.'rulr:. {alsn Enown as
take-privinies) . as US regulators amd investors
rurreed haostile.

Listing in the US will cerwainly. provide
Alibaha with access 1o lorger pools of money
from anveswers with extensive knowledge of
the rechnology secror, which could possilaly
[urther boost iis saloson. But i will alss
bring with it & differemt level of scrutiny from
LS regmbarors and class acvion lawyers,

With  tha upicuee set of  circumstances
suirrounding i efforss oo go public, Alibal is
likely 10 be viewed mroee as an ancmaly rather
than erakding the muodocion of a new e
of Chinese [POs i New York = with Chinese
companies expecied on the whole 1o continue
to prefer a lisung i Hopg Eong, or Clhina,

Initiatives

I an admission of just how hig & blow the loss
of Al was, and in an arempn e ensaire i
such an epusode B never repeated; ithe HREx 15
embarking on a rnge of initatves o position
iseli a5 o more competivive listing vemse,

This  includes  nvodocing  changes 0
SpHnEOr ﬂ!Ellblil:lm amd a sincier cisclosane



regune for companies seeking a0 list, a8 well s
e recent announcemmend of o Ir.jr]im.; link with
thie Shunghai stk exchange; ithe Shanghai-
Hong kong Stock Connect scheme,

And, together with the government-appomed
Financial Services Development Council, HEEx
cominues o review local listing rules with a
"-i:l"ﬂ- L[ T | IJIIIIIH.'\"l‘Iill.I.I]E furLre bed I.I. L L'IIIJ!:IH.“i:L"h-
secking o go I:ulll:-'lll_'.

For example, some hive sugresied changing
ihe lsting rules on the Growth Enterprise Marker
{ihe Hong Kong version of the US Nosdarg,
which s milor-madde for tech companies) to allow
stich-companics to list with special shareholding
sruciures.

When :|.|,:||:||_'v|,:|u.|.'|'|¢'r|. for comment, the HEEx
msaned the following statement 1o Elobeal fuphi:
‘HEREx s 510k Exchange discharges iisregulaiory
Fometicen gﬂurr.tll_!.' e o conficlenied hasis o
preserve the mtegrity of s process aml ensure
whean e meets s stannory obligacon 1o muinexin
ronfidenmality with respeect e ﬂ!'E_lﬂTllllr'F
imformaticen in i possession. It s therelore tlie
Excliange's general policy not o conument on
mchiviclial L'u||||.'ru|:|i!.':., irelividdnals, or cose !

However, chiel execuiive 1d los |'::|1|-|';||:|,'-rllg.'
sprorken about ke need for the HREx o be more
responsive and - competitve  for  Cinnovaive
companies, In response 1o media requests for
camment cardicr this year, he was quoted as
saying: “We howve 1o consider possible changes
where they might be necessary, with evervihing
pccording 10 our due process. The Listing
Committee’s work on shareholding  sirucinres
licki’e start becanse of Alibaba and will pop el
now becanse of Alibaba We need 10 ensure our
miarkeis contine o be relovimi.”

This is the challenge facing mot only te HEEx,
bait also the SFC. The extent to which they can
Jin together to reach a compromiss on & mll of
initiatives and proposalks (o refornm their lstng
regime will be decisive in securing the future of
Hong Kong as a competitive financial cenire,

Wharles Li is wyving 16 “opdae’ HEEx
regulations o reflect new trends and ensure
thar Hong Rong contipnes o be an attractive
market in which o lig for local aod overseas
companies, pays Bemibe, “livesiors have a more
ko man agement appeosch and wish o progect
their own imteresss, mther than ehose of the
HEEx. Bat, an tlie sane gimee, investors may bode o
reliiin o Lhetr iivesinseiis i['tuml:uiit'h Clhiomsse
s Jemgmve 1lie HEF% o o s girict rules, anel fower
cesimipanies opd for & bsring in other merkes,”

Berube ackds: "Adapting HREx regulations so
thit thev are simlar io other markes will |:||_'J|;|
tr attcact futnee listings, The benchiciarics of
thar will be Hong Rong, the listing eompanees,
andd II.1"¢'I"|-|'|.II!|.I

i

The Chinese imternet B incressingly  the
FTIGELL] i.u||.1||rl:nl.l peirt af the Chinese econommy,
with Alibaba iss beading comunercinl company,
Like Tis closes dhomestic rival Tendemt — whose
purchase of WeChar recently pushed Facebook
inio .'qullir'mg 'Ll'har.l.'ipp = Alhlals has glq:-l'mJ
ambitions. But it did not need o US listing 1o
pursue them; Hong Rong must find 2 way o
accommoadate e nexe Alibaba F 1 wigshes o
remain relevant @

Stephen Mulmenan o managmg editar of Compliance
Irmider at The Red Flag Group (HK) Limssed He can be
contacted at stephen mulrenan@redflaggroup com
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2nd Annual IBA

World Life Sciences Conference:
Critical thinking at the law and business interface

20-22 June 2014 The Westin Gaslamp Quarter, San Diego, USA

A conference presented by the IBA Intellectual Property and Entertainment Law Committee, supported
by the IBA Closely Held and Growing Business Enterprises Committee, the IBA Corporate Social
Responsibility Committee, the IBA Healthcare and Life Sciences Law Committee, the IBA Technology Law
Committee, the IBA Latin American Regional Forum and the IBA North American Regional Forum

This conference will examine the legal intellectual property regulatory and financial issues facing the pharmaceutical, biotech,
medical device and medical IT industries. Panels will bring together industry, business, regulatory, financial and academic
experts in their respective field of life sciences.

Topics include:

¢ A life sciences start up ¢ International life sciences litigation

e Advice to the entrepreneur ¢ Pacific and Indian winds in pharmaceuticals

e Biotechnology, plant and animal patents e Patent expiration

¢ Emerging life sciences business models e Perspectives of patenting strategies in the US versus Europe
¢ Exits and beyond e Raising capital

Interface between regulation and IP

Who should attend?

Lawyers in private practice or in-house counsel, C-level officers, and venture capitalists having an interest in IP, regulatory
and financial issues facing the pharmaceutical, biotech, healthcare, medical device and medical IT industries.

London Sao Paulo Seoul The Hague Washington DC

Rua Helena 170, 14° andar, Sao Paulo, SP 04552-050, Brasil
Tel: 455 (11) 3046 3321 Fax: +55 (11) 3046 3324 latin.conferences@int-bar.org www.ibanet.org

the global voice of
the legal profession




ToKYO 5577 i

ANNUAL CONFERENCE OF THE
INTERNATIONAL BAR ASSOCIATION e safrotession

ith a population of more than 13 million, the capital of Japan and the seat of Japanese government is

one of the largest metropolises in the world. A city of enormous creative and entrepreneurial energy

that enjoys a long history of prosperity, Tokyo is often referred to as a ‘command centre’ for the global
economy, along with New York and London. Not only a key business hub, Tokyo also offers an almost unlimited
range of local and international culture, entertainment, dining and shopping to its visitors, making it an ideal
destination for the International Bar Association’s 2014 Annual Conference.

WHAT WILL TOKYO 2014 OFFER?

¢ The largest gathering of the international legal community in the world — a meeting place of more than
4,500 lawyers and legal professionals from around the world

¢ More than 180 working sessions covering all areas of practice relevant to international
legal practitioners

¢ The opportunity to generate new business with the leading firms in the

world’s key cities REGISTER BEFORE
* Aregistration fee which entitles you to attend as many working 1 AUGUST 2014 TO RECEIVE
sessions throughout the week as you wish EARLY REGISTRATION DISCOUNTS
¢ Up to 25 hours of continuing legal education and continuing
professional development /

¢ A variety of social functions providing ample opportunity
to network and see the city’s key sights, and an exclusive
excursion and tours programme

To register, please contact: International Bar Association
4th Floor, 10 St Bride Street, London EC4A 4AD, United Kingdom

Tel: +44 (0)20 7842 0090 Fax: +44 (0)20 7842 0091 ibaevents@int-bar.org

WWW.IBANET.ORG/CONFERENCES/TOKYO2014.ASPX

OFFICIAL CORPORATE SUPPORTERS

@ LexisNexis




