ATTN: No.1 Anti-Monopoly Enforcement Department
State Administration for Market Regulation

No. 9, Madian East Road, Haidian District,

Beijing, China

Per email: fldys@samr.gov.cn

3 July 2025
Dear Sir/ Madam,

Draft revisions of the provisions on prohibiting monopoly agreements in the People’s
Republic of China

Please find enclosed a submission that has been prepared by the Unilateral Conduct and
Behavioural Issues Working Group of the Antitrust Section of the International Bar Association
in response to the SAMR’s public consultation on the proposed draft revisions to the safe
harbour rules in the Provisions on Prohibiting Monopoly Agreements. The Co-Chairs of the
Antitrust Section and the members of the Working Group would be happy to discuss the
enclosed submission in more detail if helpful.

The Working Group trusts that its attached response, which includes a high-level comparison
of approaches in other jurisdictions, will assist SAMR as in finalizing the draft revisions. The
Working Group looks forward to engaging in future consultations and, should any
opportunities arise for further dialogue with SAMR, select members would be pleased to make
themselves available for discussions or workshops.

Yours sincerely,

Kyriakos Fountoukakos Julid Pefa
Co-Chair Antitrust Section Co-Chair Antitrust Section
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INTRODUCTION

1.

The International Bar Association’s (“IBA”) Antitrust Section (“Section”) would like to
thank the State Administration for Market Regulation (“SAMR”) for the opportunity to
provide comments on the draft revisions to the safe harbour rules in the Provisions on
Prohibiting Monopoly Agreements (“Draft Provisions™).

The Section’s Unilateral Conduct and Behavioural Issues Working Group (“Working
Group™)! offers these submissions for SAMR’s consideration as it finalizes the Draft
Provisions.

ABOUT THE IBA

3.

The IBA is the world’s leading international organization of legal practitioners, bar
associations, and law societies. As the “global voice of the legal profession”, the IBA
contributes to the development of international law reform and shapes the future of the
legal profession throughout the world. It has a membership of more than 80,000 individual
lawyers from over 170 countries, and it has considerable expertise in assisting the global
legal community.

The Section includes competition law practitioners with a wide range of jurisdictional
backgrounds and professional experience, including unilateral conduct. Such varied
experience places it in a unique position to provide a comparative analysis for the
development of competition laws, including through submissions developed by its
working groups on various aspects of competition law and policy.

The Working Group is responsible for monitoring and commenting on a range of
competition issues that arise, inter alia, from vertical agreements and abuse of dominance
or misuse of market power as well as cooperative/horizontal (non-cartel). It aims to
encourage best practice in the ongoing development of international laws in these areas by
commenting on consultations on proposed new and reformed legislation.

OVERVIEW

6.

The Working Group is grateful for the opportunity to provide its views on the Draft
Provisions. The introduction of safe harbour rules for vertical agreements marks a notable
development of China’s competition law regime.

At the outset, the Working Group commends SAMR for recognizing the need to strike the
right yet delicate balance between the pro- and anticompetitive effects of resale price
maintenance (“RPM”) and other vertical restraints. By setting clearer thresholds for the
application of the safe harbour exemption, the Draft Provisions enhance transparency and
predictability in antitrust enforcement, which will assist not only domestic enterprises but
also multinational companies in assessing legal risk and ensuring compliance in China.

! The submission has been prepared by Ding Liang (DeHeng Law Offices — China) and
Christoph van Opstal (Fangda Partners — China), under the coordination of the co-chairs of
the Working Group (Chris Charter and Daniel Andreoli) with contributions from the
following Working Group members: Nikolaos Peristerakis (K&L Gates - EU), Joanna Goyder
(Freshfields - EU), Anastasia Dritsa (KYRIAKIDES GEORGOPOULQOS — Greece/EU),
Ronan Scanlan (Steptoe — UK/EU), Daniel Andreoli (Demarest - Brazil), Amanda Athayde
(Pinheiro Neto Advogados - Brazil), and Francisco Borquez (Barros & Err&uriz - Chile),



The Working Group welcomes further clarification to facilitate its effective
implementation in practice.

8. In Part I, this submission will provide comments on the specific comments about the
operation and mechanics of the safe habour rules under the Draft Provisions. In summary,
the Working Group’s substantive comments on the proposed safe habour rules are as
follows:

(i)  Market share as sole criterion: Market share alone should be used to determine
eligibility for the safe harbour, excluding turnover. Market share is an acceptable
proxy to determine the likelihood of absence of market power (i.e. to be used as a
safe harbour threshold), whereas turnover has limited relevance to the competitive
dynamics of the market.

(i)  Higher market share thresholds: The market share thresholds for safe harbour
rules should be raised for RPM and other vertical agreements. This would better
align with economic realities and encourage businesses to pursue efficiency-
enhancing vertical agreements.

(iii)  Clear methodology for market share calculation: Clearer guidance is needed on
how market share (and turnover, if required) should be calculated. This should
include clarification on whether the market share of affiliated companies should be
included.

(iv) Uncertainty in rebuttable safe harbour rules: While the rebuttable nature of the
safe harbour rules allows flexibility, it introduces significant uncertainty. Guidance
is needed on the type of circumstances under which the safe harbour may not apply.

(v) Assessment of agreements exceeding safe harbour thresholds: Additional
guidance is required on how RPM agreements and other vertical agreements that
exceed the safe harbour thresholds will be assessed. SAMR should clarify that, even
if such agreements exceed the thresholds, they may still be evaluated under a rule
of reason and an “effects” analysis, given their potential pro-competitive benefits.
While safe harbours are welcome, it is important to guard against an outcome that
effectively outlaws conduct outside of the safe harbour, given that the rule of reason
remains relevant in determining a sufficiently deleterious effect on competition.

9. In Part I, this submission provides an overview of the approaches taken by other key
jurisdictions, including the European Union (“EU”), the United Kingdom (“UK”), Brazil
and Chile, in applying safe harbours to vertical agreements. This includes useful insights
into whether a safe harbour regime is adopted, how market share (or turnover) thresholds
are set and calculated, and whether safe harbours create a presumption of legality. The
Working Group is of the view that, in an increasingly interconnected enforcement
landscape, examining the practices of other jurisdictions can offer valuable perspectives
— both in identifying best practices and in promoting greater consistency and legal
certainty for businesses operating across borders.

PART I: COMMENTS FROM THE CHINA LAW PERSPECTIVE

10. The Working Group understands that the Draft Provisions adopt the following safe harbour
rules:

a) a safe harbour for RPM agreements where (i) the respective market share of the
supplier and its distributor(s) (on a combined basis) is below 5% in the relevant



11.

market;? and (ii) the respective annual turnover of the supplier and its distributor(s)
(on a combined basis) is under RMB 100m (<USD 14m) in the relevant market;® and

b) a safe harbour for all other vertical agreements where (i) the respective market share
of the supplier and its distributor(s) (on a combined basis) is below 15% in the relevant
market; and (ii) the respective annual turnover of the supplier and its distributor(s) (on
a combined basis) is less than RMB 300m in the relevant market (<USD 42m).*

The Working Group offers the following observations on the proposed safe harbour rules
under the Draft Provisions to enhance their transparency and ensure their practical and
effective application.

Market share should be the sole criterion for determining safe harbour eligibility

12.

13.

14.

15.

16.

17.

The proposed safe harbour rules incorporate both market share and turnover thresholds for
the exemption of vertical agreements. The Working Group recommends that market share
should serve as the sole criterion for determining the likely absence of risks to competition
and thus safe harbour eligibility in line with other key antitrust jurisdictions globally.

Based on the explanatory notes provided by SAMR regarding the Draft Provisions, the
purpose of introducing the safe harbour rules is to exclude conduct that can be presumed
not to have the effect of eliminating or restricting competition in China. In line with other
jurisdictions, the assessment of anticompetitive effects primarily hinges on market power
of the undertaking(s).

Market power is the ability of a firm to act independently of competitive constraints, such
as raising prices, restricting output, or foreclosing competition. Market share is widely
recognized as a useful indicator of market power, as it reflects an undertaking’s influence
and competitive position within a relevant market, relative to competitors. Unlike turnover,
market share is directly tied to the competitive dynamics of the market, making it a more
reliable tool for evaluating competitive harm.

The addition of turnover thresholds alongside market share thresholds dilutes the focus on
market power and introduces unnecessary complexity to the application of the proposed
safe harbour rules. While market share can give an indication of a firm’s competitive
position within a specific market, turnover is a broader financial metric that does not
directly indicate the likelihood of anticompetitive harm. Relying on both metrics
introduces redundancy and risks undermining the core purpose of the safe harbour rules.

Moreover, it is possible for an undertaking to have a market share below 5%, indicating a
lack of market power, while still exceeding the turnover threshold. Conversely, a firm with
low turnover but high market share in a niche or concentrated market may wield significant
market power, capable of harming competition. Market share alone provides a more
accurate and targeted assessment of market power or rather the lack of market power and
can therefore be used as a safe harbour threshold.

The purpose of the safe harbour rules is to simplify enforcement by exempting agreements
that are unlikely to harm competition. Adding turnover thresholds undermines this goal by
introducing a metric that is less relevant to competitive effects and harder to interpret or

2 For example, the Working Group understands that the combined market share of all distributors that are subject to
the RPM agreement need to be counted. Therefore, if the RPM agreement with a single supplier involves two
distributors with a market share of 4% each, the safe harbour would not be available as the combined market share
of 8% would exceed the 5% market share threshold. Further clarification from SAMR would be welcome.

3 As above, the combined turnover of all distributors subject to the RPM agreement would need to be counted.

4 Please see comments above regarding the calculation of market shares and turnover.
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18.

apply consistently. SAMR’s adoption of a combined turnover-plus-market-share approach
also deviates from established global antitrust norms and risks introducing unnecessary
complexity into competition enforcement in China.

Accordingly, the Working Group strongly advises that the safe harbour rules rely
exclusively on market share thresholds as the criterion for exemption. Market share
provides a clear, objective, and competition-focused measure for a safe harbour, aligning
with SAMR’s stated goal of excluding agreements that are unlikely to eliminate or restrict
competition in China.

The market share threshold of the safe harbour should be increased

19.

20.

21.

22.

The proposed 5% and 15% safe harbour market share thresholds for RPM and other
vertical agreements, respectively, are exceptionally low and restrictive. The Working
Group strongly recommends increasing the thresholds to align with global standards and
focusing on market power rather than arbitrarily low market share limits. In particular, an
undertaking with a market share above 5% (for RPM) or above 15% (for other vertical
agreements) but below 15% (for RPM) and below 30% (for other vertical agreements) is
highly unlikely to possess market power or the ability to harm competition. By applying
such low thresholds, the rules impose unnecessary scrutiny on agreements that would
almost certainly not restrict competition. Indeed, the low thresholds may create a chilling
effect where businesses avoid legitimate vertical agreements altogether out of fear of
regulatory scrutiny, even when such agreements are unlikely to harm competition.

At the least, the market share thresholds should also align with those adopted in sector-
specific guidelines in China to avoid inconsistent treatment and application of the safe
harbour rules across different sectors. In particular, the Antitrust Guidelines on the Auto
Sector and Antitrust Guidelines on Abuse of IP Rights each provides a safe harbour market
share threshold of 30% for non-price vertical restraints.

Market share thresholds as low as 5% (for RPM) and 15% (for other vertical agreements)
would exclude a large range of undertakings that would exceed these thresholds but lack
any market power or where their agreements would present no material competition risks.
This undermines the very purpose of safe harbour rules, which is to provide legal certainty
for agreements that are unlikely to harm competition in China.

The proposed thresholds in China deviate significantly from international norms, creating
unnecessary regulatory burdens and inconsistencies. For example, in the EU (as well as in
the UK), the market share thresholds for non-price vertical agreements (excluding certain
hardcore restrictions which include RPM) is 30%. Therefore, comparatively speaking, the
15% threshold in particular appears too restrictive when seen against international practice
and may discourage foreign and domestic businesses from entering into efficient vertical
agreements in China, potentially impacting economic development and market efficiency.

The methodology for calculating market shares for the purposes of determining eligibility
under the safe harbour should be clarified

23.

24,

The proposed safe harbour rules leave a number of practical uncertainties regarding the
calculation of market share and turnover for the purposes of assessing safe harbour
eligibility. The Working Group recommends that SAMR provide more guidance on the
expected methodology for calculating market share and turnover.

The following clarifications would be particularly welcomed to ensure consistency and
legal certainty in the application of the safe harbour rules:



25.

o whether market share should be calculated based on sales revenue, sales volume,
production capacity, or other relevant factors, and specify which metric is most
appropriate in different contexts or industries;

o whether the safe harbour thresholds must be satisfied in each individual year of a long-
term agreement, or whether it is sufficient for the average figures over the entire
agreement period to remain below the thresholds—even if one party’s market share or
turnover temporarily exceeds the thresholds during certain periods;

o whether market share and turnover should be calculated solely for the undertaking that
is a direct party to the vertical agreement, and only applicable to affiliate companies
within a group to the extent those affiliates are also involved in the same conduct;

o whether, when calculating the market share of the counterparty, the market share of
products it sells on behalf of other undertakings (e.g., competing brands) should be
excluded in the calculation;

Furthermore, as indicated in paragraph (10) above, there may be some uncertainty as to
whether the combined or individual market share (and turnover) of distributor(s) should
be considered to determine eligibility of the safe harbour regime. Further clarification
would be welcomed.

Rebuttable presumption of “legality” of safe harbour rules creates significant uncertainty

26.

27.

28.

29.

Based on the explanatory notes provided by SAMR, vertical agreements which meet the
safe harbour thresholds are presumed not to have the effect of eliminating or restricting
competition. The Working Group understands that Article 17 of the Draft Provisions
provides that this presumption may be rebutted if there is evidence demonstrating that the
agreement has the effect of eliminating or restricting competition in China.

While the rebuttable presumption provides flexibility for addressing potentially harmful
agreements, it also introduces significant uncertainty for businesses. Safe harbour rules are
intended to offer legal certainty by exempting agreements that are unlikely to pose
competitive risks. In the EU, the Vertical Block Exemption Regulation (“VBER?”)
provides a high degree of legal certainty, if a vertical agreement meets its criteria then it
will be considered legal by EU and national courts and authorities. The European
Commission can in exceptional circumstances withdraw the benefit of the block exemption
but the effects of this would only apply post withdrawal (see also comments in paragraph
40 below). Allowing the presumption to be rebutted without clear guidance on the
circumstances in which this might occur undermines the predictability and reliability of
the safe harbour framework.

To address this, the Working Group strongly recommends that SAMR provide explicit
guidance on the specific circumstances in which the safe harbour may not be available to
a vertical agreement that otherwise meets the safe harbour thresholds. For example, the
Working Group recommends that SAMR confirm whether and how any cumulative effects
of parallel network of agreements would be taken into consideration by SAMR in its
assessment of whether the safe harbour would be available.

By providing clear parameters for when the presumption may be rebutted, SAMR can
better balance the need to protect competition with the goal of encouraging legitimate and
efficiency-enhancing vertical agreements. Without such guidance, businesses may avoid
entering into agreements that are beneficial to the market and consumers due to fear of
regulatory uncertainty.



Standard of assessment of RPM and non-price vertical restraints outside safe harbour

30. The Working Group commends SAMR for recognizing that vertical agreements can have
legitimate pro-competitive justifications and promote efficiencies. The introduction of the
proposed safe harbours reflects this understanding.

RPM agreements

31. The Working Group understands that RPM agreements have historically been treated as
per se illegal in China, although they have also been subject to an effects-based assessment
since the amendment of the AML in 2022. With the proposed introduction of a safe harbour
for RPM agreements, the Working Group respectfully requests clarification from SAMR
regarding the treatment of RPM agreements that fall outside the safe harbour.

32. As SAMR will recognize, RPM agreements can produce pro-competitive effects. For
example, they can help maintain consistent product quality, incentivize distributors to
invest in promotional activities, and address issues such as free-riding. To enhance legal
certainty and support compliance, the Working Group recommends that SAMR provide
clear guidance on how RPM agreements exceeding the safe harbour thresholds will be
evaluated including express clarity on whether a rule of reason will apply.

33. Inline with this, as noted in items 19-22 above, if a rule of reason test will not apply outside
of the safe harbour the Working Group reiterates its recommendation to increase the market
share thresholds for RPM agreements. Given their potential to deliver pro-competitive
benefits, higher thresholds would better reflect the economic realities of RPM agreements
and provide businesses with greater confidence to engage in practices that enhance market
efficiency.

Other vertical agreements

34. Additionally, the Working Group recommends providing express confirmation that vertical
agreements that exceed the safe harbour thresholds will still be subject to a rule of reason
approach.

35. The Working Group generally understands that SAMR adopts a rule of reason approach in
relation to non-price vertical restraints (i.e. vertical agreements other than RPM
agreements). The Working Group would welcome confirmation that a rule of reason
analysis would apply to non-price vertical agreements that do not meet the relevant safe
harbour thresholds.

PART Il: COMPARATIVE APPROACH TAKEN IN OTHER KEY JURISDICTIONS

36. The Working Group provides below an overview of the approach taken in relation to safe
harbour rules and vertical agreements in other key jurisdictions.

European Union

37. In the EU, the most important safe harbour is that provided by the VBER and further
elaborated in Section 4.1 of the Vertical Guidelines. The VBER exempts all agreements
that satisfy its requirements from the EU prohibition on anticompetitive agreements
contained in Article 101 TFEU. It only applies if the parties are not actual or potential
competitors, and if the relevant market shares of the supplier in the upstream selling market
and of the buyer(s) in the downstream purchasing market do not exceed 30%. However,
the VBER does not apply if the agreement includes any “hardcore” restrictions. These
include RPM (minimum or fixed prices), prohibitions on “active” (i.e. initiated by the
seller) cross-border sales between EU Members States, certain territorial or customer
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38.

39.

40.

41.

restrictions, as well as certain restrictions on the effective use of the internet (see Article 4
VBER for the full list of hard core restraints, and Article 5 VBER for types of restriction
that will be excluded from the benefit of any exemption).

In addition to the VBER, EU law also has two further safe harbours as follows:

e a de minimis Notice under which agreements between non-competitors involving
market shares not exceeding 15% are considered not to infringe Article 101 (but this
does not apply to hardcore restrictions); and

e an “effect on trade” Notice which provides a 5% market share threshold and a EUR
40 million turnover threshold, below which agreements are in principle not capable of
appreciably affecting trade between Member States, so that Article 101 does not apply
(even those including hardcore restrictions).

Articles 1 and 8 VBER provide detail on calculating market shares. In particular, Article 1
includes a list of affiliates and subsidiaries to be included, and Article 8 includes flexibility
as follows: “if a market share is initially not more than 30 %, but subsequently rises above
that level, the exemption provided for in Article 2 shall continue to apply for a period of
two consecutive calendar years following the year in which the 30 % threshold was first
exceeded”.

The VBER provides a high degree of legal certainty as it is an EU Regulation. If an
agreement meets its criteria then it will be considered legal by EU and national courts and
authorities. Nevertheless, it is possible for its benefit to be withdrawn, either for a specific
agreement (by the European Commission or a national competition authority), or for a
category of agreements (by the European Commission), but in fact this has almost never
occurred. In any case such withdrawal would be effective only for the future and not
retrospectively. Unlike the VBER, the two additional safe harbours introduced by the
European Commission and mentioned above (de minimis and effect-on-trade Notices), are
not legally binding on EU or national courts. As such, they offer a lower degree of legal
certainty.

For an agreement that does not benefit from exemption under the VBER, the EU does also
apply a rule of reason. It asks first whether the agreement restricts competition and then,
if so, whether it satisfies the four cumulative economic efficiencies criteria for exemption
set out in Article 101(3). This assessment takes into account factors such as market
structure, entry barriers, and the indispensability of the restrictions. The European
Commission generally has a more lenient approach to vertical restraints compared to
horizontal restraints. The Vertical Guidelines recognize that vertical agreements can
generate many positive effects.

United Kingdom

42.

43.

In the UK, restrictions in vertical agreements are now governed by the Vertical Agreements
Block Exemption Order (“VVABEO”) and the associated VABEO Guidance. The VABEO
and the VABEO Guidance largely follow the approach of the EU.

The VABEO exempts vertical agreements between non-competitors from the application
of UK competition law, provided that the relevant safe harbour market share thresholds
are satisfied (i.e. both have a share of less than 30% on the relevant upstream / downstream
markets) and the agreement does not include hardcore restrictions (e.g., such as price-
fixing or market sharing). Companies are able to self-assess compliance with UK
Competition Law through the application of the VABEO and the VABEO Guidance:



44,

45.

46.

47.

48.

49.

e if companies are below the safe harbour thresholds, are not competitors and the
agreements contain no hard-core restrictions, that agreement can be deemed
compliant with UK competition law;

o if the companies are above the safe harbour threshold, they may still be able to apply
the VABEO Guidance by analogy, provided that they are not competitors and the
agreements contain no hard-core restrictions.

The calculation of market shares involves: (i) defining the relevant markets (i.e., the
markets on which the supplier sells and the purchaser purchases the relevant products or
services); and (ii) calculating the parties’ respective share by reference to total revenue
from sales of the relevant products or services (including all members of the same
corporate group or affiliates over which the ultimate parent has control).

There is no specific turnover-based threshold nor special regime for agreements contained
RPM.

Like the EU, the UK treats RPM as a hardcore restriction, which means that any vertical
agreement that includes RPM cannot benefit from the VABEO and will be presumed to be
unlawful, unless the parties can argue that RPM falls under Section 9(1) of the Competition
Act 1998 (the equivalent to the EU’s Article 101(3) exemption); for example, because it
leads to rivalry-enhancing efficiencies.

The VABEO also contains a list of “excluded restrictions” which withdraw the availability
of the block exemption if present. These include where a non-compete exceeds 5 years or
are indefinite, where a post-term non-compete exceeds 1 year, or where a selective
distribution model is applied to the sale of competing goods. The presence of any of these
restrictions does not give rise to a presumption of unlawfulness (unlike hard-core
restrictions, which do give rise to such a presumption) but instead requires that the
economic impact of the agreement be considered such that the automatic exemption is not
available.

If a vertical agreement involves parties that exceed the safe harbour threshold set down in
the VABEO, then the economic context of the agreement will be examined to determine
the risk of actual anticompetitive effects arising together with any positive effects, and
whether the restriction is indispensable to obtaining those in the specific context of the
agreement. This can be characterised as a “rule of reason” approach. However, if a vertical
agreement contains “hardcore” restrictions, then it will be presumed to be anticompetitive
absent countervailing factors.

If a vertical agreement involves non-reciprocal agreements between competitors, it can be
assessed by reference to the VABEO Guidance. If a vertical agreement involves reciprocal
agreements between actual or potential competitors, it should be assessed by reference to
guidance and case law in relation to horizontal agreements, including in relation to
information sharing between competing undertakings.

Brazil

50.

51.
52.

There is no safe harbour regime in Brazil. Any evaluation of a merger or an infringement
under Brazilian competition law will encompass the entities under common control as a
single entity, with market shares and other relevant metrics being accrued for the entirety
of the alleged infringement’s period within the evaluation of materiality.

Turnover is not a relevant metric for any infringement under Brazilian competition law.

With the exception of minimum RPM, all traditional vertical agreements are considered as
10



“by effects” infringements in Brazil, which are reviewed under a system not dissimilar to
a rule of reason approach, involving successive evaluations of (i) materiality, (ii)
dominance, (iii) economic rationale and (iv) net effects to competition in order to reach a
determination of legality or lack thereof. On the other hand, minimum RPM is a “by object”
infringement.

Chile

53.

54,

55.

56.

In Chile, with the exception of minimum RPM, the “FNE” (Competition Agency)
established a safe harbour regime under vertical agreements where they are presumed
lawful when each of the parties (suppliers and distributors) have a market share equal to
or less than 35%. Turnover is not used as a metric applicable to the safe harbour regime
adopted by FNE. However, this metric could be used by the “TDLC” (Competition
Tribunal) or the Supreme Court in their decisions when analyzing a vertical restraint
infringement.

Regarding the calculation of market shares, the FNE Mergers Guidance states that the
calculation of market shares is conducted based on the annual monetary sales of the entity.
On the other hand, according to FNE Competition Guidance, any evaluation of a vertical
agreements under Chilean competition law will encompass the entities, or parts of them
(suppliers or distributors) under common control that offer or demand goods or services,
as a single economic entity.

Safe harbour rules adopted by the FNE provide legal certainty to companies, since the
FNE’s interpretation establishes a formal opinion of the competition agency responsible
for prosecuting these infringements. However, these rules are not legally binding on
decisions by the TDLC or the Supreme Court. On the other hand, although these rules
provide certainty on vertical agreements, they do not apply to: (i) minimum RPM; and (ii)
cases where there are additional vertical agreements between the parties, even if the 35%
market share threshold is not exceeded by the entities, these agreements create a
cumulative impact. Likewise, even when a restriction exceeds this market share threshold,
such agreements are not per se unlawful, as they are analyzed under the rule of reason and
may provide procompetitive effects in the markets.

Vertical agreements, with the exception of minimum RPM, are generally analyzed
according to “rule of reason” approach. These restrictions are evaluated by analyzing (i)
the market on the vertical agreement; (ii) dominant position of the entity imposing the
restriction; and (iii) the procompetitive or anticompetitive effects on competition. However,
minimum RPM may be analyzed under the “per se rule” when this restriction creates
restrictive effects at the same level of the supply chain, for example, a practice of price
fixing among competitors.

* Kk Kk k *
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