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Chapter 1: Introduction

Janet Looi, Skrine, Kuala Lumpur

Malaysia consists of 13 states and three federal territories, separated by the South China Sea into 
two regions: Peninsular Malaysia and Borneo’s East Malaysia. Kuala Lumpur is the national capital 
and largest city, while Putrajaya is the seat of the federal government. With a population of over 30 
million, Malaysia is the world’s 44th most populous country.

The country is multi-ethnic and multi-cultural. About half the population is ethnically Malay, 
with large minorities of Chinese, Indians and indigenous peoples. While recognising Islam as the 
country’s established religion, the Constitution grants freedom of religion to non-Muslims.

The official language of Malaysia is Bahasa Malaysia. English is the most common business language. 
Mandarin and local dialects are widely used forms of communication.

Malaysia is a member of the Association of Southeast Asian Nations (ASEAN), which is an 
intergovernmental organisation aimed primarily at promoting economic growth and regional 
stability among its members.

The overall infrastructure of Malaysia is one of the most developed in Asia. Malaysia is highly 
ranked for the quality of its roads, port infrastructure and air transport infrastructure. The country 
has seven international ports and five international airports (all with air cargo facilities). Its 
telecommunications network is served by digital and fibre optic technology.

Malaysia is a relatively open, state-orientated and newly industrialised market economy. 
Technological advancement has become an integral part of Malaysia’s growth as an industrialised 
nation through the country’s involvement in advanced electronics manufacturing, research and 
development (R&D), biotechnology, photonics, logistics, design, innovation and a highly automated 
manufacturing sector, to name a few. Industries in Malaysia are predominantly located in over 500 
industrial estates and free zones throughout the country. These zones are categorised as export 
processing zones, which cater to the requirements of export-orientated industries. There are also 
specialised parks that have been developed to cater to the needs of specific industries. Malaysia’s 
objective is to become a hub for other value chain activities, such as R&D, design and development, 
procurement, logistics, distribution and marketing, business support services and shared services.

According to the 2024 Index of Economic Freedom, which measures, among other things, 
investment freedom, trade freedom, judicial effectiveness, government spending and fiscal health, 
Malaysia’s economic freedom score is at 65.7. This ranks Malaysia 45th in the world and ninth among 
39 countries in the Asia Pacific region, above Indonesia, the Philippines, Thailand and several other 
ASEAN countries.
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Chapter 2: The business environment

Yee Mei Ken, Shearn Delamore & Co, Kuala Lumpur

2.1	 Government structure

Malaysia is a federation of 13 states. The Federation of Malaysia practises parliamentary democracy, 
with a federal constitutional monarch, the Yang di-Pertuan Agong (the ‘King’). The King is the 
Supreme Head of the Federation and is commonly referred to as the head of state.

Based on the Federal Constitution, one of the characteristics of the parliamentary democracy 
practised in Malaysia is the separation of powers into three parts: legislative, judiciary and executive. 
The separation of powers also occurs at the federal and state levels, where the federal and state 
governments are accorded defined law-making powers based on the Federal List, State List and 
Concurrent List.

2.1.1	 Legislature

At the federal level, the bicameral Parliament headed by the King is comprised of two houses: the 
Upper House (House of Senate or Dewan Negara) and the Lower House (House of Representatives 
or Dewan Rakyat). The Dewan Negara has 70 Senators, consisting of 44 members appointed by the 
King and 26 members elected by the State Legislative Assemblies. The Dewan Rakyat, on the other 
hand, is made up of 222 members elected through a general election every five years.

The political party or coalition that secures a simple majority of seats in the Dewan Rakyat forms 
the ruling government. However, in the 2022 general election, no political party or coalition 
achieved the required majority, resulting in a hung parliament. To resolve the impasse, extensive 
negotiations ensued among the major political parties and a unity government was formed 
under the leadership of Anwar Ibrahim, with his coalition, Pakatan Harapan (PH), joining forces 
with Barisan Nasional (BN), Gabungan Parti Sarawak (GPS) and other smaller parties. This 
unique arrangement marked a significant shift in Malaysia’s political landscape, emphasising 
collaboration across traditional party lines.

Primarily, the Parliament enacts and approves federal laws, as well as amends and examines existing 
federal laws and government policies. The Dewan Rakyat also functions as a forum for its members to 
debate and question government policies and national issues.

Draft bills may originate from either house, except money bills, which are initiated in the Dewan 
Rakyat. All draft bills approved by either house are sent to the other house for approval. In each 
phase, a chamber of parliament must undergo four stages: the first reading; second reading; 
discussion at committee level; and third reading of the bills. If the bills are passed by both chambers, 
they are assented by the King through affixing the Public Seal. Thereafter, the bills become law and 
enforceable upon publication in the Government Gazette.
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2.1.2	 Executive

The executive authority of the federation is vested in and led by the King subject to the provisions 
and limitations enshrined in the Federal Constitution. The King appoints a Council of Ministers 
to form the Cabinet (Jemaah Menteri) to advise the King on the execution of his functions as the 
head of the executive authority. The ministers are appointed by the King on the advice of the Prime 
Minister and shall be members of either the Dewan Negara or Dewan Rakyat.

In governing the country, the King acts on the advice of the Prime Minister, who leads the Cabinet of 
Ministers. In short, the Prime Minister acts as the head of the government.

The Cabinet holds the highest administrative authority in the country and is responsible for forming 
government policy. Each minister is assigned different portfolios and is usually assisted by a deputy 
minister. The Cabinet is collectively accountable to Parliament for every decision it makes.

In appointing the Prime Minister, the paramount consideration of the King is that the Prime 
Minister shall be likely to command the confidence of the majority of the members of the Dewan 
Rakyat. As such, if the Prime Minister ceases to command the confidence of the majority of the 
members of the Dewan Rakyat, then, unless at his request the King dissolves parliament, the Prime 
Minister shall tender his/her resignation of the cabinet.

2.1.3	 Judiciary

The judiciary refers to the Malaysian court system, which is made up of a body of judges. Judges 
interpret and implement laws enacted by the legislature, executive and state assemblies. The 
judiciary is also empowered to interpret the highest law of the land, the Federal Constitution and 
declare any written law to be unconstitutional or illegal.

The judiciary body and the court structure are enshrined under Article 121 of the Federal 
Constitution. The hierarchy of the courts is classified into subordinate courts and superior courts. 
Subordinate courts refer to the Magistrates’ Court and the Sessions Court. The superior courts 
consist of the two High Courts (High Court in Malaya and High Court in Sabah and Sarawak) and 
two Appellate Courts, namely the Court of Appeal and the Federal Court, which is also the apex 
court in Malaysia.

In addition to the civil court system, Malaysia has a separate jurisdiction for Syariah (Islamic) courts. 
The establishment and powers of Syariah courts are governed by state laws, and their jurisdiction 
is limited to Muslims. These courts handle personal and family matters such as marriage, divorce, 
inheritance and apostasy, as well as certain criminal offences under Islamic law. The Syariah courts 
have their own hierarchy, starting from the Syariah Subordinate Courts to the Syariah High Courts, 
and culminating in the Syariah Appeal Courts.

2.2	 Legal system

There are multiple sources of law in Malaysia. ‘Law’ is defined under Article 162(2) of the Federal 
Constitution to include any written law, common law operating in the federation and any custom or 



Doing Business in Asia Pacific – IBA Asia Pacific Regional Forum  2025� 129

usage having the force of law in the federation. Under the Civil Law Act 1956, the common law of 
England and the rules of equity of certain cut-off dates are also statutorily recognised as sources of law.

Therefore, Malaysian law can broadly be categorised into two groups: written and unwritten law.

2.2.1	 Written law

The written law of Malaysia is made up largely of the following components:

•	 the Federal Constitution and the Constitutions of the 13 states of Malaysia;

•	 legislation enacted by Parliament and the state assemblies;

•	 subsidiary or delegated legislation by persons or bodies empowered by the Acts of Parliament or 
Enactments of the state assemblies;

•	 ordinances made by the King during a state of emergency; and

•	 the Islamic law or Syariah Enactments.

2.2.2	 Unwritten law

The unwritten law of Malaysia consists mainly of the following:

•	 principles of english law applicable and permitted by the local circumstances and subject to such 
qualifications as local circumstances render necessary;

•	 judicial decisions or case law of the two High Courts, the Court of Appeal and the Federal Court;

•	 judicial decisions of the former superior courts, that is, the Supreme Court, the former Federal 
Court and the Privy Council;

•	 customary laws of local inhabitants, including native practices in Sabah and Sarawak; and

•	 the principles of Syariah in the form of judicial decisions.

Chapter 3: Business and corporate structures

Michelle Wong Min Er, Shearn Delamore & Co, Kuala Lumpur

3.1	 Common forms of legal entities

The most common form of legal entity in Malaysia is the private company limited by shares 
incorporated pursuant to the Malaysian Companies Act 2016. It is a separate legal entity from that of 
its shareholders/members, and it can have up to 50 members. A private company shall restrict the 
transfer of its shares.
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Unless regulated by industry or business rules and requirements, a private company can be 
incorporated with a sole shareholder. A private company must have, at all times, a minimum of one 
resident director, that is, a director who ordinarily resides in Malaysia.

Other forms of legal entity are a public company limited by shares, a company limited by guarantee 
and an unlimited company, all of which can be incorporated pursuant to the Companies Act.

The below information focuses on private companies.

3.2	 Incorporation process

A name search must first be carried out to ensure that the proposed name of the company 
is available. Once the name is approved, the name can be reserved and an application for 
registration of the company is to be submitted online within 30 days after the name is approved to 
the Companies Commission of Malaysia (CCM) with the following information and the prescribed 
incorporation fee:

•	 proposed company name;

•	 status of a private or public company;

•	 proposed type of business;

•	 address of the registered office;

•	 business address;

•	 complete details of the directors(s) and promoter(s);

•	 declaration from the directors(s) and promoter(s);

•	 declaration of compliance from individuals responsible for incorporation; and

•	 additional documents (if any).

Upon the submission of complete information, and compliance with all required procedures, 
the CCM will issue a notice of registration, which signifies that the company has been successfully 
incorporated. If the company requires, it can submit a prescribed fee to the CCM to request a 
certificate of incorporation.

The incorporation process is fairly quick and can be completed within a week or two, depending on 
the compilation and submission of the necessary information, documents and fee required.

3.3	 Ongoing reporting and disclosure obligations

Apart from ongoing documents and notifications that are required to be filed or lodged under the 
Companies Act (eg, changes to the directors, register of members and issuance of new shares), every 
year, a private company is required to lodge with the CCM:
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•	 an annual return not later than 30 days from the anniversary of its incorporation date; and

•	 the financial statements (which are to be audited unless exempt pursuant to the Companies Act) 
and directors’ report within 30 days of the circulation of the documents to the shareholders of 
the company. The documents have to be circulated to the shareholders within six months of the 
private company’s financial year end. An auditor is required to be appointed for each financial 
year of the private company (unless exempt pursuant to the Companies Act according to the 
conditions determined by the CCM). 

All companies are subjected to the beneficial ownership reporting framework under the Companies 
Act. Companies have a continuous obligation to maintain a register of beneficial owners and to 
obtain, identify, verify, record and keep up to date the beneficial ownership information in the 
register of beneficial owners together with the relevant supporting documents. A beneficial owner 
of a company is an individual or natural person who ultimately owns or controls a company through 
shares in the company, or who exercises control over the company by other means.

A company is required to send a notice to its members to require its members to inform the company 
as to whether the member is a beneficial owner of the company or to indicate the beneficial owners 
of the company. A beneficial owner must exercise his responsibility to notify the company if he is 
a beneficial owner of the company and to provide the relevant information as required under the 
Companies Act. 

3.4	 Management structures

The board of directors has all the powers necessary for managing, directing and supervising the 
management of the business and affairs of the company subject to any modification, exception or 
limitation contained in the Companies Act or in the constitution of the company.

The Companies Act does not impose a limit on the maximum number of directors, but a company 
may want to limit the number of directors in its constitution. The board of directors can set out their 
powers in the constitution of a company, and officers can have limits of authority imposed on them. 
The board of directors may delegate its powers to any committee of the board of directors, director, 
officer, employee, expert or any other person.

There is no legal requirement to have a risk/compliance/governance committee or officer for a 
private company.

3.5	 Director, officer and shareholder liability

A company incorporated in Malaysia can have a constitution to set out the rights, powers, duties and 
obligations of the company, each director and each member of the company (to the extent that they 
are permitted to be modified in accordance with the Companies Act and the constitution does not 
contravene, and is not inconsistent, with the Companies Act). If a company has no constitution, the 
company, each director and each member of the company shall have the rights, powers, duties and 
obligations set out in the Companies Act.
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A director of a company shall at all times exercise his/her powers in accordance with the Companies 
Act, for a proper purpose and in good faith in the best interest of the company. The directors owe a 
fiduciary duty to the company. 

Directors and officers of a company can be personally liable for breaches of the Companies Act. For 
example, a failure to keep accounting records can result in every officer who is in breach to be liable, 
on conviction, to a fine not exceeding MYR 500,000 or imprisonment for a term not exceeding three 
years, or both.

A private company is a separate legal entity from that of its members, and the liability of its 
members is limited to the amount, if any, unpaid on shares held by the members. While the 
Companies Act establishes that a company incorporated in Malaysia is a separate legal entity, cases 
decided in Malaysia have, in certain instances, pierced the corporate veil where there is evidence 
of actual fraud in common law, or some inequitable or unconscionable conduct amounting to 
fraud in equity.

Chapter 4: Takeovers

Janet Looi, Skrine, Kuala Lumpur

4.1	 Overview of key laws and regulations

Takeovers of public companies in Malaysia are primarily governed by the Malaysian Code on 
Takeovers and Mergers 2016 (the ‘Code’), the Rules on Takeovers, Mergers and Compulsory 
Acquisitions (the ‘Rules’) and the Capital Markets and Services Act 2007 (CMSA).

The Code, which is issued by the Securities Commission Malaysia and enacted pursuant to section 
217 of the CMSA, sets out 12 principles to be observed and complied with by all persons engaged in 
any transaction that is subject to the Code and Rules. This includes, among others, the principle that 
all shareholders must be treated equally in any takeover transaction and should not be disadvantaged 
by the treatment or conduct of any relevant party to a takeover.

The Rules stipulate operational and conduct requirements in relation to takeovers and are issued by 
the Securities Commission under section 377 of the CMSA.

The Code and Rules apply to mergers and takeovers of listed companies, unlisted public companies 
with more than 50 shareholders and net assets of MYR 15m or more, business trusts listed in 
Malaysia and real estate investment trusts listed in Malaysia.

If the disposal, acquirer or target in a takeover is listed on Bursa Malaysia Securities Berhad 
(‘Bursa’), they are also subject to the listing requirements issued by Bursa.
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4.2	 Types of takeover

4.2.1	 Mandatory offer

An acquirer, together with persons acting in concert (PAC) with the acquirer (if any), triggers the 
obligation to extend a mandatory offer to acquire all the shares of a target that are not already owned 
by the acquirer and any PAC, if the acquirer together with any PAC:

•	 obtains ‘control’ of the target (ie, acquires more than 33 per cent of the target); or

•	 triggers the creeping provisions (ie, acquires more than two per cent of the voting rights or shares 
of a target in any six-month period where the acquirer and the PAC’s shareholding were more 
than 33 per cent but less than 50 per cent of the voting rights or shares in the target).

4.2.2	 Voluntary offer

An acquirer who has not incurred an obligation to make a mandatory offer is allowed to make a voluntary 
offer to acquire the voting shares or rights of a target that is not already owned by the acquirer.

However, such a voluntary offer must be conditional upon the acquirer having received acceptances 
that would result in the acquirer holding in aggregate more than 50 per cent of the voting shares or 
rights of the target.

4.2.3	 Partial offer

An acquirer who has not incurred an obligation to make a mandatory offer is also allowed to make a 
partial offer (ie, a voluntary offer to acquire less than 100 per cent of any class of the voting shares or 
rights of a target) for the voting shares or rights of a target that is not already owned by the acquirer.

However, an acquirer is not allowed to make a partial offer unless approved by the Securities 
Commission Malaysia (SC).

4.3	 Process overview

4.3.1	 Pre-bid due diligence

Generally, due diligence on targets that are listed public companies is limited to information that has 
been publicly announced by the target, or by public searches, such as company searches at the CCM, 
or bankruptcy or winding-up searches at the Department of Insolvency.

In a friendly takeover, a shareholder of the target company is likely to have initiated discussions 
with the potential acquirer subject to confidentiality undertakings and entry into non-disclosure or 
confidentiality agreements that would allow the acquirer and its appointed advisers to conduct due 
diligence on the target. Where a target company is a listed public company, the scope of the due 
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diligence is limited to information on the target that is publicly announced, as the parties have to be 
very careful not to allow access to information that will be deemed insider information.

4.3.2	 Definitive agreement

The shareholder of the target company and the potential acquirer in a friendly takeover may enter into a 
definitive sale and purchase agreement for the acquisition of a specific block of shares in the target company 
before the takeover offer is launched. The definitive agreement typically includes provisions such as the 
purchase consideration, undertakings or covenants, conditions precedent and termination rights.

In the event that the sale and purchase of the shares pursuant to the definitive agreement involves 
the acquisition of more than 33 per cent of the target or triggers the creeping provision, the acquirer 
would be under the obligation to extend a mandatory offer to acquire all the shares of a target that is 
not already owned by the acquirer and any PAC.

4.4	 Related party transactions

If the potential seller or potential acquirer of the shares is a listed public company or a subsidiary of a 
public company listed on the Main Market of Bursa the transaction will be a related party transaction 
and the prior approval of the shareholders (of the listed company) in a general meeting will be 
required where the transaction has a percentage ratio of five per cent or more.1

Where any one of the percentage ratios of a related party transaction is 0.25 per cent or more, such 
a related party transaction must be announced to Bursa as soon as possible after the terms of the 
transaction have been agreed, unless, inter alia, the value of the consideration of the transaction is 
less than MYR 500,000.

A related party includes a person who is, or was, a director or major shareholder of the listed public 
company, or persons connected with such director or major shareholder, within the preceding six 
months of the date on which the terms of the transaction were agreed.

4.5	 Takeover process

An acquirer who intends to make a takeover offer is required to make an immediate announcement 
regarding the takeover offer by way of a press notice and send a written notice to the board of the 
target or adviser designated by the board of the target. The notice is also to be sent to the Securities 
Commission and Bursa if the acquirer or the target is listed in Malaysia.2

The board of the target upon receiving a written notice makes an immediate announcement of the 
receipt of the written notice and dispatches a copy to all shareholders of the target within seven days.

Within 21 days from sending the written notice, the acquirer is required to dispatch the offer 
documents (upon clearance by the Securities Commission) to the board and shareholders of the target.

1	 Paragraph 10.08 of the Bursa Malaysia Main Market Listing Requirements.

2	 Paragraph 9.10 of the Securities Commission Rules on Take-overs, Mergers and Compulsory Acquisitions.
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Within ten days from the dispatch of the offer documents, the board of the target is required to issue 
its comments, opinion and views on the takeover offer in a board circular to the shareholders of the 
target. The independent adviser appointed is also required to issue an independent advice circular 
to the board and shareholders of the target.

The acquirer must keep the offer open for at least 21 days from the dispatch of the offer documents 
(unless the Securities Commission has granted approval for an extended period, in which case the 
offer must be kept open until the end of the extended offer period).

Unless prior written consent of the Securities Commission has been obtained, the board of the target 
shall not announce material information relating to trading results, profit or dividend forecasts, or 
asset valuations until after the 39th day following the dispatch of the offer documents.

The acceptance condition to the takeover offer must be met (ie, the acquirer holding in aggregate 
more than 50 per cent of the voting shares or rights of the target) within 60 days from the dispatch of 
the offer documents.

4.6	 Reporting obligations

Each substantial shareholder of the target is also required to comply with disclosure requirements on 
a substantial shareholding as set out in the Companies Act 2016.

A substantial shareholder of the target is required to notify the target of its interest or change in 
its interest in voting shares in the target. Persons ceasing to be a substantial shareholder are also 
required to notify the target. A copy of such a notice shall also be served to the CCM on the day on 
which such a person gives notice

Chapter 5: Foreign investment

Pamela Kung, Shearn Delamore & Co, Kuala Lumpur

5.1	 Foreign investment control/restriction

Over the years, foreign equity restrictions in many sectors across Malaysia have been liberalised. For 
instance, in April 2012 the government allowed up to 100 per cent foreign equity participation in 
various services sectors, such as telecommunications, healthcare and education.3

Notwithstanding such liberalisation policies, restrictions on foreign equity ownership remain in 
place for certain sectors. These restrictions may be imposed through the approval of, or issuance 
of licence by, the relevant ministries or regulatory bodies in Malaysia. Some of the affected sectors 
include trading, manufacturing, and oil and gas.

3	 See www.miti.gov.my/index.php/pages/view/4236 accessed 14 October 2024.
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Foreign investors looking to set up business in the trading sector need to be aware of the Guidelines 
on Foreign Participation in the Distributive Trade Services Malaysia (DTG)4 issued by the Ministry of 
Domestic Trade and Cost of Living (MDTCL). The DTG regulates the distributive trade sector and 
requires proposals for foreign involvement in distributive trade to be approved by MDTCL. While 
the government has gradually liberalised equity ownership in trading companies, those conducted 
on a larger scale, such as hypermarkets, must still have at least 30 per cent equity participation by 
Bumiputera.5 Hypermarket operators who do not fulfill the 30 per cent Bumiputera participation 
must provide revenue contribution as set out in paragraph 6.2.3.2 of the DTG. Further, the DTG 
prohibits foreign involvement in certain distributive trade businesses, such as mini-markets and 
convenience stores. 

In the manufacturing sector, under the Industrial Co-ordination Act 1975 of Malaysia, companies 
intending to carry out manufacturing activities are required to submit an application to the 
Malaysian Investment Development Authority for a licence,6 unless it is a manufacturing company 
with shareholders’ funds of less than MYR 2.5m and less than 75 full-time paid employees.7 
Companies exempted from the manufacturing licence as confirmed through the exemption letter 
are also eligible to apply for various facilities from the Government such as import duty exemptions 
for machinery and equipment and raw materials under the Customs Duties (Exemption) Order 
2017, Sales Tax (Persons Exempted From Payment Of Tax) Order 2018 and Sales Tax (Goods 
Exempted from Tax) Order 2022; as well as investment incentives under the Promotion of 
Investments Act 1986 and the Income Tax Act 1967, among others, subject to fulfilling the requisite 
criteria and condition.8 Equity shareholding in all manufacturing projects were liberalised effective 
from 17 June 2003, allowing foreign investors to hold 100 per cent of the equity in all investments 
in new projects, as well as investments in expansion or diversification projects by existing companies 
irrespective of the level of exports and type of product or activity.9 Nevertheless, foreign investors 
seeking a stake in manufacturing companies that were granted manufacturing licences prior to 
liberalisation of the equity conditions in 2003 will have to be wary that these manufacturing licences 
may still have equity conditions attached to them. 

Therefore, their investments may be affected unless the manufacturing company applies for, and is 
granted, a waiver of the equity conditions that were imposed prior to 17 June 2003.

The Petroleum Development Act 1974 and the Petroleum Regulations 1974 are the main legislation 
governing petroleum activities and operations in Malaysia. Any person wishing to participate in the 
upstream sector of the oil and gas industry must obtain a licence from Petroliam Nasional Berhad 
(PETRONAS),10 which has been vested with the ownership and control of petroleum resources in 
Malaysia.11 Foreign companies wanting to participate in exploration operations are required to enter 
into production-sharing contracts with PETRONAS, which will contain the requirements imposed by 

4	 See www.kpdn.gov.my/images/2023/GP/gp-2022.pdf accessed 14 October 2024.

5	 ‘Bumiputera’ means Malaysians of indigenous origin.

6	 Section 3(1) of the Industrial Co-ordination Act 1975.

7	 Rule 2 of the Industrial Co-ordination (Exemption) Order 1976 as amended by the Industrial Co-ordination (Exemption) (Amendment) 
Order 1986.

8	 See www.mida.gov.my/wp-content/uploads/2022/05/GD_ICA10_12052022-1.pdf accessed 14 October 2024.

9	 See www.mida.gov.my/setting-up-content/equity-policy-protect-foreign-investment accessed 14 October 2024.

10	 Regulation 3 of the Petroleum Regulations 1974.

11	 Section 2 of the Petroleum Development Act 1974.
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PETRONAS. Further, no person other than PETRONAS may carry out business in the downstream sector 
unless the Prime Minister and Ministry of International Trade and Industry have given permission.12

There are also foreign restrictions on the acquisition of property in Malaysia. There are certain 
properties that are off-limits to foreigners:

•	 property valued at less than MYR 1m per unit;

•	 residential units under the category of low and low-medium cost;

•	 properties built on Malay reserved land; and

•	 properties allocated to Bumiputera interest in any property development project.

Further, there is a minimum threshold for foreigners to acquire property in Malaysia, which varies 
in different states or zones/areas across the states. For instance, the minimum threshold in Kuala 
Lumpur is MYR 1m, whereas in Kuala Selangor in the state of Selangor, the threshold is a minimum 
of MYR 2m for residential property and MYR 3m for commercial and industrial property.

5.2	 Foreign exchange control

Pursuant to the Foreign Exchange Policy (FEP) administered by the Central Bank of Malaysia (Bank 
Negara Malaysia – BNM), generally, non-resident investors are free to:

•	 undertake any type of investment in ringgit assets or foreign currency assets in Malaysia (direct or 
portfolio investment) without any restriction;

•	 open a ringgit account or foreign currency account with a licensed onshore bank; funds are free 
to be remitted into and out of such accounts, subject to normal due diligence processes by a 
licensed onshore bank; and

•	 repatriate divestment proceeds, profits, dividends or any income arising from investments in 
Malaysia, provided that repatriation is made in a foreign currency.

Non-resident investors also have the flexibility to hedge foreign exchange exposure arising from 
their investments in Malaysia, either via a licensed onshore bank or an Appointed Overseas Office 
(AOO). Further details on AOOs are available in Notice 1 of the FEP13 and its corresponding FAQs14 
on the BNM website. Further information in respect of the FEP rules applicable to non-residents is 
also available on www.bnm.gov.my/fep.

12	 See https://www.bnm.gov.my/documents/20124/60360/FAQs_Non-Resident+Buying+and+Selling+of+FX.pdf accessed 5 June 2024.

13	 See www.bnm.gov.my/documents/20124/60360/Notice+1_Dealings+in+Currency%2C+Gold+and+Other+Precious+Metals.pdf accessed 
14 October 2024.

14	 See www.bnm.gov.my/documents/20124/60360/FAQs_Non-Resident+Buying+and+Selling+of+FX.pdf accessed 5 June 2024.
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5.3	 Applicable tax incentive or grants

Malaysia offers a wide range of tax incentives designed to attract foreign investment. These incentives 
are applicable to, among others, the manufacturing, agricultural, tourism and approved services 
sectors, including R&D, training and environmental protection.

Direct tax incentives grant partial or total relief from income tax for a specified period, while indirect 
tax incentives come in the form of exemptions from import or export duty, sales tax and excise duties.

The key tax incentives available in Malaysia are pioneer status, investment tax allowance and 
reinvestment allowance. There are also ‘special pre-packaged’ incentives covering a number of areas 
of direct and indirect tax and regional economic corridors.

Other available tax incentives include double deduction of certain expenses, R&D incentives, 
Malaysia Digital status, industrial building allowance, principal hub incentive, global trading centre, 
incentives in the Labuan international business and financial centre, and tariff-related incentives, 
such as exemption from import duty on machinery, equipment or raw materials

Chapter 6: Restructuring and insolvency

Claudia Cheah, Skrine, Kuala Lumpur

6.1	 Main legislation and processes

The main legislation governing corporate restructuring and insolvency is the Companies Act 
2016, while individual bankruptcy is governed by the Insolvency Act 1967. The main corporate 
restructuring and insolvency processes are corporate voluntary arrangement (CVA), judicial 
management (JM), schemes of arrangement (SOA), receivership and winding up. The first two 
processes are new statutory mechanisms that came into force on 1 March 2018. The procedural 
implementation of these mechanisms is governed by the Companies (Corporate Rescue 
Mechanism) Rules 2018.

6.2	 Corporate voluntary arrangements

The CVA is modelled on the company voluntary arrangement under the UK Insolvency Act 1986. 
It is meant to be a quick and cheap restructuring process with little court intervention. When it 
was first introduced, the CVA was limited in its application and could not be applied to publicly 
listed companies or companies with charges over their assets or undertakings. This was changed 
by the Companies (Amendment) Act 2024, whereby with effect from 31 January 2025, the CVA 
has been made available to companies (both private and publicly listed) with charges over their 
assets or undertakings.

The CVA is proposed by the directors of a company (which is not under JM and not being wound up) 
to the company and its unsecured creditors. No court sanction is required for a voluntary arrangement, 
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even after it has been approved by the requisite majority of creditors and members. There is 
also no requirement to separate creditors into separate classes for the purpose of approving a 
voluntary arrangement.

A qualified insolvency practitioner is appointed as a nominee to assess the viability and prospect 
of success of the proposed CVA. They have to issue a statement with their opinion on whether the 
proposed arrangement has a reasonable prospect of being approved and implemented; whether 
the company is likely to have sufficient funds available during the proposed moratorium to enable 
the company to carry on its business; and that meetings of the company and its creditors should be 
summoned to consider the proposed CVA.

Upon the filing of a CVA application, a statutory moratorium of 28 days commences (subject to a 
further extension of 60 days). During this period, no proceedings may be taken by creditors against 
the company. 

Once the requisite majority approval of the creditors (75 per cent of the total value of creditors 
present and voting at a meeting) and members (simple majority approval of 51 per cent) is obtained, 
the CVA will be implemented by a supervisor (who is normally the nominee). All parties will be 
bound by the voluntary arrangement, including non-consenting creditors.

There is no recourse under the Companies Act for aggrieved parties to challenge the proposal/ 
arrangement or outcome of the creditors’ meetings. There is, however, provision to challenge the act, 
omission or decision of the supervisor by way of an appeal to the court.

6.3	 Judicial management

A company (via its members or board of directors) and its creditors (including contingent or 
prospective creditors) may apply to the court to appoint a qualified insolvency practitioner as a 
judicial manager of the company. The court must be satisfied that the company is or will be unable 
to pay its debts, and that the making of a JM order is likely to achieve one or more of the three 
statutory purposes: the company may survive; there may be a compromise or arrangement reached 
under section 366 of the Companies Act; or it would result in a more advantageous realisation of the 
company assets than on a winding up. 

When it was first introduced via the Companies Act 2016 and came into force on 1 March 2018, the 
JM was limited in its application, in that publicly listed companies are excluded from applying for 
a JM order. As such, when related companies owned by a publicly listed company wish to pursue a 
global restructuring of the group debts, they would have to resort to a SOA and not a JM. 

The JM has been made available to publicly listed companies via the amendments introduced by the 
Companies (Amendments) Act 2024 (the ‘2024 Amendments’), which came into force on 1 April 
2024. The 2024 Amendments also introduced provisions allowing super priority rescue financing for 
companies under JM. There are three types of priority which the court may grant where the company 
in distress is to receive rescue financing:
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•	 first, the court may order that the debt arising from any rescue financing obtained by the 
company in distress be paid immediately after settling the costs and expenses of the winding up. 
This priority sits above preferential debts;

•	 second, the court may allow the creation of charges over the unencumbered assets of the 
company to secure the rescue financing; and

•	 third, the court may allow the creation of charges over encumbered assets in favour of the 
rescue financier, with the same priority as the existing secured creditor, or higher priority over 
the existing secured creditor, provided that the interests of the existing secured creditor are 
adequately protected. 

Upon the filing of a JM application, a statutory moratorium commences until such time that the JM 
application is disposed of. During this period, no proceedings may be taken by creditors against the 
company or to enforce any charge created by the company.

Once a judicial manager is appointed, the board of directors’ power to manage the company is 
largely stripped and placed in the hands of the judicial manager. If the company is in receivership, 
the receiver and manager must vacate the office, and if there is any pending winding up petition 
against the company, the same shall be dismissed. The judicial manager has wide powers, including 
the power to take control of assets, deal with and dispose of assets (including charged assets, subject 
to court approval), enter into new contracts and summon persons to appear and produce documents 
relating to the company.

The judicial manager needs to come up with a rescue proposal within the first two months of his or 
her appointment, and the proposal needs to be approved by at least 75 per cent of the total value of 
creditors present at a meeting and voting.

Once approved by the creditors, the judicial manager will report the results to the court. The 
proposal will be implemented by the judicial manager and binding on all creditors, including the 
non-consenting creditors. The JM order remains in force for six months and can be extended on the 
application of the judicial manager for any further period as the court deems fit.

6.4	 Scheme of arrangement

A scheme of arrangement (or compromise) is another corporate rescue mechanism. It can be 
adopted by a company that is not insolvent, but is facing financial difficulties. It is commonly used 
to alter the rights of creditors, re-organise the share capital of the company, or to undertake a 
reconstruction or merger involving the company.

The advantage of this process is that it enables the company to continue with its daily operations, 
even during times of financial distress, and the directors continue to be in control of the company.

An application for SOA may be made by the company, any creditor or member of the company, a 
liquidator or a judicial manager (‘SOA Application’). It is normal for such an application to include 
a request for an order to restrain all proceedings against the company pending the approval of 
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the scheme. Such a restraining order may be granted for not more than three months and may be 
extended for not more than nine months by way of application to the court.

Via the 2024 Amendments, a statutory moratorium comes into effect with the filing of an SOA 
Application. The statutory moratorium continues for two months or until the disposal of the SOA 
Application, whichever is earlier.

The court may appoint an approved liquidator to assess and report to the court on the viability of the 
proposed scheme. The majority of 75 per cent in value of the creditors or class of creditors present 
and voting is required to approve the proposed scheme. Once approved and a court sanction is 
given, the scheme will be binding on all parties, including the non-consenting creditors.

Similar to the JM, the 2024 Amendments have allowed super priority rescue financing to be made 
available to companies seeking to restructure their debts via a SOA. 

Other significant improvements or changes brought about by the 2024 Amendments vis-à-vis the SOA, 
include:

•	 the introduction of scheme without meeting, or more commonly known as the ‘pre-pack’ 
scheme, whereby the court may sanction a scheme that has been pre-negotiated and agreed by 
the requisite majority creditors without a scheme meeting;

•	 a new cross-class cram down mechanism, whereby the court is empowered to bind all creditors 
(including dissenting class of creditors) to a scheme;

•	 the related company of the scheme company may also apply for a restraining order, so that it is 
similarly protected from legal proceedings pending the hearing of the SOA Application by the 
scheme company; and

•	 the court may make such orders as deemed necessary, including ordering a revoting, 
reclassification of creditors and giving directions on the admission and weightage of debts of 
creditors for the purpose of revoting. 

6.5	 Receivership

A receiver may be appointed privately by a creditor (debenture holder) or by the court.

6.5.1	 Private receiver

A private appointment is governed by the terms of the instrument creating the charge. Such an 
instrument is usually a debenture, often created by a company as a loan security in favour of a 
financial institution. It is usual for a debenture to provide for the appointment of not only a receiver 
but also a manager with the power to manage the charged assets. The scope of the debenture is 
critical, as the receiver/manager is only empowered to take control of assets that are charged under 
the debenture (either by way of a fixed charge or floating charge). There isa statutory presumption 
that the receiver/manager acts as the agent of the company, unless the instrument of appointment 
expressly provides otherwise. The receiver/manager seeks the best means of recovering for the 
debenture holder, without the need seriously to consider the benefits to the chargor.
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6.5.2	 Court-appointed receiver

The court may appoint a receiver/manager under the following circumstances:

•	 the company has defaulted in its payment or obligations to a debenture holder;

•	 the company proposes to sell or otherwise dispose of the secured property in breach of the terms 
of any instrument creating the security or charge;

•	 it is necessary to preserve the secured property for the benefit of the debenture holder; or

•	 it is necessary to preserve the property of a company pending the disposal of a suit, where there is 
a good prima facie claim of title by the applicant and evidence that the property is in jeopardy.

A court-appointed receiver/manager is an officer of the court, and not an agent of the company.

6.5.3	 Power and duties of a receiver

In addition to the powers conferred either under a debenture or by a court order, a receiver shall have the 
powers set out in the sixth schedule of the Companies Act 2016, which includes, among others, the power to 
take possession and control of the property in accordance to the terms of that order, grant options over the 
property, carry on the business of the company, demand and recover income of the property in receivership 
and exercise the right to inspect books or documents that relate to the property in receivership.

6.6	 Winding up

There are two types of winding up processes: compulsory winding up and voluntary winding up.

6.6.1	 Compulsory winding up

The company, its contributory and any creditor (including a contingent or prospective creditor) of a company 
may petition for the company to be wound up by the court. The commencement of winding up shall be at the 
date of the winding up order. Section 465(1) of the Companies Act stipulates 12 situations where the court 
may order a company to be wound up. The most common situation is where the company is unable to pay 
its debts. A company is deemed unable to pay its debt when it is indebted in a sum exceeding MYR 50,000 
and fails to pay the same within 21 days on receipt of a written demand for payment; when an execution 
or other process issued on a judgment, decree or order of any court in favour of a creditor of the company is 
returned unsatisfied in whole or in part; or it is proved to the satisfaction of the court that the company is 
unable to pay its debt after taking into account the contingent and prospective liabilities of the company.

6.6.2	 Voluntary winding up

A company may also be wound up voluntarily by its directors and shareholders or creditors. The 
court is generally not involved in the process. A voluntary winding up shall commence where an 
interim liquidator has been appointed before the resolution for voluntary winding up is passed and, 
in any other case, at the time of the passing of the resolution for voluntary winding up.
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There are two types of voluntary winding up:

•	 Members’ voluntary winding up: The directors and shareholders of a company may agree that a 
resolution be passed to wind up the company, even when the company is solvent. The directors 
must make a declaration of solvency by confirming that the company will be able to pay its 
debts in full within 12 months after the initiation of the winding up process. During this 
process, the assets of the company are sold, liabilities paid and the balance assets distributed 
among the members. If it is subsequently discovered that the company is insolvent, the 
members’ voluntary winding up is converted into a creditors’ winding up.

•	 Creditors’ voluntary winding up: If the directors are unable to make a declaration of solvency, 
a resolution can still be passed for a creditors’ voluntary winding up, whereby the creditors 
will be involved in charting the course of the liquidation.

6.6.3	 Effect of winding up

Once a winding up process has commenced, there shall be no disposition of property of the 
company other than an exempt disposition, including any transfer of shares or alteration in the 
status of the members of the company, except with the approval of the court.

Unless a private liquidator (often an accountant holding a liquidator’s licence) is appointed, the 
official receiver will by default be appointed as the liquidator of the wound-up company. The wound-
up company continues to exist as a legal entity under the management of the liquidator.

The liquidator’s duties include managing the assets of the company, ascertaining its liabilities, 
investigating the internal affairs of the company, realising the assets, making the appropriate 
distribution to parties entitled to the assets and applying for the dissolution of the company when 
the winding up process comes to an end.

6.7	 Personal bankruptcy

The statutory threshold for the commencement of bankruptcy proceedings against an individual 
debtor is a judgment debt of a minimum of MYR 100,000. On the making of a bankruptcy order, all 
the bankrupt’s assets shall vest in the Director General of Insolvency.

A debtor may propose a voluntary arrangement to their creditors any time before they are adjudged 
bankrupt. A debtor who intends to propose a voluntary arrangement shall appoint a nominee to act 
in relation to the voluntary arrangement or for the purpose of supervising the implementation of the 
voluntary arrangement.

A bankrupt may be discharged by an order of the court or by a certificate issued by the Director 
General of Insolvency. A bankrupt may be entitled to an automatic discharge on the expiration of 
three years from the date of submission of their statement of affairs, if they have paid the sum of 
money determined by the Director General of Insolvency for the purposes of the administration of 
the bankrupt estate, and if they have complied with the requirement to render an account of moneys 
and property to the Director General of Insolvency. 
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Chapter 7: Employment, industrial relations, 
and work health and safety

Selvamalar Alagaratnam, Skrine, Kuala Lumpur

7.1	 Employees’ rights and protection

Employee’s rights and other statutory protection for employees in Malaysia depend on several statutes.

Prior to the amendments to the Employment Act, 1955 (EA), the EA generally only applied to 
employees who earn a monthly salary of less than MYR 2,000 or are engaged in manual labour (‘EA 
Employees’). The EA has since been amended by the Employment (Amendment) Act 2022 which 
took effect on 1 January 2023. One of the main changes to the EA is that the EA now applies to all 
employees in West Malaysia, with the effect that the entitlements and protections that previously only 
applied to EA Employees now apply to all employees, save for a few exceptions. 

The EA provisions which do not apply to all employees are: 

•	 entitlement to statutory payment for working on a rest day;

•	 entitlement to statutory payment for working overtime; 

•	 eny regulations relating to shift work allowance;

•	 entitlement to statutory payment for working on a public holiday; and

•	 regulation relating to termination, lay-off and retirement benefits.

The above EA provisions do not apply to employees: (1) who earn a monthly salary of more than 
MYR 4,000; and (2) who are not employed (‘Excluded Employees’):

•	 as manual labourers or supervisors of manual labourers;

•	 to operate or maintain any mechanically propelled vehicle for the purpose of transporting 
passengers or goods or for reward or commercial purposes;

•	 as a domestic employee; or

•	 in certain positions on seagoing vessels.

The EA guarantees minimum terms and conditions of employment, such as wage and hours, and 
several leaves, which may not be contractually waived.

The states of Sabah and Sarawak in East Malaysia have equivalent legislation (with some differing 
provisions) that cover similar categories of employees.
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7.1.1	 Working hours and leave

Employees are entitled to protection in terms of maximum hours of work. No employee may be 
required to work more than eight hours a day or more than 45 hours a week, or more than five 
consecutive hours without a break of at least 30 minutes. Every employee is entitled to one whole day 
of rest each week (rest day).

Employees are also entitled to paid sick leave, annual leave and public holidays

Sick leave

Sick leave is as follows:

•	 14 days in each calendar year if he or she has been in employment for a period of less than two 
years;

•	 18 days in each calendar year if he or she has been in employment for a period of two years or 
more but less than five years; and

•	 22 days in each calendar year if he or she has been in employment for a period of five years or 
more.

If hospitalisation is necessary, an employee is entitled to sick leave of 60 days in each calendar year.

Annual leave

Annual leave is as follows:

•	 eight days for every 12 months of continuous service if he or she has been in employment for a 
period of less than two years;

•	 12 days for every 12 months of continuous service if he or she has been in employment for a 
period of two years or more but less than five years; and

•	 16 days for every 12 months of continuous service if he or she has been in employment for a 
period five years or more.

Maternity and paternity leave

All female employees are entitled to paid maternity leave of no less than 98 consecutive days. This 
entitlement is limited to employees who have been in employment for no less than 90 days in the 
nine-month period immediately preceding confinement, which must include employment in the 
four months immediately preceding confinement. An employee is also not entitled to paid maternity 
leave if she has five or more surviving children.

All married male employees are entitled to seven consecutive days of paid paternity leave. This 
entitlement is limited to employees who have been employed at least 12 months immediately before 
the commencement of such paternity leave and that such employees have notified their employer of 
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the pregnancy of their spouse at least 30 days from the expected confinement or as early as possible 
after the birth of the child.

Public holidays

There are 11 paid gazetted holidays, five of which must be:

•	 the National Day (31 August);

•	 the birthday of the King (Malaysia’s monarch and head of state) (the first Saturday of every June);

•	 the birthday of the ruler of the state (differs from state to state) or the federal territory (1 
February) in which the employee wholly or mainly works;

•	 Workers’ Day (1 May); and

•	 Malaysia Day (16 September).

Overtime

If an employee works in excess of their normal working hours per day, they are entitled to 
overtime pay (this does not apply to Excluded Employees), which is calculated as follows:

•	 for any overtime work carried out in excess of normal hours of work, at a rate that is not less than 
1.5 times the hourly rate of pay;

•	 for work on a rest day:

	– for any period of work that does not exceed half the normal hours of work, wages equivalent 
to 0.5 times the ordinary rate of pay for work done on that day; and

	– for any period of work that is more than half, but that does not exceed, the normal hours of 
work, one day’s wages at the ordinary rate of pay for work done on that day;

•	 for any work carried out in excess of the normal hours of work at a rate that is not less than two 
times the hourly rate of pay; and

•	 for work on a public holiday, in addition to the day’s wages, two days’ wages at the ordinary rate 
of pay, regardless of whether the period of work done on that day is less than the normal hours 
of work, and for work in excess of the normal hours of work, at a rate that is not less than three 
times the hourly rate of pay.

Notwithstanding the payment of overtime pay, no employee may be required to work more than 12 
hours a day or in excess of 104 hours of overtime in any one month.

7.1.2	 Termination

All employees in Malaysia, regardless of salary or nationality, enjoy protection against unjust 
dismissal. Pursuant to the Industrial Relations Act 1967 (IRA), an employee’s employment may 
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only be terminated for just cause or excuse. ‘Just cause or excuse’ is not defined by the IRA or 
any other legislation. Generally, misconduct, poor performance and redundancy are accepted as 
just cause for termination.

Where termination is on the ground of redundancy, termination or retrenchment benefit is 
payable. Case law dictates that if the financial position of the employer permits it, and especially if 
the retrenchment exercise is carried out with the aim of increasing efficiency and profits, fair and 
reasonable benefits should be made available. Currently, one month’s salary for each year of service 
is considered fair and reasonable.

Employees (except for Excluded Employees) are entitled to minimum termination benefits as 
follows and pro rata in respect of an incomplete year of service, calculated to the nearest month:

•	 ten days’ wages for every year of employment if they have been employed for a period of less 
than two years;

•	 15 days’ wages for every year of employment if they have been employed for a period of two 
years or more but less than five years; and

•	 20 days’ wages for every year of employment if they have been employed for a period of five 
years or more.

If the employee’s contract of employment provides for more favourable termination/retrenchment 
benefit, they are entitled to that contractual benefit.

7.1.3	 Retirement

There is no mandatory retirement age and it is purely contractual. Permanent employees are 
entitled to the minimum retirement age of 60 years as provided for by the Minimum Retirement 
Age Act 2012.

7.1.4	 Freedom of association

Every employee has the right to freedom of association. The IRA prohibits any person from 
interfering with or restraining an employee from forming, assisting in the formation of or joining a 
trade union.

7.1.5	 Safety, health and welfare

Pursuant to the Occupational Safety and Health Act 1994, employees have a right to safety, health 
and welfare at work. Employers’ duties extend, but are not limited to:

•	 the provision and maintenance of systems of work that are, so far as is practicable, safe and 
without risk to health;

•	 the provision of such information, instruction, training and supervision as is necessary to ensure, 
so far as is practicable, the safety and health at work of employees;
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•	 so far as is practicable, the maintenance of any place of work in a condition that is safe and 
without risk to health;

•	 the provision and maintenance of the means of access to and egress from a place of work that are 
safe and without such risk; and

•	 the provision and maintenance of a working environment for employees that is, so far as is 
practicable, safe, without risk to health and adequate as regards facilities for welfare at work.

7.1.6	 Data protection

The Personal Data Protection Act 2010 (PDPA) gives employees the right to be informed by way of 
a Personal Data Protection notice (that is to be issued to them in both English and Malay) of the 
purpose of collection of their personal data, how their personal data will be processed and their 
rights as data subjects. These rights include the right to access personal data; to correct personal 
data where it is inaccurate, incomplete, misleading or not up to date; and to withdraw consent to the 
processing of personal data. In certain circumstances, for example, where sensitive personal data is 
processed or where data is transmitted beyond borders, the employee’s explicit consent is required.

7.2	 Statutory contributions and minimum wage

Employees’ entitlement to statutory contributions and minimum wages are governed by the 
following legislation outlined below.

7.2.1	 Employees Provident Fund Act 1991

Employees Provident Fund Act 1991 (EPF) makes it mandatory for all employers and most employees 
(except for those excluded from the application of the EPF Act) to contribute to a state-managed 
provident fund at contribution rates that are no less than the rate prescribed by the EPF Act.

Contributions by foreign nationals employed in Malaysia and domestic servants are voluntary.

7.2.2	 Employees’ Social Security Act 1969

The Employees’ Social Security Act 1969 provides social security for all employees in the event 
of contingencies, such as employment injuries. The Act makes it mandatory for employers and 
employees to contribute to the fund at the rate prescribed by the Act.

7.2.3	 Employment Insurance System Act 2017

The Employment Insurance System Act 2017 provides certain benefits and a re-employment 
placement programme for insured persons in the event of the loss of employment, and makes it 
mandatory for employers and employees to contribute to the fund at the prescribed rate.
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7.2.4	 Minimum Wages Order 2022

The Minimum Wages Order 2022, provides that the minimum wage rates payable to an employee 
throughout Malaysia are as follows: 

Minimum wages rate

Monthly Daily Hourly

Number of working days in a week

MYR1,500 6 5 4 MYR7.21

MYR57.69 MYR69.23 MYR86.54

7.3	 Work permits

There are several types of work permit or visa available to foreign nationals who are gainfully 
employed in Malaysia. The types of passes issued by the immigration authorities of Malaysia are 
outlined below.

7.3.1	 Short-term social visit pass

Short-term social visit passes are issued at the entry point to foreign citizens for social and business 
visits and are usually valid for 30 days or less. The duration is discretionary but is usually for a period 
of 30 days. Examples of limited business purposes include attending meetings, conferences, business 
discussions or seminars; inspecting or setting up factories; auditing a company’s accounts; signing 
agreements; and surveying business opportunities and investment potential.

7.3.2	 Professional visit pass

Professional visit passes are issued to foreign citizens who hold acceptable professional qualifications 
for the purpose of taking up professional work in Malaysia for a Malaysian entity for a short-term 
period (including extensions) not exceeding 12 months. Applications must be made by the 
Malaysian entity concerned.

7.3.3	 Employment pass

Employment passes are issued to foreign citizens who enter Malaysia to take up paid employment 
under a contract of service with an employer, referred to as expatriates. The duration of employment 
passes depends on the nature of employment and the needs of the employer. The maximum period 
for any employment pass is five years, and the norm is between two and three years.

Applications must be made by the employer, and the requirements below must be met before an 
application will be considered by the Immigration Department:
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•	 minimum paid-up capital of employer ranging between MYR 250,000 and MYR 1m;

•	 recommendation from monitoring agencies;

•	 registration of employer with relevant monitoring agencies;

•	 minimum monthly salary of at least MYR 3,000;

•	 the skill, qualification and experience required for the expatriate position must be such that it 
cannot be fulfilled by local candidates; and

•	 the expatriate’s role must be relevant to the activities of the employer.

7.3.4	 Residence Pass–Talent

The Residence Pass–Talent is only available in Peninsular Malaysia and is issued to foreign citizens 
considered to be high-achieving individuals with the capacity to drive business results that contribute 
towards the national key economic areas (NKEA). The 12 industries forming the NKEA are Greater 
Kuala Lumpur/Klang Valley; oil, gas and energy; palm oil; financial services; tourism; business 
services; communication, content and infrastructure; electronics and electrical; wholesale and 
retail; education; healthcare; and agriculture. A high-achieving individual with the capacity to drive 
business results that contribute towards Malaysia’s economic transformation may apply for the 
Residence Pass–Talent. Applications must be submitted by the foreign citizen online at https://rpt.
talentcorp.com.my.

Applications are reviewed against a set of criteria designed to gauge both the applicant’s 
qualifications and economic contributions to the country. The applicant is required to:

•	 have worked in Malaysia for a minimum period of three continuous years;

•	 hold a valid employment pass with more than three months’ validity at the time of the 
application;

•	 hold a PhD, master’s degree, bachelor’s degree or diploma in any discipline from a recognised 
university, or a professional or competency certificate from a recognised professional institute;

•	 hold a Malaysian income tax file number and have paid income tax for at least two years;

•	 possess five years of total work experience; and

•	 earn a basic salary of MYR 15,000 per month.

7.3.5	 Visit pass (temporary employment)

These passes are issued for the employment of foreign nationals as semi-skilled, unskilled or 
domestic helpers, from specific source countries in certain sectors of the economy, such as 
agriculture, construction, manufacturing, plantation and various types of services.

Different procedures for the recruitment of foreign workers are applicable to employers in 
Peninsular Malaysia, Sabah, Sarawak and the Federal Territory of Labuan.
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7.3.6	 Long Term Social Visit pass

This is a type of pass that can be applied by Malaysians for their spouses. The holder of this pass 
can remain in the country for a period of five years (on condition that they comply with all the 
requirements as may be prescribed by the immigration authorities) and are allowed to engage in any 
form of paid employment or in any business or professional occupation. 

7.3.7	 Dependent pass

This is a type of pass that can be applied by employment pass holders. Employment pass holders 
are eligible to apply for a dependent pass for their spouses, children under 18 years of age and 
legally adopted children under 18 years of age. Dependent pass holders are strictly prohibited from 
engaging in any form of employment and must apply for their own employment pass in order to 
work in the country. 

7.3.8	 De Rantau/Digital Nomad programme pass

This is a type of pass that is available to digital freelancers/independent contractors, or remote 
workers (workers employed by foreign entities) who are IT and digital professionals or employed 
in a management capacity. It does not allow for foreign nationals to gain employment with a 
Malaysian company. 

7.3.9	 Malaysia my Second Home (MM2H)

This initiative by the Malaysian Government allows foreign nationals who meet specific financial 
and medical criteria to reside in the country for an extended period. While the permit does not 
include the right to work, holders may apply for other types of passes, subject to the conditions 
of those passes.

7.3.10	 Student pass

This pass allows foreign nationals to remain in the country for educational purposes. Holders of this 
pass are allowed to work part-time for a maximum of 20 hours per week during semester breaks or 
holidays, subject to prior approval from the Department of Immigration.
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Chapter 8: Tax

Irene Yong, Shearn Delamore & Co, Kuala Lumpur

8.1	 Taxation of individuals and companies

The principal legislation for taxing income is the Income Tax Act 1967. Taxation is generally levied 
on a territorial basis in Malaysia whereby income tax is chargeable upon income ‘accruing in or 
derived from Malaysia or received in Malaysia from outside Malaysia’. The prevailing corporate tax 
rate is 24 per cent but small and medium companies, as defined, enjoy a reduced tax rate of 15 per 
cent on its chargeable income up to MYR 150,000; the next MYR 450,000 of its chargeable income is 
taxed at 17 per cent, and any excess at 24 per cent. Individuals are taxed at progressive tax rates from 
nil per cent to 30 per cent, while non-resident individuals are taxed at a flat rate of 30 per cent. 

With effect from 1 January 2022, tax-resident individuals and entities are subject to taxation on their 
foreign-source income when it is remitted to Malaysia. A limited exemption on specified categories of 
foreign source income has been given for the period from 1 January 2022 to 31 December 2026 for 
tax-resident individuals and entities, subject to meeting the requisite conditions.

With effect from 1 January 2024, a new capital gains tax has been introduced to tax gains or 
profits from the disposal of capital assets by a company, limited liability partnership, trust body or 
cooperative society. Disposers who are individuals are not subject to the said capital gains tax.

8.2	 Withholding tax

Withholding tax is applicable in Malaysia if a non-resident payee derives, or is deemed to derive, 
from Malaysia, interest, royalty, rent for use of moveable property, contract payments for projects 
carried out in Malaysia, miscellaneous income under section 4(f) of the ITA, technical fees for 
services performed in Malaysia and other similar types of fees. 

8.3	 Transfer pricing

Transfer pricing legislation imposing the arm’s-length principle took effect from 1 January 2009. 
Under section 138C of the ITA, taxpayers may enter into advance pricing arrangements to determine 
the prices in cross-border transactions with associated persons.

8.4	 Real property gains tax (RPGT)

RPGT is levied on capital gains accruing from the disposal of real property and shares in a real 
property company. Real property is defined as ‘any land situated in Malaysia, and any interest, 
option or other right in or over such land’. The holding or grant of a lease may also amount to 
an interest in land.
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8.5	 Stamp duty

Malaysia imposes stamp duty on prescribed instruments, defined to include any written document. 
In a business or asset sale, ad valorem stamp duty is charged on all instruments conveying the assets, 
meaning movable or immovable property. Loans, services and equipment lease agreements are also 
subject to ad valorem stamp duty. There are other rates of stamp duty on other classes of instruments, 
which are generally lower than the rates above.

8.6	 Indirect taxes

The Royal Customs and Excise Department Malaysia (Customs) has the care and management of 
indirect taxes, namely customs duties, excise duties and the sales tax and service tax. The previous 
goods and services tax (GST) was abolished from 1 September 2018 and since replaced by a new sales 
tax and service tax regime.

8.6.1	 Service tax

Service tax is imposed on ‘taxable services’ provided in Malaysia by a registered person, that is, a 
‘taxable person’, in carrying on his business. Service tax is also imposed on taxable services acquired 
by any person in Malaysia from a person outside Malaysia. It is also chargeable on digital services 
provided by foreign service providers to any consumer in Malaysia. Service tax is generally levied at 
the rate of eight per cent unless other specified rates apply. 

8.6.2	 Sales tax

Sales tax applies to taxable goods ‘manufactured’ in Malaysia by a registered manufacturer. Sales tax 
also applies to taxable goods imported into Malaysia.

Upon importation, other taxes and duties such as import duties, excise duties, anti-dumping duties, 
etc, may also apply on goods imported into Malaysia, depending on the nature and type of goods. 

8.7	 Attractive tax incentives and relief

Malaysia has an aggressive and progressive approach towards the granting of special tax incentives 
to attract foreign direct investments. This includes many promoted activities, products and areas 
(such as free zones, Iskandar Development Region, Northern Corridor Economic Region, East Coast 
Economic Region, Sabah Development Corridor, Sarawak Corridor of Renewable Energy and the 
Multimedia Super Corridor) and a wide-ranging network of double taxation treaties with numerous 
jurisdictions. Malaysia has also entered into numerous bilateral and regional free trade agreements 
with other countries.
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8.8	 Special laws for Labuan 

Labuan has specific laws applicable only to ‘Labuan entities’, that is, Labuan foundations, Islamic 
foundations, Islamic partnerships, limited partnerships, limited liability partnerships, trusts, Islamic 
trusts and financial institutions established in Labuan. A Labuan entity carrying on Labuan trading 
activities enjoys a lower tax rate of three per cent. Income from Labuan non-trading activities carried 
on in Labuan is not taxable. There are withholding tax exemptions on specified payments to non-
residents and other tax exemptions and incentives available to Labuan entities.

Chapter 9: Intellectual property

Charmayne Ong, Skrine, Kuala Lumpur

9.1	 Administration of IP Matters

A statutory body known as the Intellectual Property Corporation of Malaysia (MyIPO) was set 
up pursuant to the Intellectual Property Corporation of Malaysia Act 2002. MyIPO’s functions 
include, among others, to ensure the provisions of the intellectual property legislation in Malaysia 
are administered and enforced, to act as an agent of the government and provide services in 
administering, collecting and enforcing payment of prescribed fees or any other charges under the 
intellectual property legislation, and to advise on the review and updating of all intellectual property 
legislation in Malaysia.

9.2	 Patents

The Patents Act 1983 and Patents Regulation 1986 provide for the law on the patentability, rights, 
ownership, infringement and offences relating to patents. An invention is patentable if it:

•	 is new;

•	 involves an inventive step;

•	 is industrially applicable; and

•	 does not fall into any non-patentable invention category, such as discoveries, scientific theories, 
mathematical methods, plant or animal varieties, or essentially biological processes for the 
product of plants or animals, schemes and rules or methods for doing business.

An application for a grant of a patent can be filed with the Intellectual Property Corporation of 
Malaysia (MyIPO). As Malaysia has also acceded to the PCT, PCT applications can also be filed 
through MyIPO.

For a patent application that is not derived from a PCT application (‘domestic application’), the 
application should be filed within 12 months from the first application filed by the foreign applicant, 
if any, which is normally in the applicant’s home country. For a national phase application derived 
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from a PCT application (‘national phase application’), the Malaysian national phase application 
must be filed within 30 months from the priority (or first filing) date. 

Once a patent application is filed, it will not be examined automatically by the examiners at MyIPO 
for compliance with the substantive requirements of the Patents Act. A request for substantive 
examination must be made together with payment of the prescribed fee within the time frame of 18 
months from the filing date for a domestic application and within four years from the international 
PCT filing date for a national phase application. 

There are generally three ways to ‘expedite’ the substantive examination of a patent application:

1.	 Expedited examination

	 An applicant who requests or has requested for substantive examination may request for 
approval of expedited examination once his application has been made available for public 
inspection (18 months from the priority date). The Patent Registrar will approve the request for 
an expedited examination if he is reasonably satisfied that any of the following grounds have 
been met:

•	 it is in the national or public interest;

•	 there are infringement proceedings taking place or evidence showing potential 
infringement;

•	 the applicant plans to commercialise or has already commercialised the invention within 
two years from the filing date of the request for expedited examination;

•	 the invention relates to green technologies;

•	 the application for grant of the patent is a condition to obtain funds or monetary benefits 
from the government or recognised institutions; or 

•	 any other reasonable grounds.

2.	 PPH (Patent Prosecution Highway)

	 Malaysia has PPH programmes with the Patent Offices of Chana, China, South Korea, the 
US and the European Patent Office. The PPH provides a fast-track patent examination 
procedure for patent applications in Malaysia if a counterpart foreign application has already 
been examined by the Patent Office of a participating foreign country. The Malaysian patent 
application may be amended to conform to the claims deemed patentable in the selected 
foreign application. 

3.	 ASPEC (ASEAN Patent Examination Co-operation)

	 ASPEC is a programme for IP Offices from participating ASEAN member states to utilise 
the results of search and examination from another participating IP Office. There are nine 
participating IP Offices: Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, the 
Philippines, Singapore, Thailand and Vietnam.
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	 The duration of a patent shall be 20 years from the filing date of the application. However, 
where a patent application was filed before 1 August 2001, and was pending on that date, the 
duration of the patent granted on that application shall be 20 years from the date of filing or 
15 years from the date of grant, whichever is longer. The duration of a patent granted before 
1 August 2001 and still in force on that date shall be 20 years from the date of filing or 15 years 
from the date of grant, whichever is longer. Patent applications derived from PCT applications 
are protected for a maximum of 20 years from the international PCT filing date.

	 The owner of a patent has exclusive rights to exploit the patented invention, assign or 
transmit the patent and conclude licence contracts. The owner of a patent shall have the 
right to institute court proceedings against any person who has infringed or is infringing the 
patent by performing any act exploiting the owner’s rights in the patent without the owner’s 
agreement. The owner of the patent may obtain remedies, such as damages, an account of 
profits or injunctions.

Utility innovations are also protected under the Patents Act 1983, and require the same elements 
as patents, except for the requirement of an inventive step. The duration of protection for a utility 
innovation is an initial term of ten years, which can be extended for two additional periods of five 
years each.

The Patents (Amendment) Act 2022 and Patents (Amendment) Regulations 2022, both effective 
from 18 March 2022, introduced some notable changes to Malaysia’s patents legislation. In 
particular, the amendments introduce provisions for compliance with the Budapest Treaty on the 
International Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure, 
as well as provisions which introduce a post-grant opposition procedure (which have yet to come into 
force). Additional amendments concern, amongst others, the following matters:

•	 restoration of priority date for patent applications;

•	 limitations on divisional applications under certain circumstances;

•	 revision of deferment of examination requests;

•	 extension of the limitation period for infringement proceedings from five to six years;

•	 recognition of patents as property which can be dealt with as the subject of security interests;

•	 revisions of the notice of trust in the register;

•	 amendments to invalidation proceedings;

•	 regulation of appeals concerning decisions made by the Patents Registrar;

•	 expansion of compulsory licensing provisions to address pricing and public health concerns; and

•	 introduction of third-party observation rights on patentability.

Notably, the Patents (National Depositary Authority) Regulations, 2022 introduced provisions 
relating to the appointment of National Depositary Authorities in Malaysia and, on 27 March 2024, 
the Microbial Culture Collection Unit of Universiti Putra Malaysia was appointed Malaysia’s first 
National Depositary Authority.
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9.3	 Trademarks

The Trademarks Act 2019, Trademarks Regulations 2019, and the Guidelines of Trademarks 2019 
provide for the law on the use, registrability, duration, ownership, infringement and offences relating 
to trademarks.

A trademark means any sign capable of being represented graphically that is capable of 
distinguishing goods or services of one undertaking from those of other undertakings. A sign 
includes any letter, word, name, signature, numeral, device, brand, heading, label, ticket or shape of 
goods or their packaging, colour, sound, scent, hologram, positioning, sequence or motion, or any 
combination thereof.

Any person claiming to be a bona fide proprietor of a trademark may apply for the registration of 
the trademark if the person is using or intends to use the trademark or has authorised or intends to 
authorise another to use the trademark in the course of trade. A trademark cannot be registered if, 
among others:

•	 it is not capable of being represented graphically;

•	 it is not capable of distinguishing goods or services of one undertaking from those of other 
undertakings;

•	 it is not distinctive;

•	 it consists exclusively of signs or indications that may serve to designate the kind, quality, quantity, 
intended purpose, value, geographical origin or other characteristics of goods or services;

•	 it consists exclusively of signs or indications that have become customary in the current language 
of the territory or in the bona fide and established practices of the trade;

•	 it consists exclusively of the name of a country; or

•	 it contains or consists of recognised geographical indications.

Applications for registrations of a trademark must be made to MyIPO. Malaysia has acceded to 
the Madrid Protocol; thus, trademark owners may also obtain protection abroad by filing one 
international application through MyIPO.

The duration of protection is ten years from the date of registration. This can be extended for 
additional ten-year periods upon subsequent payment of renewal fees.

The registered proprietor of a trademark has the exclusive rights to use the trademark and 
authorise others to use the trademark in relation to the goods or services for which the trademark 
is registered. A registered proprietor of a trademark can also institute court proceedings against 
infringers for the infringement of a trademark. In enforcing trademark rights, the registered 
proprietor can seek remedies, such as damages, an account of profits in lieu of damages, 
injunctions and additional damages.

The Trademarks Act 2019 also provides an avenue for the registered proprietor to lodge a 
complaint to the relevant authorities (Enforcement Division of the Ministry of Domestic Trade and 



158� Doing Business in Asia Pacific – IBA Asia Pacific Regional Forum  2025

Cost of Living) to investigate any person who has committed or is committing an offence under 
the Act. The offences include counterfeiting a trademark, falsely applying a registered trademark 
to goods or services, making or possession of articles for committing offence, importing or selling 
goods with falsely applied trademark and falsely representing a trademark as registered.

With regards to trademarks that are either unregistered or pending registration, an aggrieved party 
may have recourse to a remedy under the law of passing off. However, in order for a passing off action 
to succeed, the aggrieved party must prove that there is goodwill or reputation in the unregistered 
mark, that there is misrepresentation by the other party and that he has suffered damage or loss to 
his goodwill or reputation as a result of that misrepresentation. Notably, in conformance with the 
Paris Convention, the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), 
the Trademarks Act 2019 also has provisions setting out the scope of protection for well-known 
trademarks in Malaysia.

9.4	 Copyright

The Copyright Act 1987 provides for the law on the subsistence, duration, ownership, infringement 
and offences relating to copyright.

The following works are eligible for copyright:

•	 literary works;

•	 musical works;

•	 artistic works;

•	 films;

•	 sound recordings; and

•	 broadcasts.

Derivative works of original works, such as translations, adaptations, arrangements and other 
transformations of works, collections of works or collections of mere data, whether in machine 
readable or other form which, by reason of the selection and arrangement of their contents, 
constitute intellectual creation, are eligible for copyright. Published editions of literary, musical, 
or artistic works are also eligible for copyright. As Malaysia is a member of the Berne Convention, 
works of foreign authorship are also entitled to the same rights and protection in Malaysia as a work 
created by a Malaysian author. Works that were first published in a country that is a member of the 
Berne Convention, or where it is first published elsewhere, it is then published in a country that is a 
member of the Berne Convention within 30 days of such publication elsewhere would be accorded 
protection in Malaysia as if it were first published in Malaysia.

In line with its obligations under the TRIPs Agreement, Malaysia also recognises a performer’s right 
in his live performance. Pursuant to the Copyright (Amendment) Act 2000, performers’ rights are 
now incorporated as part of the Copyright Act 1987. Thus, a performer may control the way his 
live performance will be communicated to the public as well as the fixation (ie, recording) of his 
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live performance as a sound recording or on film. Additionally, a performer may also control the 
reproduction, distribution, rental or sale of a fixation of his live performance.

Copyright protection does not extend to any idea, procedure, method of operation or 
mathematical concept.

In order for copyright to subsist, it must be shown that sufficient effort has been expended to 
make the work original in character, the work has been reduced to a material form, the author 
is a qualified person, and that the work was first published in Malaysia. There is no registration 
requirement. There is a voluntary notification of copyright mechanism as introduced by the 
Copyright (Amendment) Act 2012; however, failure to notify does not mean that copyright does not 
subsist in the said work. First ownership will vest with the author unless:

•	 the work is commissioned, in which case ownership will be deemed to be transferred to the 
person who commissioned the work; or

•	 the work was made in the course of the author’s employment, in which case ownership will 
be deemed to be transferred to the author’s employer.

The duration of protection for literary, musical or artistic works is for the life of the author 
plus 50 years. The duration for protection for published editions, films, sound recordings, 
broadcasts and performances is for 50 years from the beginning of the calendar year after which 
the work was first published or performed.

The rights conferred by copyright are the exclusive right to control the reproduction in any 
material form; communication to the public; performance, showing or playing to the public; 
distribution of copies to the public by sale or other transfer of ownership; and commercial rental 
to the public. The owner of a work that is protected by copyright can institute civil proceedings 
against any person who infringes the copyright, and seek remedies, such as damages, account of 
profits in lieu of damages, statutory damages or injunctions.

The Copyright (Amendment) Act 2020 (which came into force on 1 July 2020) introduced provisions 
empowering the Copyright Tribunal to hear any dispute relating to royalties arising between a 
licensing body and any of its members, providing for an alternative dispute resolution mechanism.

The Copyright (Amendment) Act 2022 (which came into force on 18 March 2022, except for sections 
4, 5, 6 and 10, which came into force on 30 June 2022) introduced: 

•	 Amendments to the Copyright Act, 1987 which lay the groundwork for Malaysia’s accession to 
the Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually 
Impaired or Otherwise Print Disabled, 2013. 

•	 New offences aimed at tackling piracy on the internet, including among others, making it a 
specific offence to facilitate copyright infringement via the manufacture, import, sale, etc of 
streaming technologies. 

•	 Amendments to the Copyright Act 1987 such that applications for voluntary notifications of 
copyright may now only be made by the owner or assignee of the copyrighted work, and not 
the author.
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9.5	 Designs

The Industrial Designs Act 1996 and Industrial Designs Regulations 1999 provides for the 
registration, duration, ownership, infringement and offences relating to industrial designs.

Industrial design means the features of shape, configuration, pattern or ornament applied to an 
article by any industrial process or means, being features which in the finished article appeal to the 
eye and are judged aesthetically by the eye. Industrial design does not include a method or principle 
of construction, or features of shape or configuration that are dictated solely by the function that the 
article has to perform or are dependent on the appearance of another article of which the article 
is intended by the author of the design to form an integral part. The author of an industrial design 
shall be treated as the original owner of the industrial design unless:

•	 the industrial design is commissioned, in which case the person commissioning the industrial 
design shall be treated as the original owner of the industrial design; and

•	 the industrial design is created by an employee in the course of employment, in which case the 
employer shall be treated as the original owner of the industrial design.

The owner of an industrial design is entitled to make an application for the registration of the 
industrial design. An industrial design shall not be registered unless it is new and does not merely 
involve a method of construction or dictated solely by function. It is to be noted that an artistic work 
incorporating a design may also be registrable under the Industrial Designs Act 1996. An application 
to register an industrial design must be made to MyIPO.

The duration of protection is five years from the date of filing. The period of registration of an 
industrial design may be extended for four further consecutive terms of five years each.

The owner of a registered industrial design shall have the right to institute legal proceedings 
against any person who has infringed or is infringing any of the rights conferred by the registration 
of the industrial design to obtain remedies, such as damages, account of profits in lieu of damages 
or injunctions.

9.6	 Other

9.6.1	 Geographical Indications Act 2022

The Geographical Indications Act 2022 came into force on 18 March 2022, repealing the 
Geographical Indications Act 2000. This Act accords protection to goods which are named after 
the region or locality in which the goods are produced. A geographical indication is an indication 
that identifies any goods as originating in a country or territory, or a region or locality in that 
country or territory, where a given quality, reputation or other characteristic of the goods is 
essentially attributable to their geographical origin. Akin to trademarks, there is a requirement 
to register geographical indications. However, geographical indications which are contrary to 
public order and morality are not registrable. Once registered, a geographical indication is 
afforded protection for a ten-year duration, subject to renewals. In the case of any infringement of 
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geographical indications, the actions and remedies available to an aggrieved party are also similar 
to those of trademark infringement.

Among others, the Geographical Indications Act 2022 introduced the following salient changes:

•	 foreign governments can now apply for registration of a geographical indication;

•	 geographical indications can only be sought in respect of goods falling within one or more of 
the categories of goods set out in the guidelines or practice directions issued by the Registrar of 
Geographical Indications;

•	 extensive new provisions on the examination procedure;

•	 expands on the rights conferred to registered proprietors;

•	 new statutory offences relating to, among others, the false use of geographical indications, and 
import and sale of goods bearing a falsely applied geographical indication;

•	 new grounds for refusal of registration of a geographical indication and introduces a new 
provision which contains all the grounds for refusal;

•	 expands protection of homonymous geographical indications and allows registration of 
homonymous geographical indications for all types of goods with practical conditions 
differentiating the homonymous and earlier geographical indications;

•	 new provisions relating to the institution of proceedings in court; and

•	 provisions for cancellation of a registered geographical indication.

9.6.2	 Layout-Designs of Integrated Circuits Act 2000

The Layout-Designs of Integrated Circuits Act 2000 protects the layout of integrated circuits. Layout 
design means the three-dimensional disposition, however expressed, of the elements of an integrated 
circuit and some or all of the interconnections of the integrated circuit, or such a three-dimensional 
disposition prepared for an integrated circuit intended for manufacture. In order to qualify for 
protection, the layout design of an integrated circuit has to be original, to the extent that the layout 
design must result from the creator’s own intellectual effort and be freely created. Registration is not a 
pre-requisite to the granting of protection for layout designs of integrated circuits.

9.6.3	 Protection of New Plant Varieties Act 2004

The Protection of New Plant Varieties Act 2004 provides for the protection of the rights of breeders 
of new plant varieties. An application for the registration of a new plant variety and a grant of a 
breeder’s right can be made to the Plant Varieties Board.
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9.6.4	 Confidential information and trade secrets 

Apart from the intellectual property rights protected by statute, confidential information and 
trade secrets are also entitled to protection under the principles of common law and equity. An 
action for breach of confidence requires that the information be confidential in nature, that it 
was imparted in circumstances importing an obligation of confidence and that the use of the 
information was unauthorised.

Chapter 10: Financing

Pamela Kung, Shearn Delamore & Co, Kuala Lumpur

10.1	 Licensing requirements for banks

Malaysia has a dual banking system, where the conventional banking system operates side by side 
with the Islamic banking system. The key statute governing the conventional banking industry is the 
Financial Services Act 2013 (FSA), whereas the Islamic Financial Services Act 2013 (IFSA) governs 
the Islamic banking industry. The regulator of banks licensed under the FSA and IFSA is Bank 
Negara Malaysia (BNM). BNM has broad powers of supervision and control over banking institutions 
licensed under the FSA and the IFSA. BNM has also issued various guidelines, standards and 
directives relating to, among others, prudential matters applicable to banking institutions, including 
standards relating to capital adequacy, liquidity, corporate governance, risk management and related 
party transactions.

A bank may be licensed under the FSA as a commercial bank or investment bank. Investment banks 
that undertake capital market activities in addition to banking activities are also regulated by the 
Securities Commission and are licensed to carry on business in dealing in securities under the 
CMSA. BNM and the Securities Commission work hand in hand to regulate investment banks and 
have both issued guidelines regulating investment banks.

BNM also regulates development financial institutions prescribed under the Development Financial 
Institutions Act 2002 to promote the industrialisation of important sectors of the Malaysian economy.

The FSA regulates, among others, licensed business. Licensed businesses are businesses licensed 
by the Minister, on the recommendation of BNM under section 10 of the FSA. Licensed business 
includes the following activities with the following definitions under subsection 2(1) of the FSA:

1.	 banking business, which means:

	 ‘(a) the business of — (i) accepting deposits on current account, deposit account, savings 
account or other similar account; (ii) paying or collecting cheques drawn by or paid in by 
customers; and (iii) provision of finance; and (b) such other business as prescribed under 
section 3 [of the FSA]’;
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2.	 insurance business;

3.	 investment banking business, which means:

	 ‘(a) the business of— (i) accepting deposits on deposit account; and (ii) provision of finance; 
Act 671; (b) any regulated activity carried on pursuant to a Capital Page 18 of 180 Markets 
Services licence under the Capital Markets and Services Act 2007; and (c) such other business as 
prescribed under section 3 [of the FSA]’.

An applicant for a commercial banking licence, investment banking licence or Islamic banking licence 
under the FSA or IFSA must be a public company incorporated under the Companies Act 2016.

A Labuan company may carry on business in Labuan as a Labuan bank licensed under the Labuan 
Financial Services and Securities Act 2010 (LFSSA) or the Labuan Islamic Financial Services and 
Securities Act 2010 (LIFSSA). The Labuan banks are subject to the regulation and supervision of the 
Labuan Financial Services Authority (the ‘Labuan FSA’).

The LFSSA regulates, among others:

1.	 Labuan banking business, which means:

	 ‘(a) the business of receiving deposits on current account, deposit account, savings account or 
any other account as may be specified by the [the Labuan FSA]; (b) Labuan investment banking 
business; (c) Labuan financial business (d) Labuan Islamic banking business; (e) such other 
business as the [Labuan FSA], with the approval of the Minister, may specify, in any currency 
(including ringgit where permitted by the Exchange Control Act 1953 or such other relevant law 
in force)’ (LFSSA, s 2(1)); and

2.	 Labuan investment banking business, which means:

	 ‘(a) the business of providing credit facilities; (b) the business of providing consultancy and 
advisory services relating to corporate and investment matters, including dealing in securities, 
or making and managing investments on behalf of any person; (c) the business of undertaking 
foreign exchange transactions, interest rate swaps, dealings in derivative instruments or 
derivative financial instruments or any other similar risk management activities; (d) Labuan 
Islamic investment banking business; (e) Labuan financial business; or (f) such other business 
as the [Labuan FSA], with the approval of the Minister, may specify, in any currency (including 
ringgit where permitted by the Exchange Control Act, 1953 or such other relevant law in force)’ 
(LFSSA, s 2(1)).

For a person who carries on Labuan banking business, Labuan investment banking business 
or Labuan financial business to be a Labuan company, a foreign Labuan company (which is a 
corporation incorporated or registered under the Labuan Companies Act 1990) or a Malaysian bank, 
they must hold a valid licence to carry on such business (LFSSA, s 87(1)).
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Chapter 11: Privacy laws and data protection

Jillian Chia, Skrine, Kuala Lumpur

11.1	 Overview

The Personal Data Protection Act 2010 (PDPA) came into force on 15 November 2013 and provides 
various safeguards to protect the interests of data subjects. It regulates the processing and use of 
personal data, defined as any information in respect of commercial transactions that relates directly 
or indirectly to a data subject, who is identified or identifiable from that information or from that 
and other information in the possession of a data user, and which is: 

•	 being processed wholly or partly by means of equipment operating automatically; 

•	 recorded with the intention that it should be processed wholly or partly by such equipment; or 

•	 recorded as part of or with the intention that it should form part of a relevant filing system.

The PDPA imposes various obligations on a data user by way of seven data protection principles, 
namely the general principle, notice and choice principle, disclosure principle, security principle, 
retention principle, access principle and the data integrity principle. It also prohibits transfers of 
personal data out of Malaysia without the consent of data subjects or unless the transfer falls within 
an applicable exception. The PDPA purports to safeguard personal data by requiring the data user 
to comply with the data protection principles and by conferring certain rights to the data subject 
in relation to his personal data, such as access and correction rights, as well as the right to revoke 
consent. It also provides for the appointment of a Personal Data Protection Commissioner to oversee 
compliance with its provisions. 

Several regulations and orders were also issued pursuant to the PDPA, addressing issues pertaining 
to, among others, consent, standards and registration of data users. At the end of 2015, the Personal 
Data Protection Standards were introduced, which spell out detailed measures and requirements 
pertaining to data security, data retention and data integrity for implementation by data users. 
Compliance with the Standards is mandatory for all parties who process or handle personal data.

11.2	 Obligations on specific classes of data users

Pursuant to the Personal Data Protection (Class of Data Users) Order, 2013, certain classes of 
data users are required to register with the Personal Data Protection Commissioner, namely 
those involved in the following sectors: communications, banking and financial institutions, 
insurance, health, tourism and hospitalities, transportation, education, direct selling, services 
(eg, legal, audit, engineering, accountancy services), real estate and utilities. Subsequently, in 
late 2016, moneylenders and pawnbrokers were also added to the list of data users required to 
be registered. There are fees chargeable for registration and renewal. Failure to register is an 
offence under the PDPA. 
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Data user forums were also formed pursuant to the PDPA for specific sectors and each data user 
forum was directed by the Personal Data Protection Commissioner to develop its own codes of 
practice for adherence by data users in the respective sectors. To date, the following enforceable 
codes of practice have been registered: Code of Practice for Private Hospitals in the Healthcare 
Industry, Code of Practice for the Utilities (Water) Sector, Code of Practice for the Utilities 
(Electric) Sector, Code of Practice for the Insurance/Takaful Industry, Code of Practice for the 
Banking and Financial Sector, Code of Practice for the Transportation Sector (Aviation) and 
Code of Practice for the Communications Sector. Additionally, the Personal Data Protection 
Commissioner registered the General Code of Practice of Personal Data Protection which applies 
to the classes of data users set out in the Personal Data Protection (Class of Data Users) Order 2013 
for whom no codes of practice have been registered and for whom there is no data user forum to 
develop a code of practice.

11.3	 Upcoming amendments to the PDPA

Several proposal and consultation papers have also been issued from time to time by the 
Personal Data Protection Commissioner, and it has been reported that amendments to the 
PDPA are in the pipeline, but the draft bill has not yet been made publicly available. The 
amendments are to bring the PDPA in line with global data protection standards (including 
the EU’s General Data Protection Regulation) and statements from government officials 
indicate that the amendments will include, among others, mandatory data breach notification 
obligations, a requirement to appoint data protection officers, direct obligations on data 
processors, data portability and the removal of the whitelist regime for transfers of personal 
data out of Malaysia. 

Additionally, it was announced that the government is developing the following seven personal 
data protection guidelines: Notification of Data Breach Guidelines, Data Protection Officer 
Guidelines, Data Portability Guidelines, Cross-Border Data Transfer Guidelines and Mechanism, 
Data Protection Impact Assessment Guidelines, Privacy by Design Guidelines, and Profiling and 
Automated Decision-Making Guidelines. These guidelines provide an indication as to what will 
likely be introduced as a part of the upcoming amendments to the PDPA.
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Chapter 12: Technology, media and 
telecommunications

Charmayne Ong, Skrine, Kuala Lumpur

The technology, media and telecommunications (TMT) industry in Malaysia is governed by the 
Ministry of Communications and regulated by the Malaysian Communications and Multimedia 
Commission (MCMC), which was established pursuant to the Malaysian Communications and 
Multimedia Commission Act 1998 (the ‘MCMC Act’). 

12.1	 Regulatory Framework

12.1.1	 Communications and Multimedia Act 1998

The Communications and Multimedia Act 1998 (CMA) sets out the general regulatory and 
licensing framework for the communications and multimedia industry and provides the Minister 
of Communications and the MCMC with specific powers of oversight over the communications and 
multimedia industry, such as powers to issue directions, determinations, declarations and decisions, 
as well as powers of investigation and enforcement.

Subsidiary legislation, statutory instruments, and industry codes and guidelines address specific 
matters dealt with in the CMA in more detail. For example, there are technical codes registered by 
the MCMC setting out the technical standards for certifying certain communications equipment.

12.1.2	 Other legislation

The Computer Crimes Act 1997 (CCA) was enacted to provide for offences relating to the misuse of 
computers, such as the offences of unauthorised access to computers, unauthorised modification of 
computer contents, and the communication of computer passwords, codes or any other means of 
access to a computer to unauthorised persons. 

The Film Censorship Act 2002 (FCA) was enacted to provide for the censorship of films and other 
related matters, including the establishment of the Film Censorship Board (FCB). Section 2 of the 
FCA states that it shall not be construed as permitting the censorship of any film transmitted over the 
Internet.

The Perbadanan Kemajuan Filem Nasional Malaysia Act 1981 was enacted to establish the National 
Film Development Corporation of Malaysia (commonly abbreviated as ‘FINAS’) and requires any 
person intending to produce, distribute or exhibit films in Malaysia to obtain a licence.
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12.2	 Licensing regime under the CMA

Any person providing any of the licensable activities set out in the Communications and 
Multimedia (Licensing) Regulations 2000 (the ‘Licensing Regulations’) will need a licence. The 
Licensing Regulations also set out the licence application procedure, applicable fees and forms, 
as well as the information required for an application. Certain activities and services are exempted 
from the licensing requirement – these are set out in the Communications and Multimedia 
(Licensing) (Exemption) Order 2000 and include, for example, private or incidental network 
facilities and services. 

Licenses under the CMA may be issued either as ‘individual’ or ‘class’ licences, save for Applications 
Service Provider licences which are only issued as class licences. An individual licensce imposes 
a high degree of regulatory control which is for a specified person to conduct a specified activity 
and may include special conditions. Individual licences are subject to equity restrictions although 
leniency may be applied for and will depend on certain factors. A class licence, on the other hand, is 
a ‘light-handed’ form of regulation designed for easy market access. 

12.3	 Numbering and electronic addressing

Pursuant to the CMA, the MCMC is vested with the control, planning, administration, management 
and assignment of the numbering and electronic addressing of network and applications services. 
In the exercise of its powers, the MCMC developed and issued the Numbering and Electronic 
Addressing Plan, which sets out the rules relating to the use, assignment, transfer, portability, and 
structure of numbers and electronic addresses in Malaysia. 

12.4	 Spectrum

The use of spectrum in Malaysia is heavily regulated and must be pursuant to an assignment of 
spectrum issued by the MCMC, namely either an apparatus assignment, class assignment, or 
spectrum assignment. The use of spectrum under an applicable class assignment does not involve 
any application or fees, whereas an apparatus assignment must be applied for and is an assignment 
by MCMC to use a specified kind of network facility at a specified frequency band(s). Spectrum 
assignments can only be issued by MCMC when specific frequency bands have been determined by 
the Minister of Communications, and assignments are made by way of auction or tender.

The MCMC has also developed and published the Spectrum Plan 2022 which sets out, among 
others, Malaysia’s Table of Frequency Allocations and which incorporates the Radio Regulations 
issued and regulated by the International Telecommunications Union. 

12.5	 Media and online content 

Online content is primarily under the MCMC’s purview. The MCMC registered the Content Code 
2022, an industry code developed by the Communications and Multimedia Content Forum which 
is aimed at facilitating self-regulation in the industry and which sets out standards and practices 
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relating to the dissemination of content in the networked medium (which includes content 
communicated over the Internet and traditional media outlets like television). 

The FCB regulates and censors content disseminated via traditional media outlets such as TV 
and cinemas. We understand that, in practice, the FCB does not regulate/censor online content. 
FINAS has prerogative over film production, distribution and exhibition activities in Malaysia. They 
currently do not require online content providers (eg, over-the-top media services) to obtain any 
distribution licence from them. Any film production activities taking place in Malaysia will, however, 
require a production licence from FINAS, regardless of the medium the film will be shown in.

Other legislation, statutory instruments, codes and guidelines may also be relevant to the 
dissemination of content in Malaysia depending on the context, for example, the Sedition Act 1948 
which prohibits seditious publications.

In relation to music licensing, there are currently three licensing bodies authorised under the 
Copyright Act 1987 for collection of music-related royalties in West Malaysia: (1) Music Authors’ 
Copyright Protection Berhad representing composers and lyricists; (2) Public Performance Malaysia 
Sendirian Berhad representing recording companies; and (3) Recording Performers Malaysia Berhad 
representing singers and musicians of sound recording.

12.6	 Certification of communications equipment 

Pursuant to the Communications and Multimedia (Technical Standards) Regulations 2000, all 
communications equipment must be certified by the MCMC or its registered certifying agency (ie, 
SIRIM QAS International Sendirian Berhad) with either a compliance approval, which is granted 
to a specific model of a device which has been certified as compliant with the specified standards 
or technical codes, or by way of a special approval. Special approvals are only granted to equipment 
used exclusively by the applicant for specific purposes. 

12.7	 Access regime

The CMA also provides for an access regime, which mandates that access be provided to designated 
services and facilities such as fixed and mobile network origination services and co-location services.

Chapter 13: Competition

Tan Shi Wen, Skrine, Kuala Lumpur

13.1	 Legislation and the regulator

Competition law in Malaysia is governed by the Competition Act 2010 (the ‘Competition Act’) and 
the relevant competition authority is the Malaysian Competition Commission (MyCC) which has 
been given wide powers of investigation and enforcement under the Competition Act.
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13.2	 Anti-competitive agreement

Section 4 of the Competition Act prohibits both horizontal and vertical agreements between 
enterprises that have the object or effect of significantly preventing, restricting or distorting 
competition in any market for goods or services (the ‘Chapter 1 Prohibitions’).The Act deems as 
anti-competitive all ‘horizontal agreements’ between enterprises that have the object of: (1) fixing 
purchase or selling prices or any other trading conditions; (2) sharing market or sources of supply; 
(3) limiting or controlling production, market outlet or market access, technical or technological 
development, or investment; or (4) bid rigging.

There is no similar deeming provision for ‘vertical agreements’, but the MyCC has set out in its 
Chapter 1 Prohibition Guidelines the types of vertical agreements that the MyCC will initially 
consider as its enforcement priorities:

•	 those involving price (in particular, the MyCC states that it would take a strong stance against 
minimum resale price maintenance); and

•	 those involving non-price restrictions (eg, tying, exclusive distribution agreements, agreements 
that require the buyer to purchase all/most of its supplies from the supplier, exclusive customer 
allocation agreements, franchise agreements and up-front access agreements).

13.3	 Abuse of dominance

Section 10 of the Competition Act prohibits an enterprise that is in a dominant position from 
engaging, either independently or collectively, in any conduct that amounts to an abuse of that 
dominant position in any market (‘Chapter 2 Prohibitions’).

‘Dominant position’ is when one or more enterprises possess significant power in a market to 
adjust prices, output or trading terms, without effective constraint from competitors or potential 
competitors. The Act does not define ‘abuse of dominant position’, but provides a non-exhaustive 
list of what may amount to such conduct, such as imposing unfair prices or unfair trading conditions 
on any supplier or customer, refusing to supply an enterprise or a category of enterprises and so on.

The MyCC has set out in the Chapter 2 Prohibition Guidelines two categories of anti-competitive 
conduct in this regard: (1) ‘exploitative conduct’: taking advantage of the market structural 
conditions and charging an excessive price (eg, if a dominant entity believes that there are no new 
entrants likely, then it will set a high price to exploit customers); and (2) ‘exclusionary conduct’ 
(conduct that prevents efficient new competitors from entering or significantly harming equally 
efficient competitors, either by driving them out or preventing them from effectively competing.)

13.3.1	 Exception/defence to a finding of an abuse of dominance

A conduct will not amount to an ‘abuse’ of dominance if the enterprise in a dominant position has a 
reasonable commercial justification for its actions or such actions represent a reasonable commercial 
response to the market entry or market conduct of a competitor.
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13.4	 Merger controls

The CVA is modelled on the company voluntary arrangement under the UK Insolvency Act 1986. 
It is meant to be a quick and cheap restructuring process with little court intervention. When it was 
first introduced, the CVA was limited in its application and could not be applied to publicly listed 
companies or companies with charges over their assets or undertakings. This was changed by the 
Companies (Amendment) Act 2024, whereby with effect from 31 January 2025, the CVA has been 
made available to companies (both private and publicly listed) with charges over their assets or 
undertakings. 

13.5	 Exemption orders

Parties may also apply to the MyCC for an individual exemption of a particular agreement or a block 
exemption of a category of agreements from the Chapter 1 Prohibitions. The applicants must show 
that they meet all the criteria set out in section 5 of the Act (the ‘Exemption Criteria’).

On 1 April 2024, pursuant to section 8(1) of the Act, the MyCC issued the Competition (Block 
Exemption for Vessel Sharing Agreements in respect of Liner Shipping Services through 
Transportation by Sea) Order 2024 (BEO) for certain vessel-sharing agreements (VSAs) between 
liner shipping operators in which the parties to the VSAs may discuss and agree on the operational 
arrangements relating to liner shipping services through transportation by sea, which includes the 
coordination or joint operation of vessel services and the exchange or charter of vessel space.

This BEO, which is effective for the period 7 July 2022 to 6 July 2025 (unless it is withdrawn by 
the MyCC), is the fourth BEO issued by the MyCC in respect of the said VSAs. The previous BEOs 
expired on 6 July 2017, 6 July 2019 and 6 July 2022. The liner shipping industry remains the first and 
only industry in Malaysia to receive formal block exemptions under the Competition Act.

13.6	 Enforcement and penalties

An investigation by the MyCC has no duration and may arise in three ways: (1) the MyCC can initiate 
investigations; (2) by the direction of a minister for domestic trade and consumer affairs; (3) by third-
party complaints.

The MyCC has wide powers under the Competition Act, which include:

•	 the power to enter and search premises with or without a warrant;

•	 the power to require access to, or require the production of, documents and information; and

•	 the power to impose interim directions during an investigation, such as prohibiting parties from 
acting in accordance with any agreement that may be in breach of the Act.

Upon the finding of an infringement, the MyCC is empowered to impose a financial penalty of up to 
ten per cent of the worldwide turnover of an enterprise for any infringement of the prohibitions over 
the entire period during which the infringement occurred.
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Chapter 14: Dispute resolution

Yee Mei Ken, Shearn Delamore & Co, Kuala Lumpur

14.1	 Structure of the courts

The Malaysian judicial system is composed of subordinate and superior courts. The jurisdictions and 
powers of the courts are stipulated in the Subordinates Courts Act 1948 (SCA) for the subordinate 
courts and Courts of Judicature Act 1964 (CJA) for the superior courts.

The hierarchy of the courts begins from the Magistrates’ Court, Sessions Court, High Court, Court 
of Appeal and the Federal Court as the highest court of the land.

The Magistrates’ Court and the Sessions Court form the subordinate courts, while the High Courts 
(consisting of the High Court in Malaya and the High Court in Sabah and Sarawak), the Court of 
Appeal and the Federal Court make up the superior courts.

The SCA and CJA outline the different jurisdictions of the courts in both criminal and civil matters. 
The sentences permissible to be delivered by the courts are also encapsulated in the SCA and CJA.

14.1.1	 Magistrates’ Courts

For criminal matters, the First Class Magistrates’ Courts have jurisdiction to try offences punishable 
by fines only (not exceeding MYR 100,000) or where their maximum term of imprisonment does 
not exceed ten years. Further, the two offences of: (1) robbery; and (2) lurking, house-trespass or 
housebreaking by night in order to commit an offence punishable with imprisonment are specifically 
stated to be under the jurisdiction of the First Class Magistrates’ Courts. On the other hand, the 
Second Class Magistrates’ Courts only have the jurisdiction to try offences for which the offence is 
punishable by a fine only or where the maximum imprisonment term does not exceed one year.

For civil matters, the First Class Magistrates’ Courts can try all actions and suits where the amount in 
dispute or value of the subject matter does not exceed MYR 100,000. The Second Class Magistrates’ 
Courts are only empowered to try original actions or suits of debt recovery or liquidated monetary 
demand of not exceeding MYR 10,000.

14.1.2	 Sessions Court

For criminal matters, the Sessions Courts have jurisdiction to try all offences, except offences 
punishable by death.

For civil matters, the Sessions Courts have unlimited jurisdiction to try matters pertaining to motor 
vehicle accidents, landlords and tenants, and distress. The Sessions Courts also have jurisdiction 
to try all actions and suits where the amount in dispute or the value of the subject matter does not 
exceed MYR 1m.
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14.1.3	 High Court

High Courts have unlimited original jurisdiction to try any criminal and civil matter, and pass any 
sentence and award allowed by law. High Courts also exercise supervisory, revisionary and appellate 
jurisdiction. For instance, High Courts may decide on Constitutional questions and hear appeals 
from subordinate courts, subject to the applicable laws.

The decisions of subordinate courts must involve an amount in dispute exceeding MYR 10,000 
to be appealable except on a question of law. High Courts are also empowered to hear all appeals 
from subordinate courts where they concern the maintenance of wives or children, regardless of the 
amount in dispute.

14.1.4	 Court of Appeal

Generally, every proceeding in the Court of Appeal shall be heard and disposed of by a panel of three 
judges or a greater uneven number of judges.

The Court of Appeal has jurisdiction to hear all appeals against any decision made by the High 
Court in the exercise of its original jurisdiction and in the exercise of its appellate or revisionary 
jurisdiction in respect of any criminal matter originated from the Sessions Court.

For civil matters, the Court of Appeal has jurisdiction to hear and determine appeals from any 
judgment or order of any High Court in any civil cause or matter, provided that, among others, the 
amount in dispute must exceed MYR 250,000 unless with leave of the Court of Appeal; the judgment 
or order sought to be appealed against is not a consent judgment or order; and the judgment or 
order sought to be appealed against is not one that relates to costs only unless with leave of the Court 
of Appeal.

14.1.5	 Federal Court

The Federal Court was established under Article 121(2) of the Federal Constitution. It is the final 
court of appeal and/or the apex court in Malaysia.

Similar to the composition of the Court of Appeal, every proceeding in the Federal Court is usually 
heard and disposed of by a panel of three judges. That said, the law provides that Federal Court cases 
may be presided over by a panel of a greater uneven number of judges. For example, in 2019 an 
unprecedented bench of nine judges was convened to hear and deliver a landmark case in Malaysia.

The Federal Court has jurisdiction to hear and determine any criminal appeal from any decision 
of the Court of Appeal in its appellate jurisdiction in respect of any criminal matter decided by the 
High Court in its original jurisdiction.

For civil matters, the Federal Court only has jurisdiction to hear the following matters, subject to 
leave of the Federal Court being granted:
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•	 the decision of the Court of Appeal in respect of any civil matter decided by the High Court in 
exercise of its original jurisdiction where it involves a question of general principle decided for 
the first time;

•	 the decision of the Court of Appeal in respect of any civil matter decided by the High Court in 
exercise of its original jurisdiction where it involves an important question of law and the further 
deliberation of the law will be for public advantage; or

•	 the decision of the Court of Appeal is in relation to any questions on the Federal Constitution, 
including the validity of any written law relating to any such provision.

14.2	 Use of arbitration

In Malaysia, other than resolving disputes through court proceedings, which is the most commonly 
used method, there are also other forms of ADR, such as arbitration and mediation.

Arbitration proceedings are presided over by arbitrators and governed by the Arbitration Act 2005. 
Arbitration proceedings may be held in the Asian International Arbitration Centre or any other 
premises agreed upon between the parties. Parties are also free to agree on the procedure to be 
abided by the arbitral tribunal in the conduct of the proceedings. An arbitration award is final, 
conclusive and enforceable, like any other court orders.

Parties entering into commercial agreements may agree to resolve their disputes through arbitration, 
which is often spelled out in the contract. Many opt for arbitration for various reasons and the most 
hailed advantage of arbitration is its confidentiality. In contrast to court proceedings, arbitration is a 
private process whereby only the parties to the dispute and the arbitrator presiding over the matter 
will be privy to the matter. The parties are prohibited from publishing, disclosing or communicating 
any information relating to the arbitration proceedings or an award made in those arbitral 
proceedings to any third party.

14.3	 Mediation

Other than court proceedings and arbitration, parties may also resolve their disputes through 
mediation. The mediation procedure is governed by the Mediation Act 2012. In a mediation 
procedure, parties may jointly appoint a mediator from the list of Certified Mediators registered with 
the Malaysian Mediation Centre.

Mediation focuses on the interests and needs of the parties over and above the rights and 
legal positions of the parties under the law. Hence, mediation is a more relaxed and flexible 
procedure where parties are free to negotiate and voice their wants and expectations. Further, all 
admissions and concessions made or documents produced during mediation occur on a without-
prejudice basis. A successful mediation will result in the signing of a settlement agreement or 
recording of a consent order.
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In reality, mediation is often directed by courts before trials. There is an in-built mediation 
mechanism in the court proceedings. Mediation under the Mediation Act will not prevent the 
commencement of any civil action in court or arbitration.

14.4	 Other forms of settlement

Other than arbitration and mediation, parties may also resolve their disputes through private 
negotiation and settlement. In negotiation, parties directly communicate and attempt to reach a 
settlement agreement with or without the assistance of legal representatives. In the event that a 
court proceeding has commenced, Order 22B of the Rules of Court 2012 allows any party to the 
proceeding to serve on the other party an offer to settle in the prescribed form before the court 
disposes of the matter. Such an offer is not admissible as evidence in the subsequent court process 
if the attempt to settle fails, save as to cost. Where an offer to settle is accepted, the court may 
incorporate any of the terms of the offer into a judgment.
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