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URBAN PLANNING
Broad Overview:

URBANISM AND CONSTRUCTION LAW: Urban planning =
IS “the process carried out to guide and regulate the development % Y ;i
of urban centers according to a national, regional and & =i ‘,
communal policy of socio-economic development®, W'
1. National > Example: National Land Management ¢ S
Policy (Published in the D.O. July 5, 2021).
2. Intercommunal > regulates the physical development @
of urban and rural areas of different communes that, ) S
due to their relations, are integrated into an urban unit = ) - o
> example Santiago. 7 it TS
3. Communal > defines urban limit and the constructing A
requirements applicable to the zones defined in the b % > T .
plans. N :.-:__“% AN TaA s < T
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URBAN PLANNING
Broad Overview:

What happens with constructions beyond the dotted line? == . [/ 4
Urbanism and Construction Law exceptionally allows to build = y = g
outside the urban area (Art. 55) > =5 (. D

“Outside the urban limits established in the Regulatory U

Plans, it shall not be permitted to open streets, subdivide
to form towns, or erect constructions, except for those that 2

are necessary for the agricultural exploitation of the @ = 2{ z

property or for the dwellings of the owner and his workers

[...]" X =) B
LI

Authority in charge shall (Seremi Vivienda y Urbanismo) = Ngme——u— i
ensure that subdivisions and constructions on rural lands, == -\ Wil
for purposes other than agriculture, do not give rise to new :

urban zones outside of intercommunal urban planning.

¢
«  Construction for other purposes in rural areas: F C; ey

+  Requires the authorization of the Agricultural Ministry, —=\&= S rare
with the prior report of Ministry of Housing and Urban
Development.

e The change of land use must be approved > it is
assumed that land outside the urban area will have
mainly an agricultural destiny.
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REAL ESTATE DEVELOPMENT

Paradigm shift:

» Paradigm shift: rural-urban migration > urban - rural migration
> around 334,000 people left Santiago during the pandemic.
* Rising housing costs:

a) Increase of land Price, which is about 46%-49% of
the cost of a Project.

b) New regulation applicable to real estate projects.
* VAT over sales of new buildings since 2014 (19%)

* New construction requirements (thermal insulation,
contributions to public space, among others).

» Development Risks.

¢ COVID-19 Outbreak.
¢ Reduction of attendance to work.

+ Change of perception of the concept of the city: "The city
ceased to signify many of the virtues that for a long time it
represented for the people" (Ricardo Greene, EMOL,
2020).

* Living on rural areas has become very
attractive.
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Fuente: CChC en base a CASEN 2020 y Mercado inmobiliaric CChC.

“Como crecen Las Ciudades", Logros vy
desafios en politicas publicas, Ediciones
LYD (2023).
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SUBDIVISION OF LAND PLOTS IN RURAL AREAS

Decree Law 3,516 of 1980.

On the other hand > Decree Law 3,516 of 1980.

It allows the subdivision of rustic properties (i.e.,

land suitable for agriculture, livestock or forestry)
outside the urban zone or the intercommunal
requlatory plans of Santiago, Valparaiso and
metropolitan regulatory plan of Concepcién, which
may be freely divided by their owners into plots of land
with an area of not less than 0.5 hectares.

The new land plots will be subject to a prohibition of
change of use > agriculture, livestock or forestry.

Subdivisions executed in breach of this decree > subject
to sanctions (void + fine).

The Agricultural and Livestock Service (SAG) is
responsible for approving subdivision plans for rural
properties.

According to SAG: "In 2019 we had an average of 10
thousand requests and we have risen, by 2021, to 19
thousand, a 90% increase. In addition, we are projecting
for 2022 to reach 20 thousand requests" (www.sag.cl,
2022).
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Fuente: pagina web del proyecto, www.bahiapanguipulli.cl
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http://www.sag.cl/

PUBLIC POLICY DEFICIENCY:
The problem starts:

« Under DL 3516, various real estate projects L. ] !
have been developed, without necessarily .- -
having agricultural purposes, and where
houses are subsequently built for residential
purposes (first or second homes). This would be R e
generating the development of urban zones e
outside of the Territorial Planning Instruments.

* Issues that arise:
«  Water supply.
* Environmental impact.
» Collapse of local infrastructure.
* Loss of land with agricultural value.

* Impact on communities.

* It is incumbent upon the Regional Ministerial
Secretariats of Housing and Urban
Development, the corresponding Agricultural
Services and the respective Municipalities to
oversee compliance with the provisions of this
Decree-Law.
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PUBLIC POLICY DEFICIENCY:
How to approach it?

« CLASH OF INTERESTS.

« LEGISLATIVE PATH: Various bills of law that

seek to address the problem. Among them: Bill
of law number 15.215-15 dated July 20, 2022. H
T

1
« ADMINISTRATIVE: Pronouncements by the
competent authorities, and administrative )
appeals by individuals against projects
« JUDICIAL: Filing of judicial actions in order to ! !
annul the associated administrative acts in
contravention of the law.

« The legal framework is overtaken by
reality.
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RECENT JUDICIAL CASES
The Tipping Point

BAHIA PANGUIPULLI CASE (Supreme Court Case
No. 62.948-2020):

Project with 296 land plots, in the sorroundings
of Navidad.

It is a project that would have a "housing"
objective, the provisions of the aforementioned
D.L. would have been violated.

According to the CGR's interpretation of Article
55 of the LGUC, prior to the subdivision, it
would be necessary to have the
authorizations indicated in article 55. The
absence of such these would mean that the
subdivision was improperly carried out and that
consequently the building permits requested
would be improperly granted, which would result
in their nullity.

« Then, owner was sanctioned by the
Superintendency of the Environment with the
amount of 351 UTA (about USD$278,213)
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ADMINISTRATIVE MEASURES
DL 3.516 - Instructions Ministry of Agriculture

Ministerio de
£ Agriadtura

« On July 12, 2022, the Ministry of Agriculture =
issued Ordinary 637, which instructs the 637

Regional Departments of SAG that if during the e D
processing of the subdivision authorization it is g;gg:zzil‘;:i{;i‘?;’::E,:?;vif;’:n':.‘.:i{,:I
noticed that such subdivision involves a ine

"possible violation of Articles 55 and 56 of the

LGUC, it must suspend the processing” and DB MINSTRODEAGROUTUM.
proceed as provided therein. Ll

SANTIAGO, 12 Jui. 2022

A DIRECCIONES REGIONALES DEL SAG

Es un hecho de publica notoriedad gue en el Gitimo tiempo se ha suscitado un explosivo
desarrollo de proyectos inmebiliarios en el drea rural de nuestro pais y que este, en gran
medida, se ha verificado a partir de subdivisiones prediales practicadas al amparo del

° R eal ES t at e Dev eI O p e r S r eS 0 rted tO C O u rt to Decreto Ley N* 3.516 de 1980, que Establece Normas Sobre Divisién de Predios Risticos,

con infraccién de la prohibicién de cambiar su destino en los términos que establecen los

1 articulos 55% y 56° de la Ley General de Urbanismo y Construcciones, a la que guedan
C h al I e n g e th I S m ea‘S u re legalmente sujetos los predios resul de tales subdivisi g

- Decision is pending > to be issued in the yiosbistellscas i scmenblimss e s i e

. . eniendo fines agricolas, ganaderos o forestales, aunque en realidad sus usos finzles son
following weeks > Court of Appeal of Santiago et ket SRS s

Cas e N 100 _856 —_— 2022 > F|Ied Cr]m | nal aCt|On . Como bien se repara en un proyecto ce ley actualmente en trémite, a lo largo de todo

Chile, existen miles de obras inmobiliarias gue tienen caracteristicas similares, lo cual
. . importa una verdadera amenaza a los sistemas agroproductivos, al ecosistema y al
° IS th |S th e b est Way to S o |Ve th e |SS u e') equilibrio socio-ecoldgico de las localidades en las cuales éstos se emplazan, Dada las
condiciones geogréficas en gue se sitian, es posible gue tales lugares cuenten con un
sistema de Agua Potable Rural, APR ~potenci do por el i o de la
demanda- y con deficientes sistemas de recoleccién de basura u otros servicios
considerados esenciales en zonas urbanas, pero ausentes en la ruralidad. El impacto de la
creacién de nuevos nicleos urbanos al margen de fa planificacién pi p en
el acceso al agua con que cuentan las comunidades, ademds de saturacién vial, junto con
una serie de otras externalidades negativas dadas por la urbanizacién no planificada y sin
contar con las medidas previas para dichas instalaciones,
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RECENT JUDICIAL CASE
Punta Puertecillo

« Supreme Court Case N° 14.568-
2021.

 Project with 296 land plots, in the
surroundings of Navidad.

« 25/03/2014 > First claim filed
against the project by neighbors
of the Project.

« 25/11/2022 > Supreme Court
accepts the appeal of the
claimants and impose a fine of
5.001 UTA (USD$4,5 million).
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THE PROBLEM OF RURAL AREA SUBDIVISIONS:
Conclusions

We have a public policy issue > The
existing framework must be adjusted.

Should be less rigid > urban vs/ rural is not a
black and white distinction.

It must recognize the land outside the urban area
with agricultural, livestock or forestry potential
and the land without it.

It must provide certainty regarding the
authorizations required to develop a real estate
Project in rural areas.

Potential alternatives:

- Conservation Design for subdivisions > Randall Arendt
/Juan Pablo Allard — Dean of Faculty of Architecture of
Universidad del Desarrollo.

- Smart Code > Center for Applied Transect Studies.

e Pictures taken from Punto de Referencia, Centro de
Estudios Publicos, Octubre 2022.
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Thank you very much,

Dentons Larrain Rencoret
Apoquindo Av. 3885 18th Floor
Las Condes

Santiago, Chile

Dentons is the world's largest law firm, delivering quality and value to clients around the globe. Dentons is
a leader on the Acritas Global Elite Brand Index, a BTI Client Service 30 Award winner and recognized by
prominent business and legal publications for its innovations in client service, including founding Nextlaw
Labs and the Nextlaw Global Referral Network. Dentons' polycentric approach and world-class talent
challenge the status quo to advance client interests in the communities in which we live and work.
www.dentons.com.

© 2018 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This publication is not designed to provide legal advice and you should not take, or refrain from taking,
action based on its content. Please see dentons.com for Legal Notices.
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