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Roadmap

e |Introduction of Panel

Status of Mandatory Reporting Regime in your Jurisdiction
e AML
e EU Directive on Administrative Cooperation-6 (DAC6)
* Whistleblowing

Advisor Obligation: Does counsel have an obligation to report/disclose?

Trends

Message from the presenters

Q&A
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Introduction

* 5th EU Anti-Money Laundering (AML) Directive

 Combat money laundering

* Focus on unusual transactions

6" EU Anti-Money Laundering (AML) Directive

* will come into effect in 2027
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Status of Mandatory Reporting Regime B
The Netherlands [

Dutch Prevention of Money Laundering and Financing of Terrorism Act (Wwit)

* What is reported?
* Unusual transactions which indicate connections to money-laundering (subjective indications)

* Transactions of EUR 10,000 and above which are paid in cash or by credit card/prepaid card/cheque
(objective indications)

* Discrepancies in UBO-register compared to actual situation

* Who has the obligation to report, outside of Tax Returns?
* |nstitution that falls within the scope of art. 1a Wwft: attorneys, civil-law notaries and tax lawyers
included
* Who has access to information about reporting?
* Financial Intelligence Unit Netherlands (FIU-Netherlands) concerning unusual transactions

e Dutch Chamber of Commerce and Bureau Economische Handhaving (BEH) concerning UBO-register
discrepancies
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Status of Mandatory Reporting Regime I
The Netherlands ]

Dutch Prevention of Money Laundering and Financing of Terrorism Act

» Advisor Obligation: Does counsel have an obligation to report/disclose?
» Attorneys, civil-law notaries and tax lawyers are not exempted of obligation to report (art. 10c (4) Wwft)

* With or without the approval and consent of the client?
e Without approval and consent of client; may not be made aware of the report

* What are the consequences for the failure to report?

* Penalty payment or a fine for person who failed to report; the latter up to a maximum of EUR 4,000,000
depending on the nature of the violation (art. 29 & 30 wwft)

* Trends

e Action plan on Money Laundering Bill
* Limit cash payments for goods to EUR 3,000
* EU AML package: applicable mid-2027

» UBO-register as of 22 November 2022 no longer publicly available (CJEU C-37/20 & C-601/20); access expected
before end of the year

* no consequences for attorney client privilege expected
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Status of Mandatory Reporting Regime -
Germany

AML/Transparency Register (UBO)

* Who must report?

* Listed institutions including notaries public, lawyers and tax advisors to the authorities, if listed
institutions qualify as Obliged Persons (“OPs”) . Due to the protected client relationship, lawyers are
only OPs within a limited scope (in contrast to tax advisors and others), which, however, includes all
tax advisory services.

 What is reported?

* OPs mainly obliged to check AML rules re their clients as part of the KYC check and to set up an
internal control system.

* OPs need to report only (i) suspicious activities and (ii) discrepancies in transparency register
compared to actual situation — no client’s approval required.

 Who has access to information?

* Financial Intelligence Unit concerning unusual transactions, and

* Government bodies and the interested public regarding the transparency register
* Fines?

 Upto EUR 1Im., or twice the commercial advantage taken from the breach
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Status of Mandatory Reporting Regime ]
Austria ——

Austria has not enacted its own AML/Transparency law, but the relevant provisions (including the national
implementation of the EU AML Directives) can be found in various laws and professional codes of conduct.

Ultimate Beneficial Owners Register ( WiEReG)
 Who must report?

* Corporations (limited liability companies, stock companies), partnerships (general and limited
partnerships), private foundations and associations with registered office in Austria as well as trusts
or trust-like structures managed from within Austria.

* Notaries, attorneys and tax advisors on behalf of the obliged entity. Attorneys are obliged to check
AML rules regarding their clients as part of the KYC check.

* What is reported?

* Full name, date and place of birth, nationality and residence of all UBOs as well as the nature and
extent of the beneficial ownership. If an UBO does not reside in Austria, the notification must also
include the UBQO's ID number and the type of ID, a copy of the ID must be submitted electronically.
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Status of Mandatory Reporting Regime ]
Austria ——

Ultimate Beneficial Owners Register ( WiEReG)

 Who has access to information?

* Persons obliged to carry out money laundering and terrorism financing checks (e.g., credit
institutions, insurance agents, attorneys) have access to the extent necessary to perform their due
diligence obligations.

e Authorities, such as tax authorities and criminal prosecution authorities.

» Other persons or organizations may be granted access only in case of a legitimate interest is credibly
shown.

* Fines?
* Non-compliance with the reporting obligations (= failure to report a change) can be punished as
intentional (fine up to EUR 200,000) or grossly negligent (fine up to EUR 100,000) financial offences.
Complete notifications can be enforced by repeatedly imposing administrative fines of up to

EUR 5,000.
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Status of Mandatory Reporting Regime I@;I
Peru

d Anti: — Money Laundering — Financing of Terrorism — Corruption — lllegal Mining (2016)
Who must report (AND REGISTER)? Compliance officers of:

Individuals with a business related to construction, real estate, sales and purchase of cars, boats or planes.
* Lawyers and Accountants acting as legal representatives or with respect of some transactions (S&P of real estate or

shares). Without the need of client’s consent.

* Non-Profit Organizations.

« Others (notaries, real estate agencies)
« Government branches (Tax and Customs Authority, Public Registry, bank and insurance regulator, etc.)

What is reported?

e Suspicious or Unusual transactions (General and Broad Definition)
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Status of Mandatory Reporting Regime I@I
Peru

d Anti: — Money Laundering — Financing of Terrorism — Corruption — lllegal Mining (2016)

Who has access to information about reporting?
e Peruvian Financial Intelligence Unit (FIU- part of the Banking and Insurance requlator —

//585//)
* All Government entities within the system to prevent money laundry and the finance of
terrorism (Criminal branches of the Judicial Power, Tax and Custom Auhtorities, other

executive branches.
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Status of Mandatory Reporting Regime I@;.

Peru

Risk index score of money laundering and terrorist financing in Peru from 2015 to 2023
uﬂﬂ In 2023, Peru had an index score of .81, up from 4.72 reported the year before. Inrecent years, the iskindex ofthis South American country
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Status of Mandatory Reporting Regime I@I
Peru

A /ssuance and Cancellation of Shares,
A Direct and Indirect Transfer of Shares (“17S”)(70s-2012); and,

d Ultimate Beneficial Ownership (“UBO”) (2019 — 2024 -2025)
Who must report? :

e |TS: Companies issuer of the shares upon event; UBO Companies upon any change to the first report.

What is reported?

e ITS: Issuance of shares or the direct or indirect transfer of them
* UBOs (default UBO: Board members or General Manager)
* UBO - Broad definition of Beneficial Owner and broad information about the UBOs
Who has access to information about reporting?
e Tax Authority, Peruvian Financial Intelligence Unit, and All Government entities within the system to prevent AMIL.
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Introduction

* EU Directive on Administrative Cooperation-6 (DAC6)

* Increase transparency and exchange information about potentially aggressive
cross-border tax arrangements

* Closing loopholes by enacting legislation
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Status of Mandatory Reporting Regime I
The Netherlands T

Dutch Mandatory Disclosure Rules (DAC6 implementation)

What is reported?
* Information about the content (including applicable hallmarks) of the reportable cross-border arrangement and intermediaries
* Definition cross-border arrangement
* Arrangement has not been defined; low threshold
* Cross-border if more than one jurisdiction is involved
* Reportable if contains at least one of the hallmarks set out in Annex IV (directive)

* Who has the obligation to report, outside of Tax Returns?
* In principle the intermediary who has a “nexus” with the Netherlands
* Taxpayer being considered an intermediary (entity within multinational group)
* Relevant taxpayer
* No intermediary involved (in-house counsel);
* Intermediary has no “nexus” with the Netherlands; or
* Obligation to report not enforceable due to attorney client privilege

* Who has access to information about reporting?
* Competent authorities of all EU Member States and European Commission
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Status of Mandatory Reporting Regime Y
The Netherlands —

Dutch Mandatory Disclosure Rules (DAC6 implementation)

» Advisor Obligation: Does counsel have an obligation to report/disclose?

* Attorneys & civil-law notaries exempted of obligation to report due to attorney client privilege and also
exempted of obligation to notify other intermediaries (CJEU C-694/20)

e Obligation to notify client not exempted (Statement Dutch Tax Authorities)

e With or without the approval and consent of the client?
* Without approval and consent of the client

* What are the consequences for the failure to report?
* Fine up to a maximum of EUR 1,030,000 (in 2024) for intermediary/entity which failed to report or
reported when not obligatory
* Trends
* DACS8 adopted on 17 October 2023 and implemented decision CJEU C-694/20
» CJEU C-623/22 reversed this: only lawyers are exempted of obligation to notify other intermediaries
* Dutch Tax Authorities have yet to make a statement concerning this case
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Status of Mandatory Reporting Regime -
Germany

DAC6 (§§ 138d — k gFC):

 Who must report?

* Primarily, the “intermediary”, which is usually a lawyer or tax advisor, who has a “nexus” with
Germany (although Art. 8ab para. 5 EU Mutual Assistance Directive provides for an exemption

at least for lawyers)

e Subsequently, the user, if no obliged intermediary is involved, or re the personal information, if
the client does not release the lawyer from the duty of confidentiality.

* No exemption for lawyers and tax advisors re the factual information, even if this allows the
identification of the client. No client’s approval required. In line with client-attorney privilege?

* What is reported?

» Cross-border tax arrangements (very low requirements) and their details as well as involved
other intermediaries to be reported to the Federal Central Tax Office (BZfSt)

* Who has access to information about reporting?
* Competent authorities of all EU Member States and European Commission
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Status of Mandatory Reporting Regime
Germany

DAC6 (§§ 138d — k gFC) — cont’ed:

* Fines: Any deliberate or reckless violation of this obligation can be fined up to EUR 25,000 (§ 379 paras. 7, 2 no. 1(e)
gFC).

* Filing obligation interferes with other rules requiring from the lawyer to keep the information
confidential?

* § 203 German Criminal Code states that “anyone who, without authorization, discloses [deliberately] a secret
belonging to a third party, in particular a secret belonging to the personal sphere of life or a trade or business
secret, who is ... 2. a lawyer, chamber counsel, patent attorney, notary public, defense counsel in legal
proceedings, auditor, sworn auditor, tax consultant, tax agent, ... is punishable by a custodial sentence not
exceeding one year or a monetary penalty”.

* The Federal Ministry of Finance interprets § 138f lit. f gFC in its decree of March 29, 2021 (text no. 73) that “the
disclosure of such data is not unauthorized within the meaning of Section 203 of the German Criminal Code”.
Sufficient protection of lawyers and tax advisors against custodial sentences/monetary penalties?

* §43a para. 2 Federal Lawyers Act states that “the lawyer is obliged to maintain confidentiality. This duty applies
to everything that has come to his knowledge in the course of his profession”. Any negligent violation has severe
professional law, liability law consequences. No comments on this by the Federal Ministry of Finance in its decree
of March 29, 2021! Any deliberate violation can trigger additionally criminal law consequences (§ 203 German
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Status of Mandatory Reporting Regime
Germany

DACG6 (§§ 138d — k gFC) — cont’ed:

* Filing obligation in line with German Fundamental Rights both of the lawyer and the client and the EU
Fundamental Rights (in particular Art. 7 of EU Fundamental Charter) and serves also the public/common
interest -> see CJEU decision of December 8, 2023 (file-no. C-694/20 re a Belgian case)?

* Obviously, the German implementation of the DAC6 Directive violates the scope of protection of these
Fundamental rights. Justified if suitable, necessary and appropriate?

* The reporting obligation of lawyers and tax advisors is for sure suitable to get the required information.

e But doubtful, whether the German implementation is necessary and appropriate.

* Lawyers (like tax advisors) do not act in a sovereign public function like e.g. a notary public (who has been granted certain
privileges therefore), but are obliged to act only in the interest of their clients, but not of the tax authorities.

* Instead of lawyers and tax advisors, this obligation could have been addressed directly to the user instead (like in other EU
Member States). Justified interference with the Fundamental right?

* \Very low efficiency: According to the Federal Government, 26,921 notifications have been filed from July 1, 2020 until March
31, 2023 for cross-border tax arrangements since June 25, 2018, which have resulted in 24 (sic!) cross-border tax
arrangements (0.089%) mentioned in 4,268 filings which the BZfSt found worth to inform the Federal Ministry of Finance for
an identified need for legal policy action which resulted in 4 (sic!!) legislative initiatives until end of 2023 (BT-Drucks. 20/6734,
7.).

* In line with the constitutional division of powers between parliament and the financial administration as the
BZfSt decides what to report?
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Status of Mandatory Reporting Regime I
.

DAC6 Implementation in Austria: EU Reporting Requirement Act (EU-MPfG)

* Who must report?

* Primary targets of the electronical reporting obligation via FinanzOnline to the AT Ministry of Finance are
intermediaries, such as attorneys, tax advisors, notaries with an Austrian nexus as well as any person that
was involved in the creation or administration of an arrangement.

* Taxpavyers, if no intermediary was involved.

* Which cross-border tax arrangements must be reported?

Risk.of Tax Unconditionally
Avoidance Reportable No “Main Benefit Test”

Arrangements (Sec. 5 required
EU-MPfG)

Marketable or

Customized Cross- Circumvention of Hallmarks of Reportable

Common Reporting _
Border Arrangement, Standard Obligations Cross-Border Tax

Reportable required (Is tax benefit
Prevention of Arrangements (Sec. 6 one of the main benefits

Beneficial Owner EU-MPSG) of the arrangement?)
Identification
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Status of Mandatory Reporting Regime I
-

DAC6 Implementation in Austria: EU Reporting Requirement Act (EU-MPfG)

* Who has access to information about reporting?
e Austrian tax authorities

* Competent authorities of all other Member States as the Austrian tax authorities exchange the received
reports on a quarterly basis by means of the automatic exchange of information.

* Fines

* Non-observance by the taxpayer or the intermediary of their reporting obligations is classified as a
breach of financial regulations and will be fined EUR 25,000 (gross negligence) or EUR 50,000 (in-
tentional non-compliance). The EU-MPfG explicitly disallows the possibility of a voluntary self-dis-
closure for MDR-related penalties, thus, the penalties can not be waived.
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Attorney-Client Privilege: ]
Exemption of Reporting Obligation —

* Intermediaries (e.g., tax advisors, lawyers, auditors, notaries) who are subject
to statutory confidentiality obligations are exempt from the reporting
obligation if they have not been released from attorney-client privilege.

* In this case, the reporting obligation does not apply to the intermediary and is
transferred to other existing intermediaries or the taxpayer.

* The exempt intermediary must inform all relevant parties (taxpayer and other
intermediaries) about the exemption from the reporting obligation and
communicate the transfer of reporting responsibility to ensure compliance.

* However, the information obligations towards other relevant parties are not a
prerequisite for the exemption of the intermediary, but rather an additional
obligation based on the exemption, non-compliance with which is subject to
the sanctions of Sec. 49c of the Austrian Fiscal Penalties Act.
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Other Reporting Obligations? I
.

» Standardized and streamlined reporting of reorganizations
will be required through the use of a new electronic form
via FinanzOnline (Austria’s primary e-government portal for
tax-related matters)

* This reporting must be done by both the receiving and
Reorganizations (Sec. 43 RTA) transferring entities. However, the notification obligation of
the other reorganization partner(s) can be fulfilled simul-
taneously if a power of attorney is in place (i.e., in practice,
this is often reported by tax consultants)

* This revised requirement applies to reorganizations decided
after December 31, 2023
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Status of Mandatory Reporting Regime .%l

Peru
AML/ACL & ATL: (“Financial Company Compliance * Compliance officers and advisors
Intelligence Unit - “UIF” / Courts) Officer (Law and Accounting are responsible.
Firms): * No Attorney-Client Privilege as
Lawyers, Accountants regard to reporting matters.
(among others) Omission to report could be
considered as criminal action
(Legislative Decree 1106)
Direct and Indirect Transfer of Company:an Accountant  Company is responsable
Shares ( Tax Authority - SUNAT) and/or Lawyer advice. * Professional Secrecy (Applies)
UBO ( 7ax Authority - SUNAT) Company: Accountant * Broad and detailed information.
and/or Lawyer advice.  General Manager is responsable.
* Professional Secrecy (Untested)
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Introduction

 EU Whistleblower Directive

* Protection of whistleblowers who report violations of Union Law
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Status of Mandatory Reporting Regime ]
The Netherlands ——

Dutch Whistleblower Protection Act

 What is reported?
* Wrongdoing
* Violation or threat of violation of Union Law, or
* Violation or danger of violation concerning public interest
e Suspicion of wrongdoing
* Only on reasonable grounds and based on knowledge acquired in context of work of reporting
person
* Who has the obligation to report, outside of Tax Returns?
* No obligation to report

* Who has access to information about reporting?
* Authorized authorities (i.e. The House for Whistleblowers)
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Status of Mandatory Reporting Regime ]
Th herl.
e Netherlands —

Dutch Whistleblower Protection Act (Wbk)

» Advisor Obligation: Does counsel have an obligation to report/disclose?
* Breach of Client Attorney Privilege is justified under circumstances (art. 17f Wbk):

* Counsel must have reasonable grounds to assume that the report or disclosure of information is
necessary for the revelation of the Wrongdoing

* Must be done according to the Dutch Wbk

* With or without the approval and consent of the client?
* Without approval and consent of client

* What are the consequences for the failure to report?
* No conseguences for the failure to report

* Trends
* No upcoming directive/legislation expected
* No consequences expected for attorney client privilege
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Status of Mandatory Reporting Regime
lisiild -

Whistleblower Protection Act:

* What is reported?

* Broad range of violations, including all German criminal laws, Iawsfprotecting life, health, and employee
rights, stockholder rights, and tax laws applicable to companies, infringements of EU laws and regulations,
such as those related to competition and the digital market Violation or danger of violation concerning
public interest

* Who must report?

* No legal obligation to reEort, but legal obligation of employers to set up a system which allows whistleblowers to
disclose their suspicion/knowledge of wrongdoing in a protected surrounding.

* In principle, this applies also to law firms and tax advisory firms, but according to the German implementation of
the Whistleblower Directive a notification or disclosure shall not be in the scope of this Act if it conflicts with the
duty of confidentiality of lawyers, defense lawyers in legal proceedings, chamber counsel, patent attorneys and
notaries (but not tax advisors!).

* Who has access to information about reporting?
* Authorized authorities
* Fines?

* Up to EUR 20,000, if no reporting channels are established and up to EUR 50,000 for hindering reporting or
retaliating whistleblowers, in case of negligence up to EUR 10,000
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Status of Mandatory Reporting Regime -
Germany

Trends:

* Inconsistent rules for lawyers re

* AML (lawyers’/tax advisors’ obligation to double-check information disclosed and filed with respect to client to
combat money laundering and terrorist financing)

* DACG6 (primary direct obligation of lawyers/tax advisors to file personal and factual details of cross-border tax
arrangements), and

* Whistleblower Directive for protecting natural persons disclosing suspicion of violations of laws (exemption for
lawyers, if a confidentiality obligation applies)!

* Still ongoing attempts to undermine legal Rrivilege for client-attorney relationship in spite of the
CJEU decision of December 8, 2023, which in practice has cooled down the aggressive approaches
of the BZfSt a little bit.

* However, the current German Traffic Light Coalition still favors a lawyers’ and tax advisors’
notification obligation also with respect to domestic tax arrangements. While the first draft was
stfoppl)eg byztohze )Second Chamber, a new attempt has been started now (new bill of a Tax Reform Act
of July 24, 4).

* Does the EU Charter of Fundamental Rights also apply as this bill for purely domestic tax arrangements is very
closely based on the DAC6 Directive?

* The ECJ obviously has a broad understanding of its competences...
* Ways how lawyers in Germany can cope with this “unfriendly” environment?

(©Z AT OFFICIAL CORPORATE

%ﬁ%\b | B A 2 O 2 4 ‘6:1; SUPPORTER X JOIN THE CONVERSATION
It 15-20 7, BOS
)

(@ LexisNexis @IBAevents #IBAMexico

ANNUAL CONFERENCE OF THE INTERNATIONAL BAR ASSOCIATION Se pt ‘‘‘‘‘‘‘



Austria

Whistleblower Protection Act (HSchG)

* What is reported?

* Violations of law due to a current or previous professional relationship with a legal entity in the
private or public sector.

* Broad definition of areas to be reported, such as product and traffic safety, environmental protec-
tion, financial services, public health, consumer protection, privacy and data protection, as well as
certain criminal law provisions on corruption and competition under EU law.

* Violations of labor law regulations are not covered.
 Who must report?

* No obligation to report, but internal whistleblowing system has to be implemented, if company
has more than 50 employees or regardless of this number, is subject to sector-specific or other
whistleblowing laws (e.g. entities subject to financial services and financial markets regulators,
anti-money laundering legislation as well as civil aviation and safety of offshore oil and gas opera-
tions related provisions). External whistleblowing system is at the Federal Bureau of Anti-Corrup-
tion.

* Whistleblowers (e.g., employees, job applicants, interns, self-employed persons) who obtained
information about violations of law due to a current or previous protessional relationship with a
legal entity in the private or public sector.

Status of Mandatory Reporting Regime ]
]
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Status of Mandatory Reporting Regime ]
Austria A

Whistleblower Protection Act (HSchG)

 Attorney Client Privilege

e Pursuant to Section 3 HSchG, (inter alia) information that is covered by the right of lawyers to con-
fidentiality (Section 9 Lawyers' Code of Conduct), including contractual agreements made with
shareholders or supervisory bodies of the law firm as well as employees or auxiliary persons to
maintain confidentiality, is excluded from the material scope of the Whistleblower Protection Act.

* |t follows that (i) the lawyer's duty of confidentiality within the meaning of Section 9 Lawyers'
Code of Conduct (and thus at the same time the right to confidentiality) takes precedence over
whistleblower protection under the new Act, and (ii) information that would constitute a breach of
the duty of confidentiality does not fall within the material scope and is therefore not protected.
* Who has access to information about reporting?
* Authorized authorities
* Fines?
* Fines of up to EUR 20,000 or EUR 40,000 in the event of recurrence.
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Status of Mandatory Reporting Regime l@?}l
Peru |

* Does counsel have an obligation to disclose and what are the consequences?

To Tax Authority Professional Secrecy
YES Regarding AML/ACL & ATL to the Exempt from Professional
“Financial Intelligence Unit (“UIF”)” Secrecy???
Aggressive Tax p|anning As per Peru.vian anti-avoidance clause (GAAR) Exempt from Professional
advisors, directors, and legal representatives CEracy
become liable. yee

e Since 2017, Peru has enacted a very strict Compliance and Whistleblower Rules
extending it to companies and to tax evasion?
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Status of Mandatory Reporting Regime

Peru
* Trends
1. UBO Current broad rules are very focused on big companies.
As of 2025, reporting will be extended to medium-sized
companies.
Future Data Protection cases will shape its rules.
2. High Tax Risk Today we have 24 schemes that may imply the application of the
Regimes GAAR. This will be extended based on Tax Court cases.
3. Tax Amnesty In August 2024, the Government questioned the new tax amnesty
bill proposed by Congress. Congress may enact the law anyway.
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Status of Mandatory Reporting Regime
USA

 Corporate Transparency Act (FINCEN):

 Who? US corporations, LLCs, Any other entity type created by filing a
document with a state or territorial government or Indian tribe —e.g. LP’s,
LLP’s, statutory trusts, foreign entity registered to do business in a US state,
territory or tribal jurisdiction

 What? 25% Beneficial Ownership (includes “substantial control directly or
indirectly over a Reporting Company”)

e Bureau of Economic Analysis Surveys
 Committee on Foreign Investment in the United States (CFIUS)
 Advisor Obligation: Does counsel have an obligation to report/disclose?
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Status of Mandatory Reporting Regime
Switzerland

* AML

* on 22 May 2024 Federal Council adopted dispatch on the further development of the anti-money laundering
framework to be submitted to Parliament

v" Anti-money laundering due diligence rules apply to certain legal advice carrying a high risk of money laundering
v’ structuring of companies or transactions with real estate are considered to carry particular risks
v’ specific regulations take lawyers' and notaries' duty of professional secrecy into consideration

* UBO Register

* Legal entities to disclose information about UBO holding more than 25% shares or voting rights

* Corporations, limited liability companies and partnerships — exemptions for publicly traded entitie
v’ |dentification of UBO

v' Documentation and Recordkeeping
v’ Reporting to Authorities
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Status of Mandatory Reporting Regime
Switzerland

Swiss HoldCo

¢ DAC 6 ii'ltEI'TI'I;E.‘diEr]I'

* Swiss intermediaries with an EU nexus and taxpayers involved in EU tax matters L“”l Tm_erﬂ_w .
* |f not Swiss intermediary — maybe EU taxpayer must report
* Pressure continues for Switzerland to improve its whistleblowing law ‘ EU SubiCo ‘

* Whistleblower
* No current law protecting whistleblowers

* Swiss courts continue to rule on each case separately
* Private entities are not obliged to establish a whistleblowing system, however they may do so on a voluntary basis

* Federal Act on Data Protection ("FADP") must be complied with when processing personal data through a
whistleblowing system
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Message From the Presenters

* AML provisions serve against money laundering and financing of terrorism, i.e. criminal acts, while DAC6
and Whistleblower Protection have a much broader and more general scope.

* Since early 2000s and due to international campaign for more tax transparency, filing and disclosure
obligations of clients have significantly increased.

e EU: most obligations are based on Directives (AML, DAC6, Whistleblower) — implementation into domestic
law in 27 Member States = different implementations do not result in a uniform law applicable in all EU
Member States.

e DACG6 Directive (January 2020): allows EU Member States to mandate disclosures by lawyers and tax
advisors regarding cross-border tax arrangements, even if it conflicts with client confidentiality,
necessitating a re-balancing of interests between tax authorities and client-attorney privilege at both EU
and domestic levels. The same should apply to lawyers’ notification obligations re domestic tax
arrangements.

* Lawyers must watch and be aware of their confidentiality obligations!
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Questions to the Panel?
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Mandatory Reporting and the Preservation of Client Rights to Privacy, Access and
Privilege

Percy Castle Alvarez- Dirk-Jan Maasland Clemens Schindler Michael Schmidt Co-Chair: Co-Chair:
Maza Loyens & Loeff, Amsterdam, Schindler Rechtsanwidlte Schmidt Lax Law, Frankfurt, Jennifer Migliori Natalie Peter
DS Casahierro Abogados, Netherlands GmbH, Vienna, Austria Germany Duane Morris, Miami, USA Blum&Grob Attorneys at

Lima, Peru Law Ltd, Zurich, Switzerland

www.ibanet.org/conference-details/CONF2421
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