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1. Are shareholders’ agreements frequent in the Netherlands?

In the Netherlands, shareholders’ agreements are used frequently if the shares in
the capital of a private company with limited liability (besloten vennootschap met beperkte

aansprakelijkheid or BV) are held by more than one shareholder.

2. What formalities must shareholders’ agreements comply with in the Netherlands?

Dutch law does not provide for specific statutory provisions in respect of shareholders’
agreements. Therefore, the Dutch law principle of freedom of contract (contractsvrijheid)
is the underlying leading principle that defines the content of shareholders’ agreements.
The general rules of Dutch contract law are applicable to shareholders’ agreements. As a
result, there are no formalities that must be complied with in respect of (the conclusion
of) a shareholders’ agreement (eg, registration or format), besides the formalities that are
applicable to contracts in general (which are limited to consensus between the parties in

respect of what has been agreed).

3. Can shareholders’ agreements be brought to bear against third parties such as
purchasers of shares or successors?

Shareholders’ agreements are only binding between the parties thereto. Purchasers or
successors are therefore, in principle, not bound by a shareholders’ agreement. Without
prejudice to the foregoing, shareholders’ agreements customarily provide for accession
procedures applicable to share transfers, pursuant to which the selling shareholder must
procure that the new shareholder shall become a party to the shareholders’ agreement.

In addition, it is possible to include an arrangement (a so-called ‘kwaliteitseis’) in the
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by-laws of the BV pursuant to which any shareholder must also become a party to the

shareholders’ agreement.

It is possible to include contractual obligations of shareholders vis-a-vis the BV, third
parties or other shareholders in the by-laws of a BV. Successors will be bound to these

obligations.

4. Can a shareholders’ agreement regulate non-company contents?

Yes. Dutch law does not prevent shareholders’ agreements from regulating non-company

matters.

5.  Are there limits on the term of shareholders’ agreements under the law of the
Netherlands?

No, there are no limits on the term of shareholders’ agreements under Dutch law.

6. Are shareholders’ agreements related to actions by directors valid in the
Netherlands?
Under Dutch law, provisions in shareholders’ agreements related to actions by the
managing directors are, in principle, valid. However, because shareholders’ agreements
are only binding between the parties thereto, these provisions will not be (directly)
binding on the managing directors and will not be enforceable against third parties.
Managing directors are often indirectly bound by the shareholders’ agreement through
internal rules of the board or through their employment or management agreements.
To create limitations on the rights of a managing director to represent a BV towards third
parties that are enforceable against third parties, such a limitation must be included in
the by-laws of the BV. However, under Dutch law, it is not possible to create limitations to
the basic power of an individual managing director of a BV to enter into transactions with
third parties, except for the following limitations, which may be imposed in the by-laws of
a BV:
+ the BV will be bound only if a minimum number of managing directors have acted
jointly; and
+ the BV will be bound only if one or more managing directors with defined
function(s) or a defined class(es) have acted, either individually or jointly, with other
managing directors.
Furthermore, the by-laws of a BV may grant the shareholders (or another corporate body)
the right to give the board specific instructions and may provide for a list of resolutions
that require the prior approval of the general meeting, or if applicable, the supervisory
board. These instructions must be followed by the board, unless such instructions are not

in the best interest of the company.
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7.  Does the law of the Netherlands permit restrictions on the transfer of shares?

Under Dutch law, restrictions on the transfer of shares are permitted, but not mandatory.
The transfer can be subject either to the approval of the general meeting (or any

other corporate body specified in the by-laws) or to a right of first refusal of the other
shareholder(s). Furthermore, Dutch law allows BVs to include other restrictions on

the transfer of shares in the by-laws, such as a lock-up period and restrictions on the
transferees (eg, the requirement that the transferee must not be a competitor of the BV
or any of the current shareholders). These restrictions and corresponding price-setting

mechanisms may also be set out in a shareholders’ agreement.

Dutch law permits such restrictions, provided that such restrictions may not have the
effect that the shares are, de facto, non-transferable or the transfer becomes impossible or
unreasonably disadvantageous (uiterst bezwaarlijk) for a shareholder. For example, a lock-up

period unlimited in time is not permitted under Dutch law.

8.  What mechanisms do the law of the Netherlands permit for regulating share
transfers?

Shareholders’ agreements governed by Dutch law and regulating a BV often contain the

following mechanisms regulating share transfers:

« transfer restriction mechanisms (including rights of first refusal, lock-up periods
and restrictions on the transferees);

+ mechanisms in respect of intra-group transfers;
+ drag-along and tag-along rights;
+ bad and good-leaver mechanisms; and

- mandatory offering mechanisms (eg, in default situations or in the event of a change
of control in respect of a shareholder).

As set out in the answer to Question 7, such mechanisms are permitted under Dutch law
to the extent these do not: (1) have the effect that the shares are, de facto, non-transferable
or the transfer thereof becomes impossible or unreasonably disadvantageous for a

shareholder; or (2) otherwise conflict with mandatory Dutch law.

Most of the mechanisms mentioned above may also be included in the by-laws of a BV.
This has the important effect that share transfers to third parties in violation of such
requirements are invalid, rather than (merely) constituting a breach of contract (which
does not nullify the transfer of the shares). It is possible to include in the by-laws a
provision to the effect that, as a consequence of default under (contractual) obligations,
the rights of the defaulting shareholder (voting and profit entitlement) will be suspended

as long as the default situation is continuing.

IBA Guide on Shareholders’ Agreements - Netherlands



9. In the Netherlands, do by-laws tend to be tailor-drafted or do they tend to use
standard formats?

The by-laws of a BV are tailor-drafted, based on standard formats. Dutch corporate law
provides for standard requirements for the by-laws of a BV, these standard requirements

form the starting point for the by-laws.

10. What are the motives in the Netherlands for executing shareholders’ agreements?

There are various motives for executing shareholders’ agreements in respect of a BV. The

most important motives to enter into a shareholders’ agreement are the following:

+ The contents of shareholders’ agreements are, in contrast with the by-laws of a BV,
not public. Therefore, certain provisions that could be included in both the by-
laws of a BV and the shareholders’ agreement (eg, provisions regarding the pricing
arrangement for the shares) are often included in the shareholders’ agreement
instead of the by-laws of a BV for reasons of confidentiality. Furthermore, since
shareholders’ agreements are not public, third parties (in principle) cannot derive
rights from shareholders’ agreements.

+ Shareholders’ agreements allow a larger freedom of contract than by-laws.

+ Changing the by-laws requires the execution of a notarial deed passed before a civil
law notary based on a resolution of the general meeting, whereas a shareholders
agreement offers more flexibility in this respect because it can be amended by
private agreement.

11. What contents tend to be included in shareholders’ agreements in the
Netherlands?

It is customary to arrange the following matters /subjects in shareholders’ agreements

relating to a BV:
+ business and objectives of the BV;
+ share capital and respective shareholdings;
+ capitalisation, funding and financing;

- governance of the BV (including the composition of the board of directors and,
if applicable, the supervisory board; and arrangements regarding the decision-
making of the board of directors, the shareholders’ meeting and, if applicable, the
supervisory board);

- reporting to the shareholders;
+ distribution policy;
+ transfer restrictions and transfer requirements;

- exit mechanisms (including mandatory offering, rights of first refusal, drag-along
and tag-along rights and, if applicable, good and bad-leaver clauses);

+ minority protection (eg, veto rights);
+ deadlock mechanism;

+ restrictive covenants;

- confidentiality; and

+ termination.
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12. What determines the content included in shareholders’ agreements in the
Netherlands?

The content of a shareholders’ agreement in respect of a BV depends on several

circumstances, such as the identity of the shareholders, the relation between the

shareholders and the objectives of their relationship, and the business and the objectives

of the BV governed by such a shareholders’ agreement.

13. What are the most common types of clauses in shareholders’ agreements in the
Netherlands?
It is customary to include the following clauses in shareholders’ agreements relating to a
BV:
+ clauses regarding the share capital of the BV and the respective shareholdings;
+ clauses in respect of the business and the objectives of the BV;

- governance clauses (including clauses governing: (1) the composition of the board
of directors and, if applicable, the supervisory board; and (2) the decision-making of
the corporate bodies);

+ reporting clauses;
+ clauses governing the capitalisation, funding and financing of the BV;

+ clauses in respect of share transfer restrictions (rights of first refusal) and share
transfer requirements;

- mandatory offering clauses;

+ good and bad-leaver clauses;

- exit clauses (including tag-along and drag-along clauses);

+ deadlock mechanism clauses;

+ clauses in respect of the distribution policy;

+ restrictive covenants clauses (eg, non-compete clauses); and
- confidentiality clauses.

14. What mechanisms does the law of the Netherlands permit to ensure the
participation of minorities on the board of directors and its control?

Participation on the board

Under Dutch law, the by-laws (and the shareholders’ agreement) of a BV may provide

that direct appointment rights (eg, with regard to its own managing director and /

or supervisory director (if applicable)) are attached to a certain class or type of shares,
making binding nomination structures and accompanying voting agreement redundant
(if applicable). The by-laws can also grant the exclusive right to suspend or dismiss such

a managing director and /or supervisory director to the relevant shareholder. This right
cannot be overruled by the other shareholders. Please note that if the mandatory two-tier
regime (structuurregime) is applicable to a BV, the supervisory board of such a BV will always

have the exclusive right to appoint, suspend and dismiss directors.

Furthermore, the by-laws and shareholders’ agreement may stipulate that a resolution

to remove or suspend a managing director requires a special quorum and /or qualified
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majority vote. However, pursuant to Dutch mandatory corporate law, a statutory limitation
is applicable on both the special quorum and the qualified majority vote in respect of such
resolutions, being a maximum of two-thirds of the votes cast that represent a maximum

of half of the issued share capital. A deviation of the aforementioned limitation in a
shareholders’ agreement (eg, by agreeing on higher voting thresholds) is, in principle,
valid; however, pursuant to Dutch case law, such an arrangement may be held invalid in
certain circumstances. Further, it is not yet clear whether a resolution taken by the general
meeting that does not meet the quorum included in the shareholders’ agreement is null

and void or is valid, but constitutes a breach of contract only.
Control

Under Dutch law, the shareholders’ agreement and by-laws in respect of a BV may stipulate
that:

- certain resolutions of the board of directors require a special quorum and /or
qualified majority vote;

+ certain resolutions of the board of directors require the prior approval of the
shareholders’ meeting;

+ certain resolutions of the board of directors require the prior approval of a
supervisory board; and

- certain resolutions of the shareholders’ meeting require a special quorum and /or
qualified majority vote, provided that Dutch law provides for statutory limitations
on the special quorum and the qualified majority vote in respect of the removal or
suspension of a managing director (see above).

In practice (especially if non-Dutch shareholders are involved), regular voting agreements
are included in shareholders’ agreements to circumvent the aforementioned statutory

limitation. However, legal commentators have contrary opinions in respect of the question
whether voting agreements that violate the by-laws and /or Dutch mandatory law are valid.
By the inclusion of such requirements in the shareholders’ agreement and the by-laws, it is

possible to create minority shareholder protection.

15. Isit possible in the Netherlands to ensure minority shareholder control by means
of a shareholders’ agreement?

Subject to the Dutch statutory limitation as referred to above and the fact that

shareholders’ agreements are (in principle) only binding on the parties thereto, it

is possible to ensure minority shareholder control under Dutch law by means of a

shareholders’ agreement governing a BV.

Furthermore, provisions ensuring minority control may be included in the by-laws.

16. What are the usual valuation mechanisms in connection with rights of first refusal
or share transfer regulations?

If in the by-laws of the BV, a right of first refusal mechanism is included (see the answer
to Question 7), such a right of first refusal must be drafted in such a way that the price to

be received by the selling shareholder shall be equal to the market value of such shares as
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determined by one or more independent experts if requested by the selling shareholder.

In Dutch practice, shareholders’ agreements often deviate from the price determination
set out in the by-laws, usually by agreeing that the price of the shares that are subject to
the right of first refusal shall be equal to the price offered to the selling shareholder by the
relevant third party.

17. Is it admissible for a shareholders’ agreement clause to refer dispute resolution
to courts other than those of the Netherlands and /or under a law other than that
of the Netherlands?

Yes, it is admissible. However, it is advisable, (among other reasons) given the relationship
between: (1) the shareholders’ agreement and the by-laws; and (2) the shareholders’
agreement and the by-laws on the one hand and Dutch mandatory corporate law on the

other hand, to agree on Dutch law and refer dispute resolution to a Dutch court.

18. Isit admissible for a shareholders’ agreement to include an arbitration clause
with its seat outside the Netherlands and /or under a law other than that of the
Netherlands?

Yes, it is admissible. However, as set out in the answer to Question 17 (in respect of the
choice of law) it is recommendable to opt for Dutch law. If parties agree on a board of
arbitration with a seat outside the Netherlands, it is recommended to agree that one of the

arbiters to be appointed must be a Dutch corporate law specialist.
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